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PREFACE  TO  THE  FOURTH  EDITION 


The  numerous  and  radical  changes,  both  in  substance  and  in  detail, 
introduced  into  the  system  of  federal  internal-revenue  taxes  and  tlie 
processes  of  their  collection,  by  the  Revenue  Act  of  1918  (officially 
so  styled,  though  it  was  not  finally  enacted  until  late  in  February,  1919) 
have  made  necessary  a  complete  revision  and  re-writing  of  this  volume. 
It  has  been  subjected  to  a  most  careful  review,  and  is  believed  to 
contain  as  exhaustive  and  adequate  a  discussion  of  all  the  internal- 
revenue  taxes  imposed  by  the  authority  of  the  United  States  as  is  pos- 
sible at  the  date  of  its  issuance.  It  includes  a  consideration,  not  only 
of  the  income  tax,  but  also  of  the  estate  tax,  the  war  profits  and  excess 
profits  tax,  the  capital  etock  tax  on  corporations,  the  excise  taxes  on 
various  occupations,  the  taxes  on  transportation,  communication,  and 
insurance,  the  stamp  tax,  and  the  excise,  commodities,  and  miscel- 
laneous taxes  laid  by  the  act  of  1918,  as  well  as  general  chapters  on 
the  assessment,  payment,  and  collection  of  internal  revenue  taxes, 
and  on  the  refunding  and  recovery  of  taxes  illegally  exacted.  The 
full  text  of  the  income-tax  provisions  of  the  new  law  is  set  forth 
verbatim  in  an  appendix.  The  other  titles  of  the  statute,  dealing  with 
the  other  forms  of  taxation  which  it  imposes,  are  quoted  at  length, 
by  sections  or  paragraphs,  in  the  several  chapters  in  which  those  forms 
of  taxation  are  discussed.  Henry  Campbei.1.  Bi.ack. 

Washington,  D.  O.,  1919. 
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FEDERAL  TAXES 


CHAPTER  I 
NATURE,  HISTORY,  AND  LEGAL   BASIS  OF  INCOME  TAXES 

§     1.  Definitions  and  General  Considerations. 

2.  Property  Taxes  Distinguished. 

3.  Excise,  Franchise,  License,  and  Occupation  Taxes  Distinguished. 

4.  Income  Tax  as  Direct  Tax. 

5.  Constitutional  Provisions  Affecting  Income  Taxes. 

6.  Same ;    Sixteenth  Amendment. 

7.  History  of  Federal  Income  Tax  Laws. 

8.  Departmental  Regulations. 

§  1.     Definitions  and  General  Considerations 

An  income  tax  is  distinguished  from  other  forms  of  taxation  in 
this  respect,  that  it  is  not  levied  upon  property,  nor  upon  the  op- 
erations of  trade  or  business  or  the  subjects  employed  therein, 
nor  upon  the  practice  of  a  profession  or  the  pursuit  of  a  trade  or 
calling-,  but  upon  the  acquisitions  of  the  taxpayer  arising  from  one 
or  more  of  these  sources  or  from  all  combined,  annually  or  at  other 
stated  intervals,  and  generally,  but  not  necessarily,  upon  only  the 
excess  of  such  acquisitions  over  a  certain  minimum  sum.^  It  is  not 
a  tax  upon  accumulated  wealth,  but  upon  its  periodical  accretions. 
It  is  not  a  tax  upon  personal  exertion  for  gain,  whether  combined 
with  the  employment  of  capital  or  not,  but  upon  the  fruits  thereof. 
An  income  tax  is  in  effect  a  tax  upon  earnings,  taking  that  term  in 
its  broadest  sense,  and  irrespective  of  the  question  whether  the 
person  whose  income  is  taxed  has  actively  earned  it  or  has  merely 
profited  by  loaning  his  capital  for  active  employment  by  another.^ 
The  definition  of  an  income  tax  as  one  which  relates  to  the  product 
or  income  from  property  or  from  business  pursuits,^  is  sufficient  for 
the  purposes  of  a  practical  description,  but  is  not  scientifically  ac- 
curate, since  the  term  "income"  may  include  acquisitions  from 
other  sources  than  those  mentioned.  For  instance,  money  coming 
to  one  by  gift  or  bequest  is  undoubtedly  "income,"  though  it  is 
in  the  discretion  of  the  taxing  power  to  include  it  within  the  inci- 
dence of  the  tax  or  to  exempt  it.  In  the  sense  that  it  i.^  impn'^pH 
upon  a  limited  and  selected  subject  of  taxation,  an  income  tax 

lAn  Income  tax  is  a  tax  at  an  arbitrary  rate,  an  excise  tax,  and  is  not  a 
property  tax.  That  the  tax  imposed  by  a  statute  laying  a  tax  on  interest  or 
dividends  resembles  an  income  tax  in  some  of  its  features  does  not  render 
the  tax  invalid.    In  re  Opinion  of  the  Justices,  77  N.  H.  611,  93  Atl.  311. 

2  Levi  V.  City  of  Louisville,  97  Ky.  394,  30  S.  W.  973,  28  L.  R.  A.  480. 

Bl.Fed.Tax(4tu  Eu.)— 1 


§    2  FEDERAL  TAXES  (Ch.  1 

may  also  be  regarded  as  a  special  tax,  rather  than  a  general  tax. 
Thus,  in  South  Carolina,  a  general  taxing  act  enacted  in  1905  requir- 
ed the  proper  officers  to  collect  the  taxes  levied  under  its  provisions, 
and  forbade  them  to  collect  any  other  taxes  except  such  "special 
tax"  as  might  be  authorized  under  an  act  of  joint  resolution  of  the 
legislature.  It  was  contended  that  this  operated  as  a  repeal  of  the 
income  tax  law  of  1897.  But  the  courts  held  otherwise,  declaring 
that  the  income  tax  was  a  "special  tax"  within  the  meaning  of  the 
general  statute.^ 

§  2,     Property  Taxes  Distinguished 

A  tax  on  incomes  is  not  a  tax  on  property,  and  a  tax  on  proper- 
ty does  not  embrace  incomes.  Hence  a  municipal  corporation 
which  has  authority  by  its  charter  to  levy  taxes  for  its  own  pur- 
poses on  all  "taxable  property"  does  not  possess  the  authority  to 
lay  a  tax  on  incomes,*  For  the  same  reason  a  tax  laid  on  income 
is  different  from  a  tax  laid  on  the  property  out  of  which  the  in- 
come arises,  and  although  a  statute  may  tax  land  at  a  different 
rate  from  that  imposed  on  incomes,  it  is  not  therefore  in  conflict 
with  a  constitutional  provision  that  taxation* on  all  species  of  prop- 
erty must  be  uniform.^ 

§  3.  Excise,  Franchise,  License,  and  Occupation  Taxes  Distin- 
guished 

License  and  occupation  taxes,  which  are  payable  in  respect  to 
the  privilege  of  engaging  in  or  carrying  on  a  particular  business, 
are  not  income  taxes,  although  the  amount  of  the  tax  payable  by 
any  individual  may  be  measured  by  the  amount  of  business  which 
he  transacts  or  his  earnings  therefrom.  And  conversely,  although 
a  person's  entire  income  may  be  derived  from  a  particular  pursuit 
or  trade,'  a  tax  on  the  income  as  such  is  not  a  license  or  privilege 
tax."  Thus,  a  person  carrying  on  a  certain  business  (for  instance, 
a  dealer  in  intoxicating  liquors)  may  be  subjected  to  a  license  tax 
for  the  privilege  of  pursuing  that  avocation,  to  a  state  or  municipal 
tax  for  general  purposes  upon  his  stock  in  trade,  and  to  a  tax  upon 
the  income  derived  from  his  business,  and  yet,  as  all  these  taxes 
relate  to  different  subjects  and  do  not  overlap  or  conflict,  their 
imposition  affords  no  legal  ground  for  complaint. 

Excise  taxes  include  license  fees  and  also  some  other  forms  of 
taxation,  and  these  also  are  theoretically  distinguishable  from  in- 

sAlclerman  v.  Wells,  85  S.  C.  507,  67  S.  E.  781,  27  L.  R  A.  (N.  S.)  8G4,  21 
Ann.  Cas.  193. 

*  City  of  Dubuque  v.  Northwestern  Life  Ins.  Co.,  29  Iowa,  9. 

B  Waring  v.  City  of  Savannah,  60  Ga.  93.  * 

6  Commonwealtft  v.  Brown,  91  Va.  762,  21  S.  E.  357,  28  L.  R.  A.  110 ;  Ould 
V.  City  of  Richmond,  23  Grat.  (Va.)  464,  14  Am.  Rep.  139. 
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come  taxes,  although  the  practical  difference  is  very  slight  in  cases 
where  the  excise  is  measured  by  the  income.  It  -has  been  said : 
"Excises  are  a  species  of  tax  consisting  generally  of  duties  laid 
upon  the  manufacture,  sale,  or  consumption  of  commodities  within 
the  country,  or  upon  certain  callings  or  occupations,  often  taking 
the  form  of  exactions  for  licenses  to  pursue  them.  The  taxes 
created  by  the  law  under  consideration,  as  applied  to  savings 
banks,  insurance  companies,  to  building  or  other  associations,  or 
to  the  conduct  of  any  other  kind  of  business,  are  excise  taxes,  and 
fall  within  the  requirement,  so  far  as  they  are  laid  by  Congress,* 
that  they  must  be  uniform  throughout  the  United  States."  '' 

But  a  franchise  tax  upon  corporations  is  not  an  income  tax,  al- 
though it  may  be  called  an  excise  tax.  And  this  is  so,  whether  the 
tax  is  laid  by  the  state  under  whose  laws  the  corporation  is  organiz- 
ed, and  is  exacted  annually  for  the  privilege  of  continuing  its  corpo- 
rate existence,  or  is  imposed  by  a  different  state  for  the  privilege 
of  doing  business  within  its  limits,  or  is  imposed  by  an  outside 
power,  such  as  the  United  States,  upon  the  franchise  of  transacting 
business  in  a  corporal^  ca'pacity.  For  this  reason  the  tax  on  cor- 
porations imposed  by  Congress  in  1909,  being  laid  specifically  upon 
the  carrying  on  or  doing  of  business  in  a  corporate  or  quasi  corpo- 
rate capacity,  was  adjudged  not  to  be  an  income  tax,  although  the 
amount  of  the  tax  in  each  instance  was  measured  by  the  net  annual 
income  of  the  corporation,  but  an  excise  tax,  not  direct,  and  there- 
fore not  invalid  because  not  apportioned  among  the  several  states 
according  to  population.*  For  the  same  reason,  and  as  against  the 
charge  that  they  were  direct  taxes  and  invalid  for  want  of  appor- 
tionment, the  courts  have  sustained  the  constitutionality  of  the  in- 
ternal-revenue taxes  on  bankers  and  brokers,  on  the  business  of 
sugar  refining,  and  on  sales  of  corporate  stock  and  of  commodities 
on  the  produce  exchange.^ 

§  4.     Income  Tax  as  Direct  Tax 

^In  general  usage,  and  according  to  the  terminology  of  political 
economy,  a  direct  tax  is  one  demanded  of  the  person  who  is  ex- 
pected to  pay  it  and  bear  the  expense  of  it  without  recoupment, 
while  an  indirect  tax  is  demanded  from  one  person  in  the  expecta- 

T  Pollock  V.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  429,  15  Sup.  Ct.  673,  39 
L.  Ed.  759,  concurring  opinion  of  Field,  J. 

8  Flint  V.  StOAe  Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed.  889, 
Ann.  Cas.  1912B,  1312. 

^Anderson  v.  Farmers'  Loan  &  Trust  Co.,  241  Fed.  322 ;  Real  Estate  Title 
Ins.  &  Trust  Co.  v.  Lederer  (D.  C.)  229  Fed.  799 ;  Spreckels  Sugar  Refining 
Co.  V.  McClain,  192  U.  S.  397,  24  Sup.  Ct.  376,  48  L.  Ed.  496 ;  Nicol  v.  Ames, 
173  U.  S.  509,  19  Sup.  Ct.  522,  43  L.  Ed.  786;  Thomas  T.  U/S.,  192  U.  S.  363, 
24  Sup.  Ct.  305,  48  L.  Ed.  481. 
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may  also  be  regarded  as  a  special  tax,  ratherthan  a  g^eneral  tax. 
Thus,  in  South  Carolina,  a  general  taxing  act  enacted  in  1905  requir- 
ed  the  proper  officers  to  collect  the  taxes  levied  under  its  provisions, 
and  forbade  them  to  collect  any  other  taxes  except  such  "special 
tax"  as  might  be  authorized  under  an  act  of  joint  resolution  of  the 
legislature.  It  was  contended  that  this  operated  as  a  repeal  of  the 
income  tax  law  of  1897.  But  the  courts  held  otherwise,  declaring 
that  the  income  tax  was  a  "special  tax"  within  the  meaning  of  the 
general  statute.^ 

§  2.     Property  Taxes  Distinguished 

A  tax  on  incomes  is  not  a  tax  on  property,  and  a  tax  on  proper- 
ty does  not  embrace  incomes.  Hence  a  municipal  corporation 
which  has  authority  by  its  charter  to  levy  taxes  for  its  own  pur- 
poses on  all  "taxable  property"  does  not  possess  the  authority  to 
lay  a  tax  on  incomes.*  For  the  same  reason  a  tax  laid  on  income 
is  different  from  a  tax  laid  on  the  property  out  of  which  the  in- 
come arises,  and  although  a  statute  may  tax  land  at  a  difiFerent 
rate  from  that  imposed  on  incomes,  it  is  not  therefore  in  conflict 
with  a  constitutional  provision  that  taxation*  on  all  species  of  prop- 
erty must  be  uniform. ° 

§  3.     Excise,   Franchise,  License,  and   Occupation  Taxes   Distin- 
guished 

License  and  occupation  taxes,  which  are  payable  in  respect  to 
the  privilege  of  engaging  in  or  carrying  on  a  particular  business, 
are  not  income  taxes,  although  the  amount  of  the  tax  payable  by 
any  individual  may  be  measured  by  the  amount  of  business  which 
he  transacts  or  his  earnings  therefrom.  And  conversely,  although 
a  person's  entire  income  may  be  derived  from  a  particular  pursuit 
or  trade,'  a  tax  on  the  income  as  such  is  not  a  license  or  privilege 
tax.*  Thus,  a  person  carrying  on  a  certain  business  (for  instance, 
a  dealer  in  intoxicating  liquors)  may  be  subjected  to  a  license  tax 
for  the  privilege  of  pursuing  that  avocation,  to  a  state  or  municipal 
tax  for  general  purposes  upon  his  stock  in  trade,  and  to  a  tax  upon 
the  income  derived  from  his  business,  and  yet,  as  all  these  taxes 
relate  to  different  subjects  and  do  not  overlap  or  conflict,  their 
imposition  affords  no  legal  ground  for  complaint. 

Excise  taxes  include  license  fees  and  also  some  other  forms  of 
taxation,  and  these  also  are  theoretically  distinguishable  from  in- 

sAlderman  v.  Wells,  85  S.  C.  507,  67  S.  E.  781,  27  L.  R.  A.  (N.  S.)  8(M,  21 
Ann.  Cas.  193. 

4  City  of  Dubuque  v.  Northwestern  Life  Ins,  Co.,  29  Iowa,  9. 

B  Waring  v.  City  of  Savannah,  60  Ga.  93. 

6  Commonwealtft  v.  Brown,  91  Va.  762,  21  S.  E.  357,  28  L.  R.  A.  110 ;  Ould 
V.  City  of  Richmond,  23  Grat.  (Va.)  464,  14  Am.  Rep.  139. 
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come  taxes,  although  the  practical  difference  is  very  slight  in  cases 
where  the  excise  is  measured  by  the  income.  It 'has  been  said: 
"Excises  are  a  species  of  tax  consisting  generally  of  duties  laid 
upon  the  manufacture,  sale,  or  consumption  of  commodities  within 
the  country,  or  upon  certain  callings  or  occupations,  often  taking 
the  form  of  exactions  for  licenses  to  pursue  them.  The  taxes 
created  by  the  law  under  consideration,  as  applied  to  savings 
banks,  insurance  companies,  to  building  or  other  associations,  or 
to  the  conduct  of  any  other  kind  of  business,  are  excise  taxes,  and 
fall  within  the  requirement,  so  far  as  they  are  laid  by  Congress, 
that  they  must  be  uniform  throughout  the  United  States."  '^ 

But  a  franchise  tax  upon  corporations  is  not  an  income  tax,  al- 
though it  may  be  called  an  excise  tax.  And  this  is  so,  whether  the 
tax  is  laid  by  the  state  under  whose  laws  the  corporation  is  organiz- 
ed, and  is  exacted  annually  for  the  privilege  of  continuing  its  corpo- 
rate existence,  or  is  imposed  by  a  different  state  for  the  privilege 
of  doing  business  within  its  limits,  or  is  imposed  by  an  outside 
power,  such  as  the  United  States,  upon  the  franchise  of  transacting 
business  in  a  corporate  capacity.  For  this  reason  the  tax  on  cor- 
porations imposed  by  Congress  in  1909,  being  laid  specifically  upon 
the  carrying  on  or  doing  of  business  in  a  corporate  or  quasi  corpo- 
rate capacity,  was  adjudged  not  to  be  an  income  tax,  although  the 
amount  of  the  tax  in  each  instance  was  measured  by  the  net  annual 
income  of  the  corporation,  but  an  excise  tax,  not  direct,  and  there- 
fore not  invalid  because  not  apportioned  among  the  several  states 
according  to  population.®  For  the  same  reason,  and  as  against  the 
charge  that  they  were  direct  taxes  and  invalid  for  Want  of  appor- 
tionment, the  courts  have  sustained  the  constitutionality  of  the  in- 
ternal-revenue taxes  on  bankers  and  brokers,  on  the  business  of 
sugar  refining,  and  on  sales  of  corporate  stock  and  of  commodities 
on  the  produce  exchange.^ 

§  4.     Income  Tax  as  Direct  Tax 

^In  general  usage,  and  according  to  the  terminology  of  political 
economy,  a  direct  tax  is  one  demanded  of  the  person  who  is  ex- 
pected to  pay  it  and  bear  the  expense  of  it  without  recoupment, 
while  an  indirect  tax  is  demanded  from  one  person  in  the  expecta- 

T  Pollock  V.  Farmers'  Loan  &  Trust  Co.,  1.57  U.  S.  429,  15  Sup.  Ct.  673,  .39 
L.  Ed.  759,  concurring  opinion  of  Field,  J. 

8  Flint  V.  Stone  Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed.  389, 
Ann.  Cas.  1912B,  1312. 

sAnderson  v.  Farmers'  Loan  &  Trust  Co.,  241  Fed.  322;  Real  Estate  Title 
Ins.  &  Trust  Co.  v.  Lederer  (D.  C.)  229  Fed.  799 ;  Spreckels  Sugar  Kefiniug 
Co.  V.  McClain,  192  U.  S.  397,  24  Sup.  Ct.  376,  48  L.  Ed.  496 ;  Nicol  v.  Ames, 
173  U.  S.  509,  19  Sup.  Ct.  522,  43  L.  Ed.  786;  Thomas  r.  U/S.,  192  U.  S.  363, 
24  Sup.  Ct.  305,  48  L.  Ed.  481. 
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On  the  other  hand,  the  decision  of  the  court  in  the  Pollock  Case 
was  confined  to  the  question  of  the  constitutionality  of  the  tax  in 
so  far  as  it  bore  upon  income  derived  from  real  estate  and  from  in- 
vested personal  property.  It  was  not  decided  that  a  tax  upon  in- 
come derived  from  business  operations  or  from  the  practice  of  a 
trade  or  profession  or  the  receipt  of  a  salary  was  a  direct  tax,  and 
this  was  explained  by  Mr.  Justice  Harlan,  in  his  dissenting  opinion, 
as  equivalent  to  a  declaration  that  no  apportionment  among  the 
states  would  be  necessary  in  so  far  as  a  tax  upon  incomes  might  be 
laid  upon  those  subjects  alone.  It  never  was  doubted  that  Congress 
possessed  the  power  to  tax  incomes  in  so  far  as  it  could  be  done 
without  infringing  upon  the  rightful  sovereignty  of  the  states.  The 
only  question  was  as  to  the  necessity  of  apportionment.  On  this 
question,  the  Supreme  Court  ruled  that  a  tax  on  income  derived 
from  certain  specified  sources  would  require  apportionment,  while 
a  tax  on  income  derived  from  certain  other  sources  would  not. 
Now  the  Sixteenth  Amendment,  which  was  prompted  by  the  deci- 
sion in  the  Pollock  Case,  and  which  need  not  have  been  proposed 
and  adopted  if  it  had  not  been  for  that  decision,-  declares  that  there 
shall  be  no  necessity  of  apportionment  among  the  several  states, 
nor  any  regard  to  the  census  or  enumeration,  for  the  purposes  of  a 
federal  tax  on  incomes  "from  whatever  source  derived."  It  does 
not,  therefore,  enlarge  the  power  of  taxation  previously  possessed 
by  Congress,  but  merely  repeals  certain  parts  of  the  existing  Con- 
stitution which  imposed  a  limitation  upon  the  levying  of  one  form 
of  direct  taxation,  namely,  an  income  tax.  And  in  fact  the  court 
has  more  recently  declared  that  the  whole  purpose  of  the  Sixteenth 
Amendment  was  to  exclude  the  source  from  which  the  taxed  in- 
comes were  derived  as  a  criterion  by  which  to  determine  the  appli- 
cability of  the  constitutional  requirement  as  to  the  apportionment 
of  direct  taxes. ^* 

§  7.     History  of  Federal  Income  Tax  Laws 

The  first  attempt  of  Congress  to  levy  a  tax  of  this  kind  was  made 
in  1861,  when  it  was  sorely  pressed  with  the  burden  of  providing 
revenue  to  carry  on  the  pending  war.  This  act  levied  a  tax  upon 
practically  all  sources  and  kinds  of  income,  but  at  varying  rates, 
viz.,  three  per  cent  upon  incomes  generally,  one  and  one-half  per 
cent  upon  interest  on  treasury  notes  and  United  States  bonds,  and 
five  per  cent  on  the  incomes  of  American  citizens  residing  abroad. 

14  Brushaber  v.  Union  Pac.  R.  Co.,  240  U.  S.  1,  36  Sup.  a.  2.36,  60  L.  Ed. 
493,  Ann.  Cas.  1917B,  713,  L.  R.  A.  1917D,  414 ;  Stanton  v.  Baltic  Min.  Co., 
240  U.  S.  103,  36  Sup.  Ct.  278,  60  L.  Ed.  546 ;  Tyee  Realty  Co.  v.  Anderson, 
240  U.  S.  115,  36  Sup.  Ct  281,  60  L.  Ed.  554 ;  William  E.  Peck  &  Co.  v.  Lowe, 
247  U.  S.  165,  38  Sup.  Ct.  432,  62  L.  Ed.  1049. 

(6) 


Ch.  1)        NATURE,  HISTORY,  AND   LEGAL  BASIS  OF  INCOME  TAXES  §    7 

Annual  incomes  below  $800  were  exempted.  The  tax  was  to  be 
levied  and  collected  for  only  one  year,  that  is,  on  the  income  of 
1861,  and  no  elaborate  system  for  its  collection  was  provided,  ad- 
ministrative details  being  left  to  the  regulation  of  the  officers  of 
the  treasury  department.  In  the  following  year,  1862,  this  act  was 
re-enacted,  but  with  very  important  changes.  The  exemption  was 
now  fixed  at  $600,  and  the  tax  was  at  the  rate  of  three  per  cent,  on 
incomes  between  that  minimum  and  the  sum  of  $10,000,  and  five 
per  cent  on  all  incomes  exceeding  the  latter  amount,  as  also  upon 
the  incomes  (irrespective  of  amount)  of  American  citizens  living 
abroad,  except  those  in  the  service  of  the  government.  Salaries  of 
persons  in  the  employ  of  the  United  States,  including  senators  and 
representatives  in  Congress,  were  exempted,  and  provision  was  also 
made  for  the  deduction  from  taxable  income  of  other  taxes  paid  by 
the  subject  and  also  dividends  received  from  corporations  subject 
to  tax.  The  statute  was  to  be  in  force  until  and  including  the  year 
1866  and  no  longer,  and  taxable  persons  were  required  to  make  re- 
turns of  their  income.  In  the  next  year  (1863)  this  act  was  amend- 
ed by  permitting  the  taxpayer  to  deduct  from  his  taxable  income 
rent  paid  for  the  dwelling  house  in  which  he  resided.  The  income 
tax  law  of  1864,  as  amended  in  1865,  materially  increased  the  bur- 
den of  taxation,  the  exemption  remaining  as  before,  but  the  duty 
being  now  fixed  at  five  per  cent  on  incomes  up  to  $5,000,  and  ten 
per  cent  on  the  excess  over  that  sum.  Several  new  features  were 
now  introduced,  as,  for  instance,  a  partial  attempt  at  "collection  at 
the  source"  by  taxing  dividends  declared  by  certain  kinds  of  cor- 
porations and  then  permitting  the  stockholder  to  deduct  the  same 
from  his  estimate  of  income,  and  a  like  provision  as  to  persons  paid 
by  the  government.  Now  for  the  first  time  also  we  meet  the  provi- 
sion that  only  one  deduction  of  $600  shall  be  allowed  from  the  ag- 
gregate incomes  of  the  members  of  a  family.  Salaries  paid  to  per- 
sons in  the  employment  of  the  United  States,  including  the  mem- 
bers of  Congress,  were  now  subjected  to  the  tax,  as  also  premiums 
on  gold.  But  the  rental  value  of  a  homestead  owned  and  occupied 
by  the  taxpayer  was  not  to  be  included.  Special  provisions  were 
made  for  estimating  the  income  and  the  allowable  deductions  of 
farmers  and  stock-raisers.  The  life  of  the  act  was  limited  to  the 
year  1870.  It  was  amended  in  details  in  1866  and  1867.  Again  in 
1870  a  statute  was  passed,  to  be  in  force  only  for  that  year  and  the 
one  following,  which  imposed  a  flat  tax  of  two  and  one-half  per 
cent  on  income  from  all  sources.  These  sources  were  elaborately 
defined  and  described,  and  it  may  be  remarked  that  they  were  made 
to  include  interest  accrued  within  the  year  but  unpaid,  if  collectible, 
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a  stockholder's  proportionate  share  of  the  undivided  profits  of  the 
corporation,  interest  on  United  States  securities  and  premiums  on 
gold,  the  salaries  of  federal  officers  including  members  of  Congress, 
and  profits  realized  within  the  year  from  sales  of  real  estate  pur- 
chased within  two  years  previous.  The  exemptions  or  deductions 
included  the  sum  of  $2,000  of  income  and  also  pensions  under  the 
laws  of  the  United  States,  taxes  paid,  losses  sustained  and  bad 
debts  written  off  within  the  year,  "but  excluding  all  estimated  de- 
preciation of  values,"  interest  paid,  and  rent  and  the  expenses  of 
business.  Consuls  of  foreign  countries  were  exempted  from  the 
payment  of  the  tax,  so  far  as  concerned  their  official  emoluments 
and  income  from  their  property  in  foreign  countries,  but  only  in 
case  their  governments  reciprocated.  It  is  a  significant  fact  that, 
during  all  this  period,  there  was  no  attempt  to  tax  corporations  as 
such,  except  that  the  acts  of  1862,  ^864,  and  1870  laid  a  tax  on  the 
dividends  declared,  and  interest  paid,  by  banks,  trust  companies, 
savings  institutions,  insurance  companies,  and  railroads  and  other 
transportation  companies. 

The  period  of  modern  activity  in  income  tax  legislation  was  in- 
augurated by  the  enactment  of  the  federal  income  tax  act  of  1894. 
This  statute  was  intended  to  expire  by  its  own  limitation  in  1900, 
but  in  the  year  following  its  passage  it  was  adjudged  unconstitu- 
tional and  therefore  was  not  enforced.  Allowing  an  exemption  of 
$4,000,  it  imposed  a  tax  of  two  per  cent  on  all  income  above  that 
amount,  from  whatever  source  derived,  and  a  like  tax  upon  the  net 
earnings  of  all  corporations  doing  business  within  the  United  States 
(not  including  partnerships),  except  corporations  for  charitable, 
religious,  or  educational  purposes,  fraternal  benefit  societies,  mu- 
tual insurance  companies,  and  certain  kinds  of  building  and  loan 
associations  and  savings  banks.  It  made  some  provision  for  col- 
lection of  the  tax  at  the  source,  and  covered  carefully  the  adminis- 
trative features  of  such  a  tax,  in  regard  to  returns,  the  method  of 
collection,  the  imposition  and  recovery  of  penalties,  and  conditions 
upon  the  publicity  of  the  returns.  But  in  other  respects  it  did  not 
differ  very  materially  from  the  last  and  most  elaborate  of  the  earlier 
acts,  that  of  1870.  The  corporation  excise  tax  law  of  1909  imposed 
a  tax  of  one  per  cent  upon  the  entire  net  income  (over  and  above 
$5,000)  received  in  each  year  by  "every  corporation,  joint  stock 
company  or  association  organized  for  profit  and  having  a  capital 
stock  represented  by  shares,  and  every  insurance  company,"  wheth- 
er organized  under  state  or  territorial  or  federal  laws,  or  organized 
under  the  laws  of  a  foreign  country  and  engaged  in  business  in  any 
state  and  territory  of  the  United  States.    In  its  main  features,  this 
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Statute  very  closely  resembled  that  act  of  1894,  in  so  far  as  the  lat- 
ter was  applicable  to  corporations.  But  the  tax  laid  by  the  act  of  ^^ 
1909  was  specifically  denominated  a  "special  excise  tax,"  and  was  \ 
declared  to  be  imposed  "with  respect  to  the  carrying  on  or  doing 
business  by  such  corporation."  This  was  in  reality  an  income  tax 
very  thinly  disguised,  and  restricted  to  corporations.  But  the  the- 
oretical distinction  between  a  tax  on  income  and  a  tax  on  the  privi- 
lege of  doing  business  in  a  corporate  capacity,  as  measured  by  in- 
come, afforded  sufficient  ground  for  the  courts  to  hold  that  it  was 
not  a  direct  tax  and  therefore  not  in  conflict  with  the  Constitution. 
In  October,  1913,  the  Sixteenth  Amendment  having  been  pro- 
mulgated, a  tariff  act  was  passed,  the  second  "section"  or  grand  di- 
vision of  which  contained  an  elaborate  and  detailed  income  tax  law, 
affecting  the  incomes  of  both  individuals  and  corporations.  This 
remained  in  force  until  September  8,  1916,  on  which  date  Congress, 
finding  it  necessary  to  raise  and  revise  the  rates  of  income  taxation, 
took  the  opportunity  to  subject  the  law  of  1913  to  a  complete  and 
thorough  revision,  in  the  process  of  which  it  was  purged  of  many 
obscurities  and  doubtful  and  even  inconsistent  provisions,  and  re- 
enacted  in  a  greatly  improved  and  more  scientific  form.  This  stat- 
ute, was  further  amended  by  the  Act  of  Congress  of  October  3,  1917, 
and  remained  in  force  until  repealed  by  a  new  and  complete  revenue 
act,  which,  though  not  enacted  until  late  in  February,  1919,  is  of- 
ficially directed  to  be  cited  as  the  "Revenue  Act  of  1918."  The  last- 
named  is  the  statute  under  which  all  federal  income,  excess  profits, 
and  other  taxes  are  to  be  assessed  and  collected.  Those  parts  of  it 
which  relate  to  income  taxes,  war  profits  taxes,  and  excess  profits 
taxes  are  printed  in  full  in  an  appendix  to  this  volume.  The  other 
parts  of  the  act  are  quoted  in  full  in  their  appropriate  connections. 

§  8.     Departmental  Regulations 

All  the  federal  income  tax  statutes,  not  excepting  the  one  now 
in  force,  have  confided  to  the  administrative  officers  of  the  govern- 
ment a  large  measure  of  authority  and  discretion  in  the  matter 
of  prescribing  rules  and  regulations  for  the  assessment  and  col- 
lection of  the  tax,  particularly  to  the  Commissioner  of  Internal 
Revenue,  whose  bureau  is  specially  charged  with  the  collection  of 
this  tax,  as  of  all  other  internal  revenue  taxes.  In  most  instances, 
however,  his  regulations  must  have  the  approval  of  the  Secretary 
of  the  Treasury.  This  is  not  considered  as  an  unlawful  delegation 
to  these  ofificers  of  the  legislative  power  of  Congress  itself,  and  no 
objection  to  the  constitutional  validity  of  such  a  grant  of  authority 
has  been  successfully  maintained.  But  of  course  it  is  not  within 
the  lawful  power  of  these  officers  to  go  a  step  beyond  the  limits  of 
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the  act  of  Congress  under  which  their  authority  is  exercised.  They 
could  neither  bring  within  the  purview  of  the  law  or  of  their  regu- 
lations anything  not  definitely  within  the  words  of  the  act,  nor 
except  from  its  operation  anything  not  clearly  meant  to  be  ex- 
cluded, nor  add  to  the  burden  of  the  taxpayer  anything  which  Con- 
gress did  not  intend  to  impose  upon  him.  But  within  the  limits  of 
their  rightful  authority,  regulations  prescribed  by  the  Commis- 
sioner of  Internal  Revenue,  pursuant  to  statutory  authority,  with 
the  approval  of  the  Secretary  of  the  Treasury  where  necessary,  in 
respect  to  the  assessment  and  collection  of  internal  revenue  taxes, 
or  for  the  government  of  the  officers  of  the  revenue  department, 
have  all  the  force  and  effect  of  law,  and  are  as  binding  as  if  incor- 
porated in  the  statute  law  of  the  United  States;  and  the  acts  of 
the  Commissioner  are  presumed  to  be  the  acts  of  the  Secretary.^" 
But  the  construction  given  to  an  act  of  Congress  imposing  internal 
revenue  taxes  by  the  Commissioner  of  Internal  Revenue,  though 
officially  published,  is  not  a  construction  of  so  much  dignity  that 
a  re-enactment  of  the  statute  subsequent  to  the  construction  is  to 
be  regarded  as  a  legislative  adoption  of  that  construction,  and 
especially  when  the  construction  would  make  a  proviso  to  the  act 
repugnant  to  the  body  of  the  act.^" 

15  Stegall  V.  Thurman  (D.  C.)  175  Fed.  813;   In  re  Huttman  (D.  C.)  70  Fed. 
699. 

18  Dollar  Sav.  Bank  v.  U.  S.,  19  Wall.  227,  22  L.  Ed.  80. 
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CHAPTER  II 
CONSTITUTIONAL  VALIDITY  OF  INCOME  TAX  LAWS 

§    9.  Requirement  of  Due  Process  of  Law. 

10.  Requirement  of  Equality  and  Uniformity. 

11.  Equal  Protection  of  the  I>aws. 

12.  Discrimination  Between  Corporations,  Partnerships,  and  Individuals. 

13.  Discrimination  Between  Residents  and  Nonresidents. 

14.  Federal  Taxation  of  Corporations  Created  by  States. 

15.  Taxation  of  Income  from  Non-Taxable  Property. 

16.  Taxing  Salaries  of  Federal  and  State  Officers. 

17.  Exemption  of  Incomes  Below  a  Fixed  Sum. 

18.  Exemption  of  Classes  of  Individuals  or  Corporations. 

19.  Double  Taxation. 

20.  Same;   Additional  Taxation  of  Same  Income. 

21.  Validity  of  Graduated  or  Progressive  Tax. 

22.  Retrospective  Operation  of  Statute. 

23.  Objections  to  Mode  of  Enactment  of  Statute. 

24.  Objections  to  Administrative  Provisions  of  Act, 

25.  Apportionment  of  Federal  Income  Tax. 

26.  Constitutional  Objections  to  Penalties  Imposed. 

§  9.     Requirement  of  Due  Process  of  Law 

In  sustaining  the  validity  of  the  income  tax  act  of  1913,  the  Su- 
preme Court  stated  that  the  "due  process  of  law"  clause  of  the  Con- 
stitution is  not  a  limitation  upon  the  taxing  power  conferred  upon 
Congress,  unless,  under  a  seeming  exercise  of  the  taxing  power, 
the  taxing  statute  is  found  to  be  so  arbitrary  as  to  force  the  con- 
clusion that  it  was  not  really  an  exercise  of  the  legitimate  power 
of  taxation,  but  was  really  a  confiscation  of  property,  or  unless 
the  statute  is  so  wanting  in  a  proper  basis  for  classification  as  to 
produce  an  inequality  so  patent  and  so  gross  as  to  lead  inevitably 
to  the  same  conclusion.^  Again,  as  applied  to  the  levy,  assessment, 
and  collection  of  taxes,  the  constitutional  requirement  of  due  pro- 
cess of  law  does  not  mean  that  either  the  validity  of  the  tax  or  the 
liability  of  the  particular  person  or  property  should  be  adjudicated 
by  a  court  of  justice.  Nor  does  it  mean  that  personal  notice  should 
be  given  to  the  taxpayer  of  each  or  any  step  in  the  proceedings. 
It  is  enough  if  he  is  informed  of  the  amount  for  which  he  is  to  be 
charged,  and  is  afforded  an  opportunity  to  contest  the  legality  of 
the  tax,  the  question  of  his  liability  to  it,  or  the  amount  of  the  as- 
sessment, before  some  board  or  tribunal  empowered  to  give  him  all 
the  relief  which  justice  may  demand,  though  it  be  a  board  of  ad- 

1  Brushaber  v.  Union  Pac.  R.  Co.,  240  U.  S.  1,  36  Sup.  Ct.  236,  60  L.  Ed. 
493,  L.  R.  A.  1917D,  414,  Ann.  Cas.  1917B,  713. 
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ministrative  officers  in  the  first  instance,  with  a  final  appeal  to  the 
courts.  As  this  method  of  procedure  has  commonly  been  prescribed 
by  the  income  tax  laws,  their  validity  has  been  upheld  as  against 
the  contention  that  they  deprived  the  citizen  of  his  property  with- 
out due  process  of  law.^ 

§  10.    Requirement  of  Equality  and  Uniformity 

The  term  "property,"  as  used  in  reference  to  taxation,  means  the 
corpus  of  an  estate  or  investment,  as  distinguished  from  the  annual 
gain  or  revenue  from  it.  Hence  a  man's  income  is  not  "property" 
within  the  meaning  of  a  constitutional  requirement  that  taxes  shall 
be  laid  equally  and  uniformly  upon  all  property  within  the  state.^ 
For  this  reason,  no  valid  objection  to  an  income  tax  on  constitu- 
tional grounds  can  be  based  on  the  fact  that  it  may  exempt  certain 
classes  of  persons  or  corporations  while  taxing  others,  or  that  it 
may  be  graduated  or  progressive,  bearing  with  increasing  severity 
upon  the  citizen  in  proportion  as  his  income  increases.  Whatever 
force  such  objections  might  possess  as  applied  to  a  general  prop- 
erty tax,  a  tax  on  incomes  is  not  included  in  the  constitutional  re- 
quirement.* And  where  the  provision  of  the  constitution  is  broad- 
er,— as,  that  "taxation  shall  be  equal  and  uniform," — still  it  is  said, 
in  relation  to  income  taxes,  that  this  requirement  is  satisfied  by 
such  regulations  as  will  secure  an  equal  rate  and  just  valuation, 
without  reference  to  the  method  of  valuation,  and  in  order  to  be 
uniform  a  tax  need  not  be  imposed  and  assessed  upon  all  property 
by  the  same  agency  or  officers.^  "The  uniform  rule  to  be  observed 
in  the  exercise  of  the  taxing  power  seems  to  be  so  far  applicable  to 
the  taxes  imposed  on  trades,  professions,  franchises,  and  incomes 
as  to  require  that  no  discriminating  tax  be  imposed  on  persons  pur- 
suing the  same  vocation,  while  varying  amounts  may  be  assessed 

2  Flint  V.  Stone  Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed.  3S9, 
Ann.  Cas.  1912B,  1312 ;  Cass  Farm  Co.  v.  Detroit,  181  U.  S.  396,  398,  21  Sup. 
Ct.  644,  645,  45  L.  Ed.  914,  916;  Kentucky  Railroad  Tax  Case.s,  115  U.  S. 
321,  6  Sup.  Ct.  57,  29  L.  Ed.  414 ;  Davidson  v.  New  Orleans,  96  U.  S.  97,  24 
L.  Ed.  616;  Alderman  v.  Wells,  85  S.  C.  507,  67  S.  E.  781,  27  L.  R.  A.  (N. 
S.)  864,  21  Ann.  Cas.  193. 

3  Waring  v.  Savannah,  60  Ga.  93 ;   Glasgow  v.  Rowse,  43  Mo.  479. 
4AIderman  v.  Wells,  85  S.  C.  507,  67  S.  E.  781,  27  L.  R.  A.  (N.  S.)  S(yi,  21 

Ann.  Cas.  193.  But  under  the  Constitution  of  Massachusetts,  all  property 
taxes  must  be  proportional;  that  is,  general  taxes  must  be  in  proportion 
to  the  value  of  the  property,  and  special  taxes  in  proportion  to  the  benefit 
received ;  and  it  is  held  that  a  bill  imposing  a  tax  on  incomes  from  in- 
tangible personal  property,  and  exempting  such  property  from  other  taxes, 
is  contrary  to  this  requirement.  In  re  Opinion  of  the  Justices,  220  Mass. 
613,  108  N.  E.  570. 

6  Commonwealth  v.  Brown,  91  Va.  762,  21  S.  E.  357,  28  L.  R.  A.  110. 
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upon  vocations  or  employments  of  different  kinds.®  And  as  re- 
gards the  provision  of  the  federal  Constitution  that  taxes  imposed 
by  act  of  Congress  shall  be  "uniform  throughout  the  United 
States,"  it  is  said  that  the  uniformity  here  required  is  a  geographical 
uniformity,  which  does  not  require  the  equal  application  of  the  tax 
to  all  persons  or  corporations  who  may  come  within  its  operation, 
but  only  that  the  tax,  whatever  may  be  its  incidence,  shall  be  ev- 
erywhere in  force  throughout  the  United  States.'^ 

§11.     Equal  Protection  of  the  Laws 

Income  tax  laws  have  commonly  contained  provisions  classify- 
ing the  subjects  of  taxation,  discriminating  between  individuals  and 
corporations,  or  between  residents  and  nonresidents,  exempting  cer- 
tain classes  of  companies  or  those  engaged  in  certain  pursuits,  al- 
lowing deduction  of  some  items  and  not  of  others,  and  altogether 
releasing  from  taxation  incomes  below  a  certain  minimum  and  im- 
posing a  gradually  increasing  burden  upon  incomes  above  that  sum. 
On  account  of  these  features  they  have  always  been  urgently  as- 
sailed as  denying  the  "equal  protection  of  the  laws."  But  without 
avail.  This  provision,  it  is  held,  does  not  prevent  such  reasonable 
classifications  and  distinctions  as  those  mentioned.^  The  constitu- 
tional requirement  is  satisfied  if  there  is  no  discrimination  in  favor 
of  one  as  against  another  of  the  same  class,  and  if  the  method  for 
the  assessment  and  collection  of  the  tax  is  not  inconsistent  with 
natural  justice.^  If  the  classification  is  not  arbitrary,  that  is,  if  it 
bears  a  reasonable  relation  to  the  purposes  to  be  effected,  and  if  the 
constituents  of  each  class  are  all  treated  alike,  under  similar  circum- 
stances and  conditions,  the  rule  of  equality  is  satisfied.^" 

The  same  principles  apply  to  the  validity  of  any  income  tax  law 
enacted  by  Congress.  Although  the  provision  against  denying  the 
equal  protection  of  the  laws  applies  only  to  the  legislation  of  the 

6  Worth  V.  Wilmington  &  W.  R.  Co.,  89  N.  C.  291,  45  Am.  Rep.  679. 

7  Brushaber  v.  Union  Pae.  R.  Co.,  240  U.  S.  1,  36  Sup.  Ct.  236,  60  L.  Ed. 
493,  L.  R.  A.  1917D,  414,  Ann.  Cas.  1917B,  713;  Flint  v.  Stone  Tracy  Co., 
220  U,  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed.  389,  Ann.  Cas.  1912B,  1312.  And  see 
Edye  v.  Robertson,  112  tJ.  S.  580,  5  Sup.  Ct.  247,  28  L.  Ed.  798. 

8  Peacock  v.  Pratt,  121  Fed.  722,  58  O.  C.  A.  48 ;  Bell's  Gap  R.  R.  Co.  v. 
Pennsylvania,  134  U.  S.  232,  10  Sup.  Ct.  533,  33  L.  Ed.  892;  Magoun  v. 
Illinois  Trust  &  Sav.  Bank,  170  U.  S.  283,  18  Sup.  Ct.  594,  42  L.  Ed.  1037 ; 
Commonwealth  v.  Clark,  195  Pa.  634,  46  Atl.  286,  57  L.  R.  A.  348,  86  Am.  St. 
Rep.  694 ;  State  v.  Frear,  148  Wis.  456,  134  N.  W.  673,  135  N.  W.  164,  L.  R.  A. 
1915B,  569,  606,  Ann.  Cas.  191 3A,  1147. 

9  Michigan  Cent.  B.  Co.  v.  Powers,  201  U.  S.  245,  26  Sup.  Ct.  459,  50  L.  Ed. 
744. 

10 Alderman  v.  Wells,  85  S.  C.  507,  67  S.  E.  781,  27  L.  R.  A.  (N.  S.)  864,  21 
Ann.  Cas.  193. 
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States,  it  is  probable  that  other  clauses  of  the  Constitution  could 
be  found  which  would  stand  in  the  way  of  any  act  of  Congress  con- 
taining arbitrary,  invidious,  or  unreasonable  discriminations  against 
individuals  or  classes.  But  within  reasonable  limits,  "we  must  not 
forget  that  the  right  to  select  the  measure  and  objects  of  taxation 
devolves  upon  the  Congress,  and  not  upon  the  courts,  and  such  se- 
lections are  valid  unless  constitutional  limitations  are  overstepped. 
It  is  no  part  of  the  function  of  a  court  to  inquire  into  the  reasona- 
bleness of  the  excise,  either  as  respects  the  amount  or  the  prop- 
erty upon  which  it  is  imposed."  ^^ 

§  12.  Discrimination  Between.  Corporations,  Partnershii>s,  and 
Individuals 
The  substantial  difference  between  the  rights,  privileges,  duties, 
and  business  methods  of  corporations  and  those  of  individuals  en- 
gaged in  business  has  been  thought  to  afford  a  reasonable  basis  for 
placing  them  in  different  classes  for  the  purposes  of  taxation. 
Hence  an  income  tax  law  cannot  be  adjudged  invalid,  as  making 
unjust  or  illegal  discriminations,  because  it  imposes  a  different  rate 
of  taxation  upon  the  income  of  corporations  from  that  imposed  on 
the  income  of  individuals,  or  because  it  exempts  the  income  of  the 
individual  below  a  certain  sum,  but  does  not  grant  a  similar  exemp- 
tion to  corporations.^-  As  to  the  latter  point,  in  particular,  the 
theory  is  that  an  exemption  of  a  minimum  income  is  granted  to  the 
individual  in  lieu  of  a  deduction  for  personal  and  family  expenses^ 
and  that  no  rule  of  justice  requires  a  similar  allowance  to  corpora- 
tions which  have  no  such  expenses,  a  deduction  of  other  necessary 
expenses  being  granted  in  both  cases, ^^  So,  allowing  individuals 
to  deduct  from  their  gross  income  dividends  paid  by  corporations 
whose  incomes  are  taxed,  and  not  giving  such  right  of  deduction 
to  corporations,  does  not  render  the  tax  wanting  in  due  process  of 
law.^*  And  limiting  the  amount  of  interest  which  may  be  deducted 
from  the  gross  income  of  a  corporation,  for  the  purpose  of  fixing  its 
taxable  income,  as  is  done  by  the  present  income  tax  law,  which 
does  not  place  any  limit  on  the  amount  of  interest  paid  which  an 

11  Flint  V.  Stone  Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed.  3SD, 
Ann.  Cas.  1912B,  1312;  Anderson  v.  Forty-Two  Broadway  Co.,  239  U.  S. 
69,  36  Sup.  Ct.  17,  60  L.  Ed.  152 ;  Stanton  v.  Baltic  Min.  Co.,  240  U.  S.  103, 
36  Sup.  Ct.  278,  60  L.  Ed.  546. 

12  State  V.  Frear,  148  Wis.  456,  134  N.  W.  673,  135  N.  W.  164,  L.  R.  A. 
1915B,  569,  606,  Ann.  Cas.  1913A,  1147 ;  Robertson  v.  Pratt,  13  Hawaii,  590 ; 
Flint  V.  Stone  Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed.  389,  Ann. 
Cas.  1912B,  1312. 

13  Robertson  v.  Pratt,  13  Hawaii,  590. 

iiBrushaber  v.  Union  Pac.  R.  Co.,  240  U.  S.  1,  36  Sup.  Ct  236,  60  K  Ed. 
493,  L.  R.  A.  1917D,  414,  Ann.  Cas.  1917B,  713. 
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individual  may  so  deduct  from  his  gross  income,  does  not  open  the 
statute  to  the  objection  that  it  is  wanting  in  due  process  of  law.^^ 
F'or  similar  reasons,  there  is  a  sufficient  ground  for  classification 
between  individuals  and  partnerships  in  the  imposition  of  an  in- 
come tax.  And  the  Wisconsin  statute  was  sustained  by  the  Su- 
preme Court  of  that  state  against  the  contention  that  it  made  an 
unjust  discrimination  in  allowing  exemptions  to  individual  taxpay- 
ers which  were  denied  to  partnerships.^^  So,  as  to  the  federal  stat- 
ute, the  allowance  of  a  deduction  of  stated  amounts  to  ascertain  tax- 
able income  does  not  render  the  tax  wanting  in  due  process  of  law 
because  of  the  discrimination  between  married  and  single  persons, 
and  husbands  and  wives  living  together,  and  those  who  are  not  ; 
and  no  such  objection  can  be  urged  against  the  law  because  it  does 
not  compel  owners  of  houses  to  estimate  the  rental  value  thereof, 
as  a  part  of  their  income,  while  those  who  live  in  rented  houses  are 
not  allowed  to  deduct  the  rent  paid,  nor  because  farmers  are  per- 
mitted to  omit  from  their  income  products  of  the  farm  used  by 
their  families  during  the  year.^^ 

§  13.     Discrimination  Between  Residents  and  Nonresidents. 

Very  serious  objections  have  been  urged  against  the  various  in- 
come tax  laws,  on  account  of  the  discriminations  which  they  have 
ordinarily  made  between  residents  and  nonresidents  or  citizens  and 
aliens.  It  has  been  adjudged  that  the  legislature  may  put  foreign 
insurance  companies  in  a  class  by  themselves,  and  tax  them  at  a 
rate  of  one  per  cent  on  their  gross  incomes,  while  other  persons 
and  corporations  are  taxed  two  per  cent  on  their  net  incomes  and 
one  per  cent  on  their  property.^*  But  has  the  United  States  power 
to  tax  the  income  of  a  person  residing  abroad,  whether  a  citizen 
or  an  alien?  If  so,  is  it  unlawful  discrimination  to  grant  exemp- 
tions to  residents  and  deny  them  to  nonresidents?  Or  to  tax  the 
entire  income  of  the  resident  and  only  so  much  of  the  income  of 
the  nonresident  as  is  derived  from  sources  within  the  country? 
And  in  the  latter  'case,  how  is  the  validity  of  the  law  affected  by 
differences  in  the  administrative  features  of  the  law,  in  regard  to 
the  assessment  and  collection  of  the  tax,  as  applied  to  the  two 
classes  of  taxpayers? 

15  Brushaber  v.  Union  Pac.  R.  Co.,  240  U.  S.  1,  36  Sup.  Ct.  236,  60  Lu  Ed. 
493,  L.  R.  A.  1917D,  414,  Ann.  Cas.  1917B,  713 ;  Tyee  Realty  Co.  v.  Anderson, 
240  U.  S.  115,  36  Sup.  Ct.  281,  60  L.  Ed.  554. 

16  State  V.  Frear,  148  Wis.  456,  134  N.  W.  673,  135  N.  W.  164,  L.  R.  A. 
1915B,  569,  606,  Ann.  Cas.  1913 A,  1147. 

17  Brushaber  v.  Union  Pac.  R.  Co.,  240  U.  S.  1,  36  Sup.  Ct.  236,  60  L.  Ed. 
493,  L.  R,  A.  1917D,  414,  Ann.  Cas.  1917B,  713. 

18  Robertson  v.  Pratt,  13  Hawaii,  590. 
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It  cannot  be  said  that  these  questions  have  as  yet  been  authorita- 
tively settled  by  the  courts.  They  were  strongly  urged  upon  the 
Supreme  Court  of  Wisconsin  in  the  case  which  tested  and  sustain- 
ed the  constitutionality  of  the  income  tax  law  of  that  state.  But  as 
they  were  not  necessarily  implicated  in  the  case,  and  as  the  court 
held  that,  even  conceding  the  invalidity  of  the  particular  features 
of  the  law  which  were  objected  to,  that  would  not  be  sufficient 
ground  for  pronouncing  it  unconstitutional  as  a  whole,  no  positive 
decision  was  rendered.^®  But  it  has  been  ruled  that  a  federal  tax 
on  interest  and  dividends  is  not  invalid  in  so  far  as  it  affects  inter- 
est paid  by  a  domestic  corporation  to  nonresident  alien  holders  of 
its  bonds,  as  being  a  tax  on  property  beyond  the  jurisdiction  of  the 
sovereign. 2** 

§  14.     Federal  Taxation  of  Corporations  Created  by  States 

When  the  constitutionality  of  the  federal  corporation  tax  law  of 
1909  was  attacked  before  the  Supreme  Court  of  the  United  States, 
the  objection  was  very  strongly  urged  that,  for  the  federal  govern- 
ment to  impose  a  tax  on  corporations  which  received  their  fran- 
chises from  the  states  was  beyond  its  rightful  authority,  inasmuch 
as  it  was  imposing  a  burden  upon  the  right  of  the  several  states  to 
create  corporations,  which  might  be  pushed  to  such  an  extreme  as 
to  destroy  that  right,  and  hence  an  invasion  of  their  prerogatives, 
and  the  crippling  of  a  power  rightfully  belonging  to  them  as  sepa- 
rate governments.  That  act  laid  a  tax  on  the  privilege  of  engaging 
in  or  carrying  on  business  in  a  corporate  capacity,  the  amount  of 
the  tax  to  be  measured  by  the  net  income  of  the  corporation.  The 
income  tax  law  taxes  the  income  of  the  corporation  directly  and  by 
name.  But  the  same  argument,  if  it  had  prevailed  against  the  one 
statute,  would  be  equally  potent  as  against  the  other.  Hence  it  be- 
comes important  to  consider  the  decision  of  the  Supreme  Court  in 
which  this  argument  was  tested  and  rejected.  The  court  said: 
"The  cases  unite  in  exempting  from  federal  taxation  the  means 
and  instrumentalities  employed  in  carrying  on  the  governmental 
operations  of  the  state.  The  exercise  of  such  rights  as  the  estab- 
lishment of  a  judiciary,  the  employment  of  officers  to  execute  and 
administer  the  laws,  and  similar  governmental  functions,  cannot  be 
taxed  by  the  federal  government.  But  this  limitation  has  never 
been  extended  to  the  exclusion  of  the  activities  of  a  merely  pri- 
vate business  from  the  federal  taxing  power,  although  the  power 
to  exercise  them  is  derived  from  an  act  of  incorporation  by  one  of 

19  State  V.  Frear,  148  Wis.  456,  134  N.  W.  673,  135  N.  W.  164,  L.  R.  A. 
1915B,  569,  606,  Ann.  Cas.  1913A,  1147. 

20  U.  S.  V.  Erie  Ry.  Co.,  100  U.  S.  327,  1  Sup.  Ct.  223,  27  L.  Ed.  151. 
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the  states.  We  therefore  reach  the  conclusion  that  the  mere  fact 
that  the  busmess  taxed  is  done  in  pursuance  of  authority  granted 
by  a  state  in  the  creation  of  private  corporations  does  not  exempt 
it  from  the  exercise  of  federal  authority  to  levy  excise  taxes  upon 
such  privileges.  Nor  is  the  special  objection  tenable,  made  in 
some  of  the  cases,  that  the  corporations  act  as  trustees,  guardians, 
etc.,  under  the  authority  of  the  laws  or  courts  of  the  state.  Such 
trustees  are  not  the  agents  of  the  state  government  in  a  sense 
which  exempts  them  from  taxation  because  executing  the  neces- 
sary governmental  powers  of  the  state.  The  trustees  receive  their 
compensation  from  the  interests  served,  and  not  from  the  public 
revenues  of  the  state."  ^^ 

§  15.     Taxation  of  Income  from  Non-Taxable  Property 

It  has  been  broadly  stated  that  there  is  no  constitutional  ob- 
jection to  imposing  an  excise  or  license  tax  on  a  business  or  occu- 
pation, although  the  property  employed  in  the  business  is  exempt 
from  taxation.^^  And  on  the  same  principle,  a  tax  on  income  could 
not  be  held  invalid  merely  because  the  income  was  derived  from 
property  not  subject  to  be  taxed.  Also  it  has  been  decided  that 
the  rule  that  the  power  to  tax  depends  upon  jurisdiction  of  the  sub- 
ject-matter of  the  tax  has  no  application  to  taxation  under  the 
laws  of  the  United  States. ^^  But  in  passing  upon  the  constitution- 
ality of  the  federal  income  tax  law  of  1894,  the  Supreme  Court  held 
that,  in  so  far  as  the  act  levied  a  tax  on  the  income  of  persons  or 
corporations  derived  from  the  bonds  of  municipal  corporations,  it 
was  invalid,  because  such  a  tax  is  a  tax  on  the  power  of  the  states 
and  their  instrumentalities  to  borrow  money,  and  consequently  re- 
pugnant to  the  Constitution.^*  A  similar  question  arose  under  the 
corporation  excise  tax  law  of  1909,  but  it  was  held  by  the  same 
court  that  the  latter  statute  was  not  invalid  because  the  income  of 
a  corporation  subject  to  the  tax  might  consist  in  part,  or  even  en- 
tirely, of  interest  on  municipal  bonds,  the  ground  of  the  distinc- 
tion being  that  the  act  of  1909  did  not  impose  a  tax  on  the  income 
so  derived,  but  on  the  franchise  or  privilege  of  doing  business  in 
a  corporate  capacity,  the  income  being  merely  used  as  a  measure 
of  the  amount  of  the  tax  in  the  particular  case.^^    The  acts  of  1913 

21  Flint  V.  Stone -Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed.  3S9, 
Ann.  Cas.  1912B,  .1312. 

22  Nunnemaclier  v.  State,  129  Wis.  190,  108  N.  W.  627,  9  L.  R.  A.  (N.  S.) 
121,  9  Ann.  Cas.  711. 

23  U.  S.  V.  Bennett,  232  U.  S.  299,  34  Sup.  Ct.  433,  58  L.  Ed.  612. 
24Polloclv  V.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  429,  15  Sup.  Ct.  673, 

39  L.  Ed.  759. 

25  Flint  V.  Stone  Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed.  389, 
Ann.  Cas.  1912B,  1312. 
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and  1916  have  reverted  to  the  principle  of  taxing  incomes  directly, 
but  they  meet  the  point  in  question  by  excluding  from  taxable  in- 
come "interest  upon  the  obligations  of  a  state  or  any  political  sub- 
division thereof,"  It  had  also  been  held  in  an  earlier  case  that 
the  act  of  Congress  of  1864,  imposing  an  income  tax,  and  contain- 
ing a  provision  for  taxing  the  interest  paid  by  railroads  and  some 
other  corporations  on  their  bonded  debt,  requiring  them  to  pay  the 
tax  and  deduct  the  amount  thereof  from  their  periodical  payments 
to  the  holders  of  the  bonds,  could  not  be  applied  in  the  case  of  a 
municipal  corporation  owning  such  bonds,  since  the  municipali- 
ties created  by  the  states  are  entirely  beyond  the  taxing  power  of 
the  federal  government.^" 

§  16.     Taxing  Salaries  of  Federal  and  State  Officers 

It  would  not  be  competent  for  Congress  to  lay  a  tax  upon  the  sal- 
ary of  an  officer  of  a  state.  This  is  an  implication  from  the  Constitu- 
tion itself  and  from  the  mutual  relation  of  the  federal  and  state  gov- 
ernments, neither  being  authorized  to  tax  the  means  or  agencies  em- 
ployed by  the  other  in  carrying  out  its  governmental  functions. 
And  hence  it  was  held  that  a  tax  assessed,  under  the  federal  in- 
come tax  law  of  1864,  upon  the  salary  of  a  state  judge  was  wrong- 
fully imposed,  and  if  paid  under  protest  could  be  recovered  back.'^^ 
And  in  a  similar  case  it  was  held  to  be  immaterial  that  the  judge's 
salary  was  fixed  by  the  authorities  of  a  county  and  payable  out 
of  the  treasury  of  a  city.^*  So,  one's  compensation  as  state's  attor- 
ney is  not  liable  to  the  federal  income  tax,  nor  can  such  compensa- 
tion be  applied  to  the  satisfaction  of  the  monetary  exemption;  it 
must  be  omitted  altogether  from  the  computation  of  his  income,  and 
the  taxpayer  must  have  his  exemption  out  of  his  income  from 
other  sources,^® 

Where  employees  of  colleges  or  universities  receiving  salaries 
paid  wholly  or  in  part  from  funds  received  under  the  Smith-Lever 
Act  are  officers  or  employees  of  a  state,  the  state  directly  and  abso- 
lutely controlling  the  institution,  they  are  not  taxable  on  salaries  so 
received.  But  if  the  institution  is  governed  by  trustees  not  directly 
responsible  to  the  state  legislature,  the  employees  are  not  employees 
of  the  state,  and  their  salaries  are  not  exempt  from  the  tax.  (T.  D. 
2668,  March  9,  1918.) 

As  to  the  incidence  of  the  income  tax  upon  federal  officers,  it 
should  be  observed  that  there  are  some  whose  salary,  while  it  is 

2«  U.  S.  V.  Baltimore  &  O.  R.  Co.,  17  Wall.  322,  21  L.  Ed.  597. 

27  The  Collector  v.  Day,  11  Wall.  113,  20  L.  Ed.  122.  And  see  Van  Brocklin 
V.  Tennessee,  117  U.  S.  151,  6  Sup.  Ct.  670,  29  L.  Ed.  845 ;  King  v.  Hunter, 
65  N.  C.  603,  6  Am.  Rep.  754. 

28  Freedman  v.  Sigel,  10  Blatchf.  327,  Fed.  Cas.  No.  5,080. 
28  U.  S.  V.  Ritchie,  Fed.  Cas.  No.  16,168. 
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to  be  fixed  and  appropriated  by  Congress,  is  safeguarded  from 
change  during  their  tenure  of  office  by  the  Constitution  itself.  As 
to  the  President,  he  is  to  "receive  a  compensation  which  shall  nei- 
ther be  increased  nor  diminished  during  the  period  for  which  he 
shall  have  been  elected."  (Const.  U.  S.,  art.  2,  §  1.)  And  as  to 
the  federal  judges,  they  shall  "receive  a  compensation  which  shall 
not  be  diminished  during  their  continuance  in  office."  (Const. 
U.  S.,  art.  3,  §  1.)  The  income  tax  laws  enacted  by  Congress  dur- 
ing the  period  of  the  Civil  War  contained"  no  such  exception,  but 
the  justices  of  the  Supreme  Court,  through  Chief  Justice  Taney, 
addressed  a  communication  to  the  Secretary  of  the  Treasury  de- 
claring their  conviction  that  their  salaries  were  not  legally  subject 
to  the  tax.  Thereupon  the  Attorney  General,  to  whom  the  com- 
munication had  been  referred,  gave  an  elaborate  opinion,  advising 
the  Secretary  of  the  Treasury  that  the  income  tax  could  not  law- 
fully be  assessed  upon  and  collected  from  the  salaries  of  those  ju- 
dicial officers  of  the  United  States  who  were  in  office  at  the  time 
of  the  enactment  of  the  statute  imposing  the  tax.^"  But  in  the  in- 
come tax  law  of  1894,  Congress  again  failed  to  make  an  exception 
in  this  particular,  and  the  statute  was  held  unconstitutional  and 
void  in  so  far  as  it  attempted  to  tax  the  salaries  of  the  judges  of 
the  United  States  courts.^^  But  the  present  statute  (Revenue  Act 
of  1918,  §  213)  explicitly  provides  that,  for  the  purpose  of  the  in- 
come tax,  "gross  income"  shall  include  "in  the  case  of  the  President 
of  the  United  States,  the  judges  of  the  Supreme  and  inferior  courts 
of  the  United  States,  and  all  other  officers  and  employees,  whether 
elected  or  appointed,  of  the  United  States,  Alaska,  Hawaii,  or  any 
political  subdivision  thereof,  or  the  District  of  Columbia,  the  com- 
pensation received  as  such."  As  to  the  President  and  the  federal 
judges,  this  is  undoubtedly  unconstitutional.  But  as  to  all  the  other 
officers  and  employees  of  the  United  States  (including  the  mem- 
bers of  Congress  themselves)  whose  salary  or  compensation  may 
be  fixed  and  changed  in  the  absolute  discretion  of  Congress,  there 
is  no  constitutional  objection  to  the  incidence  of  the  income  tax 
upon  such  salaries.  Such  was  the  decision  made  under  ihe  net  of 
1862  in  regard  to  collecting  the  income  tax  from  the  salary  of  an 
officer  in  the  United  States  army,"''-  and  the  rule  is  equally  applicable 
to  all  others  save  those  mentioned  above. 

Finally,  an  income  tax  law  is  not  to  be  pronounced  unconstitu- 
tional and  void  in  its  entirety  simply  because  it  lays  a  tax  upon  the 
salaries  of  certain  officers  who  are  constitutionally  exempt  from 

8  0  13  Opin.  Atty.  Gen.  161. 

31  Pollock  V.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  429,  15  Sup.  Ct.  673,  39 
L.  Ed.  759,  per  Field,  J.,  concurring. 
8  2  Galm  V.  U.  S.,  39  Ct.  Cl.  55. 

(19) 


§    17  FEDERAL  TAXES  (Ch.   2 

such  taxation,  or  fails  to  make  an  explicit  exception  in  their  favor. 
The  protection  of  the  constitution  because  of  such  an  illegal  pro- 
vision can  be  invoked  only  by  one  against  whom  it  is  sought  to  be 
enforced;  and  even  in  such  a  case,  if  the  law  in  affirmative  terms 
lays  the  tax  on  such  an  exempt  income,  that  portion  of  it  can  be 
exscinded  without  destroying  the  rest,  while  if  it  merely  omits  to 
make  the  necessary  exception,  it  can  be  construed  as  not  applying 
in  the  particular  case.^^ 

§  17.    Exemption  of  Incomes  Below  a  Fixed  Sum 

It  has  been  held  by  a  great  many  authorities  that  a  statute  im- 
posing taxes  on  inheritances,  legacies,  and  successions  is  not  un- 
constitutional because  it  exempts  from  its  operation  estates  or  in- 
heritances below  a  certain  minimum  value,^*  provided  only  that 
the  exemption  is  not  so  excessive  as  to  be  entirely  unreasonable.^^ 
On  the  same  principle,  an  income  tax  law  is  not  unconstitutional 
because  it  wholly  exempts  from  taxation  all  incomes  below  a  cer- 
tain annual  amount,  and  the  question  where  the  tax  shall  begin,  or 
where  the  exemption  shall  end,  is  one  exclusively  for  the  decision 
of  the  legislature.^^     Such  a  tax  law,  making  a  reasonable  exemp- 

33  state  V.  Frear,  148  Wis.  456,  134  N.  W.  673,  135  N.  W.  164,  L.  R.  A. 
1915B,  569,  606,  Ann.  Cas.  1913A,  1147;  Peacock  v.  Pratt,  121  Fed.  772,  58 
C.  C.  A.  48 ;   Robertson  v.  Pratt,  13  Hawaii,  590.  * 

8*  Knowlton  v.  Moore,  178  U.  S.  60,  20  Sup.  Ct-  755,  44  L.  Ed.  977 ;  Magoun 
V.  Illinois  Trust  &  Sav.  Bank,  170  U.  S.  283,  18  Sup.  Ct.  594,  42  L.  Ed.  1037 : 
Colton  V.  Montpelier,  71  Vt.  413,  45  Atl.  1039 ;  In  re  Hickok's  Estate,  78  Vt. 
259,  62  Atl.  724,  6  Ann.  Cas.  578;  In  re  Wilmerding's  Estate,  117  Cal.  281, 
49  Pac.  181 ;  State  v.  Vance,  97  Minn.  532,  106  N.  W.  98 ;  State  v.  Bazille, 
97  Minn.  11,  106  N.  W.  93,  6  L.  R.  A.  (N.  S.)  732,  7  Ann.  Cas.  1056;  Black 
V.  State,  113  Wis.  205,  89  N.  W.  522,  90  Am.  St.  Rep.  853 ;  State  v.  Guilbert, 
70  Ohio  St.  299,  71  N.  E.  636,  1  Ann.  Cas.  25 ;  Gelsthorpe  v.  Furnell,  20  Mont. 
299,  51  Pac.  267,  39  L,  R.  A.  170;  State  v.  Alston,  94  Tenn.  674,  30  S.  W. 
750,  28  L.  R.  A.  178;  In  re  Mixter's  Estate,  10  Pa.  Co.  Ct.  R.  409;  Nun- 
nemacher  v.  State,  129  Wis.  190,  108  N.  W.  027,  9  L.  R.  A.  (N.  S.)  121,  9 
Ann.  Cas.  711.  So,  a  state  statute  imposing  an  ad  valorem  tax  is  not  un- 
constitutional as  denying  the  equal  protection  of  the  laws  because  it  exempts 
the  property  of  telephone  companies  whose  gross  receipts  for  the  year  do 
not  exceed  $500,  at  least  where,  under  the  classification  made  by  the  statute, 
the  companies  taxed  are  mainly  those  organized  for  profit,  while  the  untaxed 
enterprises  are  mainly  not  profit-making,  but  mutual  or  co-operative.  Cit- 
izens' Telephone  Co.  v.  Fuller,  229  U.  S.  322,  33  Sup.  Ct.  833,  57  L.  Ed.  1206. 

85  Minot  V.  Winthrop,  162  Mass.  113,  38  N.  E.  512,  26  L.  R.  A.  259,  in  which 
case  it  was  held  that  an  excise  tax  on  inhei-itances  was  not  so  clearly  un- 
reasonable, by  reason  of  exempting  estates  under  $10,000,  as  to  render  it 
unconstitutional.  But  see  State  v.  Ferris,  9  Ohio  Cir.  Ct.  R.  298,  holding 
void  an  inheritance  tax  law  which  exempted  property  to  the  amount  of  $20,- 
000. 

86  Moore  v.  Miller,  5  App.  D.  C.  413 ;  New  Orleans  v.  Fourchy,  30  La.  Ann. 
910 ;  Peacock  v.  Pratt,  121  Fed.  772,  58  C.  0.  A.  48. 
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tion,  is  not  in  violation  of  a  constitutional  provision  that  taxes  shall 
be  equal  and  uniform.^^  And  if  it  is  at  all  within  the  power  of  a 
court  to  adjudge  that  the  exemption  granted  is  so  excessive  as  to 
invalidate  the  statute,  at  least  no  such  decision  has  ever  yet  been 
rendered.  On  the  contrary,  the  decisions  have  sustained  the  income 
tax  laws  in  this  particular.  That  of  Hawaii,  exempting  incomes 
to  the  amount  of  $1,000,  was  sustained  as  against  the  objection  that 
the  allowance  was  excessive. ^^  That  of  Wisconsin  was  similarly 
held  valid,  although  it  exempts  life  insurance  to  the  amount  of 
$10,000,  in  favor  of  one  legally  dependent  on  the  deceased.  The 
court  called  this  a  "striking  exemption,"  but  said:  "While  this 
is  somewhat  large,  we  cannot  say  that  it  is  unreasonable."  ^^  The 
income  tax  act  of  Congress  of  1894  Avas  sustained  (by  an  inferior 
court)  as  against  objection  that  the  exemption  allowed,  $4,000, 
was  unreasonably  great.*"  The  corporation  excise  tax  law  of  1909 
was  assailed  on  the  ground  that  it  exempted  incomes  of  less  than 
$5,000,  but  the  Supreme  Court  of  the  United  States  answered  this 
objection  with  a  mere  reference  to  certain  of  its  earlier  decisions 
concerning  similar  exemptions  in  inheritance  tax  laws.*^ 

Finally,  when  the  validity  of  the  income  tax  act  of  1913  was  be- 
fore the  Supreme  Court,  it  was  urged  that  the  allowance  of  a  de- 
duction of  $3,000  (or  $4,000)  rendered  the  statute  obnoxious  to 
the  requirement  of  due  process  of  law,  because  persons  subject  to 
the  supertax,  as  having  incomes  in  excess  of  $20,000,  were  not 
given  the  right  to  deduct  such  exemption  a  second  time,  and  be- 
cause no  second  right  is  given  to  such  persons  to  deduct  dividends 
received  from  corporations,  and  also  because  the  right  to  make 
such  a  deduction  is  given  to  individuals  but  not  to  corporations. 
But  the  court  refused  to  consider  these  objections  as  valid,  and  fully 
sustained  the  constitutionality  of  the  law.*^ 

§  18.  Exemption  of  Classes  of  Individuals  or  Corporations. 

It  is  a  conceded  principle  of  taxation,  applicable  to  income  taxes 
as  well  as  to  any  others,  that  there  is  no  constitutional  objection 

87  New  Orleans  v.  Fourchy,  30  La.  Ann.  910. 

88  Robertson  v.  Pratt,  13  Hawaii,  590. 

89  State  V.  Frear,  148  Wis.  456,  134  N.  W.  673,  135  N.  W.  164,  L.  R.  A 
1915B,  569,  606,  Ann.  Cas.  1913A,  1147. 

40  Moore  v.  Miller,  5  App.  D.  C.  413. 

41  Flint  V.  Stone  Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed.  389, 
Ann.  Cas.  1912B,  1312. 

42  Brushaber  v.  Union  Pac.  E.  Co.,  240  U.  S.  1,  36  Sup.  Ct.  236,  60  L.  Ed. 
493,  L.  R.  A.  1917D,  414,  Ann.  Cas.  1917B,  713 ;  Stanton  v.  Baltic  Min.  Co., 
240  U.  S.  103,  36  Sup.  Ct.  278,  60  L.  Ed.  546.  And  see  Pollock  v.  Farmers' 
Loan  &  Trust  Co.,  158  U.  S.  601,  15  Sup.  Ct.  912,  39  L.  Ed.  1108,  dissenting 
opinions  of  Justice  Brown  and  Justice  Harlan. 
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to  an  exemption  in  favor  of  those  corporations  or  institutions 
which  serve  important  public  purposes  or  confer  benefits  upon  the 
public  at  large,  such  as  religious,  charitable,  and  educational  or- 
ganizations. Also  it  is  clear  that  any  corporation  which  bears  its 
due  share  of  the  public  burden,  under  a  special  form  of  taxation, 
may  lawfully  be  exempted  from  the  payment  of  any  or  all  other 
taxes.  Thus,  the  exemption  of  insurance  companies  from  an  in- 
come tax  law  does  not  render  it  invalid  as  to  other  corporations 
which  are  made  subject  to  the  law,  where  the  exemption  is  made 
expressly  on  the  ground  that  such  companies  are  required  by  an- 
other law  to  pay  a  tax  on  the  premiums  received.*^  But  beyond 
these  elementary  principles,  the  subject  is  not-  free  from  doubt. 
It  would  be  obviously  contrary  to  sound  principles  of  constitu- 
tional law  to  push  the  power  of  exemption  so  far  as  to  make  the 
burden  of  the  tax  in  reality  fall  upon  a  selected  class  of  individuals 
or  corporations.  On  this  point  the  Supreme  Court  of  Louisiana 
has  said :  "It  is  not  necessary  for  us  to  decide  whether  or  not, 
under  the  Constitution,  the  legislature  has  power  to  levy  an  income 
tax.  It  suffices  to  say  that,  if  the  legislature  has  such  power,  it 
would  be  an  indispensable  condition  of  its  exercise  that  the  tax 
should  embrace  the  incomes  of  all  persons  not  exempted,  and  what- 
ever power  of  classification  the  legislature  might  possess  as  to  the 
subject-matter  of  taxation,  that  power  could  under  no  pretext  be 
stretched  so  as  to  embrace  the  right  to  single  out  a  particular  class 
of  taxpayers  and  to  require  them  to  pay  such  a  tax,  while  exempt- 
ing all  others."  **  No  such  sweeping  exemptions  have  been  at- 
tempted in  recent  income  tax  laws.  But  they  commonly  contain 
exemptions  in  favor  of  labor  organizations,  agricultural  societies, 
savings  banks,  mutual  building  and  loan  associations,  mutual  in- 
surance companies,  fraternal  orders  and  benefit  societies  (or  some 
of  the  foregoing),  as  well  as  charitable  and  educational  institutions. 
The  validity  of  such  exemptions  has  been  severely  criticized.  And 
many  thoughtful  persons  cherish  a  profound  conviction  that  they 
are  not  only  economically  unsound  but  entirely  contrary  to  every 
principle  of  justice  and  fairness  in  the  imposition  of  taxes.  Never- 
theless, the  Supreme  Court  has  fully  sustained  the  validity  of  the 
exemptions  in  the  present  income  tax  law  in  favor  of  labor  unions, 
agricultural  associations,  mutual  savings  banks,  etc.,  and  it  is 
probable  that  the  question  is  now  definitely  foreclosed.*' 

4  3  Peacock  v.  Pratt,  121  Fed.  772,  5S  C.  C.  A.  48. 

44  Parker  v.  North  British  &  M.  Ins.  Co.,  42  La.  Ann.  428,  7  South.  599. 

45  Stanton  v.  Baltic  Min.  Co.,  240  U.  S.  103,  36  Sup.  Ct.  278,  GO  L.  Ed.  546: 
Brushaber  v.  Union  Pac.  R.  Co.,  240  U.  S.  1,  36  Sup.  Ct.  236,  60  L.  Ed.  493, 
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§  19.     Double  Taxation 

Vigorous  objections  to  the  validity  of  income  tax  laws  have 
been  based  on  the  ground  that  they  impose,  or  at  least  result  in 
double  taxation.  And  it  cannot  be  denied  that  this  is  usually  the 
case.  "It  may  safely  be  said  that  the  payment  of  an  income  tax 
almost  necessarily  involves,  in  some  indirect  and  limited  sense,  the 
payment  of  a  double  tax.  For  income,  oftener  than  otherwise,  in 
some  way,  either  directly  or  indirectly,  is  derived  from  or  grows 
out  of  property  subject  to  taxation."  **  But  though  double  taxa- 
tion is  vicious  and  unjust  in  principle,  and  no  statute  will  be  so 
construed  as  to  impose  double  taxes  if  it  can  reasonably  be  avoid- 
ed, yet  a  statute  which  produces  this  result  cannot  be  adjudged  in- 
valid on  economic  principles,  nor  unless  it  conflicts  with  some  ex- 
plicit provision  of  the  constitution.  This  important  point  is  dis- 
cussed, in  relation  to  income  taxation,  by  the  court  in  South  Caro- 
lina, in  the  following  terms :  "The  next  objection  to  the  act  is  that 
it  results  in  double  taxation.  The  contention  is  that  plaintiff's  in- 
come was  derived  from  dividends  received  upon  his  stock  in  cor- 
porations chartered  and  doing  business  under  the  laws  of  the 
state,  and  as  these  corporations  had  paid  taxes  on  their  property, 
and  also  on  their  franchises,  a  tax  on  plaintiff's  income  is  double 
taxation.  There  is  much  room  for  discussion  and  difference  of 
opinion  as  to  what  really  amounts  to  double  taxation.  But  the 
weight  of  authority  and  reason  sustains  the  taxation  of  shares  of 
stock  in  a  corporation  to  the  holder  thereof,  notwithstanding  the 
corporation  has  paid  taxes  on  its  property  and  also  on  its  fran- 
chises. The  rents  and  profits  derived  from  real  estate,  and  the 
products  of  the  farm,  may  be  taxed,  though  the  land  from  which 
they  are  derived  has  also  been  taxed.  The  profits  of  a  business 
may  be  taxed  though  the  property  in  the  business,  bought  on  cred- 
it, has  been  taxed  to  the  owner,  and  the  debt  he  owes  therefor  has 
been  taxed  to  the  creditor,  and  the  property  covered  by  mortgage 
may  be  taxed  to  the  owner,  and  the  mortgage  thereon  to  the  mort- 
gagee. These  may  be  instances  of  double  taxation  in  one  sense, 
yet  they  are  not  within  the  rule  of  uniformity  and  equality  pre- 
scribed by  the  Constitution,  which  forbids  the  taxation  twice  of 
the  same  property  for  the  same  purpose,  while  other  property,  un- 
der similar  circumstances  and  conditions,  is  taxed  only  once. 
There  is  no  constitutional  inhibition  against  such  taxation ;  and  in 
the  absence  of  constitutional  restriction,  the  power  of  the  legisla- 

L.  R.  A.  1917D,  414,  Ann.  Cas.  1917B,  713 ;   Flint  v.  Stone  Tracy  Co.,  220  U. 
S.  107,  31  Sup.  Ct.  342,  55  L.  Ed.  389,  Ann.  Cas.  1912B,  1312. 
*6  Lott  V.  Hubbard,  44  Ala.  593. 
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ture  to  tax  is  limited  only  by  its  own  discretion  and  its  responsibil- 
ity to  its  constituents.  It  has  been  said  the  power  to  tax  is  an 
inherent  right  of  sovereignty,  necessary  to  its  existence,  and  lim- 
ited only  by  its  necessities.  We  make  out  no  conclusive  case 
against  a  tax  when  we  show  that  it  reaches  twice  the  same  proper- 
ty for  the  same  purpose.  This  may  have  been  intended,  and,  in 
many  cases,  at  least  is  admissible."  *^  The  general  weight  of  au- 
thority undoubtedly  does  sustain  the  principle  that  a  tax  may  be 
levied  on  income  derived  from  property,  in  the  shape  of  rent  or 
otherwise,  although  the  property  yielding  the  income  is  also  sub- 
jected to  taxation,  and  that  this  does  not  violate  the  rule  against 
double  taxation,  because  the  two  interests  or  species  of  property 
are  distinct  and  severable.**  It  must  be  admitted,  however,  that 
this  doctrine  does  not  pass  entirely  unchallenged.*^  And  in  at  least 
one  state  this  very  result  has  been  guarded  against  by  a  clause  in 
the  constitution  which  provides  that  "the  general  assembly  may 
tax  trades,  professions,  franchises,  and  incomes,  provided  that  no 
income  shall  be  taxed  when  the  property  from  which  the  income  is 
derived  is  taxed."  '^^  On  the  other  hand  the  constitution  of  another 
state  having  an  income  tax  law  (Wisconsin)  expressly  makes  a  dis- 
tinction between  "property"  and  "income"  and  authorizes  the  taxa- 
tion of  both.  And  the  Supreme  Court  of  that  state,  in  sustaining 
the  income  tax,  has  remarked :  "It  is  claimed  with  much  earnest- 
ness and  ability  that  the  act  violates  the  provisions  of  the  four- 
teenth amendment  to  the  federal  Constitution.  One  of  the  con- 
tentions under  this  head  is  that  the  progressive  features  of  the  act 
are  discriminatory,  if  not  absolutely  confiscatory.  Another  conten- 
tion is  that  the  act  provides  for  double  taxation,  and  for  both  rea- 
sons it  is  claimed  that  it  denies  to  citizens  the  equal  protection  of 
the  laws.  It  is  said  in  support  of  this  contention  that  the  United 
States  Supreme  Court  in  the  Pollock  case^^  has  held  that  taxation 
of  income  derived  from  land  is  in  fact  taxation  of  the  land  itself, 
hence  that  the  act  provides  for  double  taxation,  first  of  the  land  in 
specie,  and  next  of  the  income  therefrom.    It  seems  that  this  claim 

*7  Alderman  v.  Wells,  85  S.  C.  507,  67  S.  E.  781,  27  L.  R.  A.  (N.  S.)  8G4,  21 
Ann.  Cas.  193. 

48Comstock  V.  Grand  Rapids,  54  Mich.  641,  20  N.  W.  623;  Woodruff  v. 
Oswego  Starch  Factory,  177  N.  Y.  23,  22  N.  B.  994 ;  Ghisholm  v.  Shields,  21 
Ohio  Cir.  Ct,  R.  231;  Memphis  v.  Ensley,  6  Baxt.  (Tenn.)  553,  32  Am.  Rep. 
532. 

*»  See  City  of  New  Orleans  v.  Fassman,  14  La.  Ann.  805;  Kennard  v. 
Manchester,  68  N.  H.  61,  36  Atl.  553. 

5  0  Const.  N.  C,  art.  5,  §  3. 

51  Pollock  T.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  429,  15  Sup.  Ct.  673, 
39  L.  Ed.  759. 
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may  be  very  easily  met.  The  question  in  the  Pollock  case  was 
whether  the  taxation  of  rentals  of  land  was  direct  taxation  within 
the  meaning  of  that  term  as  used  in  the  Constitution  of  the  United 
States,  and  it  was  held  to  be  the  same,  in  substance,  as  a  tax  on  the 
land  itself,  and  hence  a  direct  tax.  This  may  be  admitted  for  the 
purposes  of  the  case,  but  it  does  not  appear  to  in  any  way  decide 
the  question  here  at  issue,  or  even  to  be  very  persuasive.  The 
question  there  was  of  the  power  of  Congress,  under  that  clause  of 
the  federal  Constitution  which  forbids  any  direct  federal  tax  ex- 
cept one  levied  in  proportion  to  the  population.  The  question  here 
is  primarily  of  the  power  of  the  legislature  of  Wisconsin,  under  its 
constitution,  to  levy  an  income  tax  in  addition  to  a  real  estate  tax, 
and  secondarily  whether  such  tax  denies  to  anyone  the  equal  pro- 
tection of  the  laws.  The  inapplicability  of  the  rule  in  the  Pollock 
case  to  the  case  here  presented  seems  so  plain  as  to  require  little 
comment.  There  can  be  no  doubt  of  the  proposition  that  income 
taxation  of  a  progressive  character,  in  addition  to  taxation  of  prop- 
erty, is  directly  authorized  by  the  constitution  of  Wisconsin  as 
amended  in  1908.  Words  could  hardly  be  plainer  to  express  that 
idea  than  the  words  used.  From  them  it  clearly  appears  that  taxa- 
tion ©f  property  and  taxation  of  incomes  are  recognized  as  two 
separate  and  distinct  things  in  the  state  constitution.  Both  may 
be  levied,  and  lawfully  levied,  because  the  constitution  says  so* 
However  philosophical  the  argument  may  be  that  taxation  of  rents 
received  from  property  is  in  effect  taxation  of  the  property  itself, 
the  people  of  Wisconsin  have  said  that  'property'  means  one  thing 
and  'income'  means  another;  in  other  words,  that  income  taxation 
is  not  property  taxation,  as  the  words  are  used  in  the  constitution 
of  Wisconsin."  ^^ 

On  the  same  principle,  a  tax  laid  upon  the  receipts  or  income 
arising  from  the  conduct  of  a  particular  business,  such  as  that  of 
a  banker  or  broker,  is  not  invalid  because  the  law  of  the  state  also 
requires  persons  engaging  in  such  business  to  take  out  a  license 
and  pay  a  fee  therefor,  nor  is  the  imposition  of  the  tax  on  the  in- 
come an  unconstitutional  invasion  of  the  right  or  privilege  granted 
by  the  license."^  And  so  a  merchant's  income  from  his  business  is 
taxable  under  the  law,. although  he  is  taxed  also  on  his  stock  in 
trade.^* 

Questions  of  a  somewhat  different  order  may  arise  when  it  is 
considered  that  the  income  tax  laws  of  two  different  states,  or  of 

6  2  state  V.  Frear,  148  Wis.  456,  134  N.  W.  673,  135  N.  W.  164,  L.  R.  A. 
1915B,  5G0,  606,  Ann.  Cas.  1913A,  1147. 

5  3  Drexel  v.  Commonwealth,  46  Pa.  31;    Burch  v.  Savannah,  42  Ga.  506. 
6i  Wilcox  V.  County  Com'rs  of  Middlesex,  103  Mass.  544. 
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a  state  and  the  United  States,  may  bear  upon  the  same  person  in 
respect  to  the  same  income.  But  it  seems  that  no  constitutional 
objection  can  be  based  on  the  fact  that  two  or  more  independent 
sovereignties  subject  the  same  property  (subject  to  the  jurisdiction 
of  both  or  all)  to  taxation  for  their  own  separate  purposes. ^°  Thus, 
it  is  held  that  a  state  is  none  the  less  entitled  to  tax  the  transfer  of 
an  estate  by  will  or  inheritance  because  some  part  of  the  property 
may  be  in  another  state  and  be  taxable  thereunder  the  same  kind 
of  a  statute,  or  because  the  estate  has  already  paid  an  inheritance 
tax  to  the  United  States. ^°  So,  the  tax  imposed  by  the  federal  in- 
come tax  law  of  1864,  upon  all  dividends  declared  to  stockholders 
"as  part  of  the  earnings,  income,  or  gain  of  any  bank,"  was  held  to 
be  assessable  against  the  bank  for  the  whole  amount  of  dividends 
so  declared,  notwithstanding  the  fact  that  it  had  paid  a  sum  to  the 
state  of  New  York,  under  a  statute  of  that  state  imposing  a  tax 
against  the  stockholders  upon  the  value  of  their  shares,  and  re- 
quiring the  bank  to  retain  the  amount  thereof  from  the  dividends 
due  them,  until  it  was  made  to  appear  that  their  tax  was  paid.^^ 
And  that  taxation  of  the  same  property  by  different  governments 
is  neither  unlawful  nor  uncommon  may  further  be  shown  by  the 
following  remarks  of  an  English  judge,  made  in  an  income  tax 
case :  "There  could  be  double  taxation  if  the  legislature  distinctly 
enacted  it,  but  upon  general  words  of  taxation,  and  when  you  have 
to  interpret  a  taxing  act,  you  cannot  so  interpret  it  as  to  tax  the 
subject  twice  over  to  the  same  tax.  But  it  all  depends  upon  its 
being  the  same  tax,  and  as  the  Attorney  General  has  said,  there  is 
nothing  to  prevent  either  one  legislature,  or  two  legislatures  if 
they  have  jurisdiction  over  the  subject-matter,  imposing  different 
taxes  upon  the  same  subject-matter.  Double  taxation  in  one  sense 
is  common  enough  in  the  case  of  these  companies  which  have  their 
head  establishments  in  one  country  and  their  business  in  another, 
although  no  doubt  there  is  always  a  sort  of  grievance  felt  in  refer- 
ence to  it."^* 

§  20.     Same;   Additional  Taxation  of  Same  Income 

In  view  of  the  fact  that  the  War  Revenue  Act  of  1917  (Act  Cong. 
October  3,  1917,  §§  1-5)  lays  an  additional  tax  upon  the  same  in- 

5  5  Both  the  federal  and  state  governments  have  power  to  lay  taxes  on  the 
same  subjects  or  property ;  their  powers  of  taxation  are  in  this  respect 
concurrent.    Lane  County  v.  Oregon,  7  Wall.  71,  77,  19  L/.  Ed.  101. 

5  6  Appeal  of  Hopkins,  77  Conn.  644,  60  Atl.  657;  Matter  of  Daly,  100  App. 
Div.  373,  91  N.  Y.  Supp.  858. 

57  Central  Nat.  Bank  v.  United  States,  137  U.  S.  355,  11  Sup.  Ct.  126,  34 
L.  Ed.  703, 

6  8  Stevens  v.  EHirban-Roodepoort  Gold  Min.  Co.,  5  Tax  Cas.  402. 
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comes  which  are  already. and  concurrently  taxed  under  the  income 
tax  act  of  1916,  a  question  may  be  raised  as  to  constitutional  au- 
thority of  Congress  to  impose  this  form  of  double  taxation.  No  de- 
cisions on  this  point  have  been  made.  But  the  Supreme  Court 
has  ruled  that  it  was  within  the  power  of  Congress  to  impose,  by 
the  War  Revenue  Act  of  1898,  an  additional  excise  upon  manu- 
factured tobacco,  upon  which  the  excise  theretofore  imposed  by 
law  had  been  paid,  even  though  the  tobacco  had  passed  from  the 
hands  of  the  manufacturer,  where  it  had  not  reached  the  consumer, 
and  was,  at  the  time  of  the  passage  of  the  act,  held  and  intended 
for  sale.^* 

§  21.     Validity  of  Graduated  or  Progressive  Tax 

The  validity  of  statutes  authorizing  the  graduation  or  progres- 
sive increase  of  the  income  tax  has  been  sustained  in  various  states, 
as  against  objections  drawn  from  different  features  of  the  state 
constitutions,  and  also  as  against  the  claim  that  such  a  feature  de- 
nied the  equal  protection  of  the  laws.^°  The  only  contrary  decision 
was  rendered  in  Hawaii,  where  the  court  decided  against  the  con- 
stitutional validity  of  a  graded  income  tax  (enacted  in  1896,  and 
much  resembling  the  federal  income  tax  law  of  1894)  on  the  ground 
of  its  being  in  conflict  with  a  provision  of  the  constitution  that 
each  citizen  "shall  be  obliged  to  contribute  his  proportion  or  share" 
of  the  expenses  of  government.  The  law  in  question  exempted  all 
incomes  below  $2,000,  allowed  an  exemption  of  $2,000  on  all  in- 
comes below  $4,000,  and  taxed  all  incomes  above  $4,000  without 
exemption.  It  was  held  that  this  was  not  proportional  taxation, 
but  unjust  discrimination.^^ 

The  corresponding  provision  in  the  federal  acts  of  1913  and  1916 
has  been  sustained  by  the  Supreme  Court.  The  progressive  rate 
feature,  it  was  said,  could  not  be  held  to  make  the  statute  wanting 
in  due  process  of  law,  unless  it  caused  the  tax  to  transcend  all 
proper  conceptions  of  taxation,  and  to  amount  to  a  mere  arbitrary 
abuse  of  power,  which,  in  the  opinion  of  the  court,  was  certainly 
not  the  case.''^ 

oaPatton  v,  Brady,  184  U.  S.  608.  22  Sup.  Ct.  493,  46  L.  Ed.  713. 

«o  Alderman  v.  Wells,  85  S.  C,  507,  67  S.  E.  781,  27  L.  R.  A.  (N.  S.)  864, 
21  Ann.  Cas.  193;  State  v.  Frear,  148  Wis.  456,  134  N.  W.  673,  135  N.  W. 
164,  L.  E.  A.  1915B,  569,  606,  Ann.  Cas.  1913A,  1147. 

61  Campbell  v.  Shaw,  11  Hawaii,  112. 

fi2  Brushaber  v.  Union  Pac.  R.  Co.,  240  U.  S.  1,  36  Sup.  Ct.  236,  60  L.  Ed. 
493,  L.  R.  A.  1917D,  414,  Ann.  Cas.  1917B,  713 ;  Stanton  v.  Baltic  Min.  Co., 
240  U.  S.  103,  36  Sup.  Ct.  278,  60  L.  Ed.  546.  And  see  Dodge  v.  Osborn,  43 
App.  D.  C.  144,  affirmed   240  U.  S.  118,  36  Sup.  Ct.  275,  60  L.  Ed.  557. 
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§  22.     Retrospective  Operation  of  Statute 

On  general  principles  and  irrespective  of  explicit  constitutional 
limitations,  a  statute  imposing  an  income  tax  may  subject  to  taxa- 
tion the  income  of  the  citizen  for  the  whole  of  the  current  year  in 
which  the  statute  is  passed,  that  is,  not  only  so  much  of  the  income 
as  accrued  from  the  date  of  the  enactment  of  the  law  to  the  end 
of  the  year,  but  also  that  portion  which  accrued  or  was  earned  from 
the  beginning  of  the  year  to  the  date  of  the  law.  For  the  year's 
income  is  treated  and  considered  as  one  entire  thing,  not  as  made  up 
of  several  portions  or  items.  And  hence,  although  the  statute 
might  be  called  retrospective  in  its  operation  upon  a  part  of  the 
first  year's  income,  it  is  not  retrospective  in  such  a  sense  as  to  ren- 
der it  unconstitutional. °^ 

But  special  considerations  affect  the  validity  of  the  federal  in- 
come tax  law  in  this  particular.  Until  the  adoption  and  promulga- 
tion of  the  Sixteenth  Amendment,  Congress  had  no  rightful  power 
to  tax  incomes  unless  on  condition  that  the  tax  should  be  apportion- 
ed among  the  several  states.  Hence  if  the  act  of  1913  had  attempt- 
ed to  tax  the  whole  of  the  citizen's  income  for  that  year,  it  would 
have  included  some  gains  and  profits  which,  at  the  time  they  were 
acquired,  and  when  alone  they  could  be  described  as  "income," 
were  not  subject  to  the  taxing  power  of  Congress,  except  on  the 
condition  mentioned..  Hence  it  was  provided  that  "for  the  year  end- 
ing December  31st,  1913,  said  tax  shall  be  computed  on  the  net 
income  accruing  from  March  1st  to  December  31st,  1913,  both  dates 
inclusive,  after  deducting  five-sixths  only  of  the  specific  exemp- 
tions and  deductions  herein  provided  for."  And  although  the  stat- 
ute was  enacted  in  October  of  1913,  and  was  thus  made  to  apply 
to  income  accruing  as  far  back  as  March  1st,  it  was  held  that  the 
fact  that  it  was  retroactive  to  this  extent  did  not  impair  its  con- 
stitutional validity.^*  And  in  a  case  where  the  fiscal  year  for  a 
firm  of  which  the  plaintiff  was  a  member  began  before  the  income 
tax  law  of  1913  went  into  effect,  but  there  was  no  showing  that 

6  3  state  V.  Bell,  61  N.  C.  76;  State  v.  Frear,  148  Wis.  456,  134  N.  W,  673, 
135  N.  W.  164,  L.  R.  A.  1915B,  569,  606,  Ann.  Cas.  1913A,  1147;  Drexel  v. 
Commonwealth,  46  Pa.  31 ;  Stockdale  v.  Insurance  Companies,  20  Wall.  323, 
22  L.  Ed.  348;  Scliuylkill  Nav.  Co.  v.  Elliott,  21  Int.  Rev.  Rec.  342,  Fed. 
Cas.  No.  12,497.  And  see  Billings  v.  U.  S.,  232  U.  S.  261,  34  Sup.  Ct.  421,  58 
L.  Ed.  596;  Locke  v.  New  Orleans,  4  Wall.  172,  18  L.  Ed.  334;  People  v. 
Spring  Valley  Hydraulic  Gold  Co.,  92  N.  Y.  383.  But  compare  Merchants' 
Ins.  Co.  V.  McCartney,  1  Low.  447,  Fed.  Cas.  No.  9,443. 

6 1  Brushaber  v.  Union  Pac.  R.  Co.,  240  U.  S.  1,  36  Sup.  Ct.  236,  60  L.  Ed. 
493,  L.  R.  A.  1917D,  414,  Ann.  Cas.  1917B,  713 ;  Tyee  Realty  Co.  v.  Anderson, 
240  U.  S.  115,  36  Sup.  Ct.  281,  60  L.  Ed.  554;  Lynch  v.  Hornby,  247  U.  S.  339, 
38  Sup.  Ct.  543,  62  K  Ed.  1149;  Southern  Pac.  Co.  v.  Ix)we,  247  U.  S.  330, 
38  Sup.  Ct.  540,  62  L.  Ed.  1142 ;    Edwards  v.  Keith  (D.  C.)  224  Fed.  585. 
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during  that  part  of  the  year  before  the  law  went  into  effect  any 
profits  had  been  earned,  it  was  held  that,  without  such  a  showing, 
the  plaintiff  could  not  object  that  income  taxes  were  assessed  on 
the  entire  profits  earned,  on  the  ground  that  part  of  the  taxes  were 
based  on  income  earned  before  the  statute  became  operative.^^ 

§  23.     Objections  to  Mode  of  Enactment  of  Statute 

In  regard  to  the  federal  corporation  tax  law  of  1909,  it  appeared 
that  the  bill,  introduced  in  and  passed  by  the  House  of  Repre- 
sentatives, was  a  general  bill  for  the  collection  of  revenue,  includ- 
ing, as  one  of  its  features,  a  plan  of  inheritance  taxation,  and  that 
this  part  was  stricken  out  by  the  Senate  and  the  corporation  tax 
substituted.  And  it  was  argued  that  this  rendered  the  act  invalid, 
since  the  Constitution  provides  that  all  bills  for  the  raising  of  rev- 
enue shall  originate  in  the  House  of  Representatives.  But  the 
court  held  otherwise,  in  view  of  the  further  provision  of  the  Con- 
stitution that  the  Senate  may  propose  or  concur  with  amendments 
to  revenue  bills  as  well  as  other  bills. ^^  This  decision  would  be 
equally  applicable  to  any  amendments  or  substitutions  in  an  in- 
come tax  law  which  the  Senate  might  originate,  if  they  were  ac- 
cepted by  the  House,  or  the  bill,  in  its  final  form,  duly  passed  by 
both  houses. 

§  24.     Objections  to  Administrative  Provisions  of  Act 

Statutes  providing  for  the  taxation  of  incomes  have  often  been 
subjected  to  severe  criticism  on  the  ground  that  they  confide  too 
much  authority  and  discretion  to  executive  and  administrative 
officers,  in  regard  to  the  settlement  of  matters  of  detail,  to  the  con- 
struction of  the  machinery  necessary  for  the  operation  of  the  law, 
and  to  the  making  of  rules  and  regulations  for  its  enforcement.  But 
it  may  now  be  regarded  as  a  settled  principle  of  constitutional  law 
that,  although  a  legislative  body  cannot  delegate  its  power  to  make 
laws,  yet,  having  enacted  statutes,  it  may  invest  executive  officers 
or  boards  or  commissions  created  for  the  purpose  with  authority 
to  make  rules  and  regulations  for  the  practical  administration  of 
such  statutes  in  matters  of  detail  and  to  enforce  the  same,  and  also 
to  determine  the  existence  of  the  facts  or  conditions  on  which  the 
application  of  the  law  depends.  And  "there  is  a  marked  and  in- 
creasing tendency  to  leave  more  and  more  of  what  may  be  called 
the  detail  of  legislation  to  such  officers  and  commissions,  the  leg- 
islature settling  the  general  policy  and  outline  of  the  laws  on  a 
given  subject,  and  confiding  to  administrative  agencies  the  work 

6  5  Cohen  v.  Lowe  (D.  C.)  234  Fed.  474. 

6  6  Flint  V.  Stone  Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed.  3S9, 
Ann.  Cas.  1912B,  1312. 
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of  erecting  the  machinery  necessary  for  their  practical  operation 
and  their  application  in  particular  cases."  *^  For  this  reason  it 
is  held  that  no  valid  objection  to  the  federal  income  tax  law  can  be 
based  upon  the  authority  which  it  intrusts  to  the  Commissioner  of 
Internal  Revenue,  with  respect  to  prescribing  forms  and  making 
rules  and  regulations  on  various  matters  of  administration,  more 
especially  as  it  does  not  go  nearly  so  far  in  this  regard  as  some  of 
the  earlier  acts  of  Congress  on  the  same  subject,  which  were  never 
successfully  challenged  on  this  ground.®®  And  there  is  no  want  of 
due  process  of  law  in  those  provisions  of  the  act,  and  of  the  Re- 
vised Statutes,  which  make  an  appeal  to  the  Commissioner  of  In- 
ternal Revenue,  after  payment  of  the  tax,  and  his  refusal  to  refund 
it,  prerequisites  to  the  maintenance  of  a  suit  to  recover  the  tax 
on  the  ground  of  its  having  been  erroneously  or  illegally  assessed 
and  collected.®^ 

Objection  is  also  made  to  those  provisions  commonly  found  in 
income  tax  laws  which  require  the  citizen  to  disclose  the  sources 
and  amount  of  his  income  in  sworn  returns,  which,  under  certain 
conditions,  are  open  to  the  inspection  of  the  public,  or  which  re- 
quire him  to  open  his  books  and  papers  to  the  examination  of  the 
revenue  officers  or  submit  to  interrogation  concerning  his  business 
affairs.     Such  provisions,  it  is  argued,  amount  to  authorizing  "un- 

67Black,  Const.  Law  (3d  edn.)  pp.  96,  97,  and  cases  there  cited.  See,  par- 
ticularly, Union  Bridge  Co.  v.  United  States,  204  U.  S.  BQ4.  27  Sup.  Ct.  367, 
51  L.  Ed.  523 ;  Field  v.  Clark,  143  U.  S.  649,  12  Sup.  Ct.  495.  36  L.  Ed.  294 ; 
Coopersville  Co-operative  Creamery  Co.  v.  Lemon,  163  Fed.  145,  89  C.  C.  A. 
595 ;   In  re  Huttman  (D,  C.)  70  Fed.  699. 

6  8  Brushaber  v.  Union  Pac.  R.  Co.,  240  U.  S.  1,  36  Sup.  Ct.  236,  60  L.  Ed. 
493,  L.  R.  A.  1917D,  414,  Ann.  Cas.  1917B,  713. 

6  9  Dodge  V.  Osborn,  240  U.  S.  118,  36  Sup.  Ct.  275,  60  L.  Ed.  557.  The 
methods  of  collection  at  the  source,  prescribed  by  the  income  tax  provisions 
of  the  act  of  October  3,  1913  (38  Stat,  at  L.  166,  chap.  16),  are  not  wanting  in 
due  process  of  law  because  of  the  cost  to  which  corporations  are  subjected 
by  the  duty  of  collection  cast  upon  them,  nor  because  of  the  resulting  dis- 
crimination between  corjporations  indebted  upon  coupon  and  registered  bonds 
and  those  not  so  indebted,  nor  because  of  the  discrimination  against  cor- 
porations which  have  assumed  the  payment  of  taxes  on  their  bonds  which 
results  from  the  fact  that  some  or  all  of  their  bondholders  may  be  exempt 
from  the  income  tax,  nor  because  of  the  discrimination  against  owners  of 
corporate  bonds  in  favor  of  individuals  none  of  whose  income  is  derived  from 
such  property,  nor  because  the  law  does  not  release  corporate  bondholders 
from  the  payment  of  a  tax  on  their  bonds,  even  after  such  taxes  have  been 
deducted  by  the  corporation,  if,  after  the  deduction,  the  corporation  should 
fail,  nor  because  the  payment  of  the  tax  by  the  corporation  does  not  relieve 
tlie  owners  of  bonds,  the  taxes  on  which  have  been  assumed  by  the  corpora- 
tion, from  their  duty  to  include  the  income  from  such  bonds  in  making  a 
return  of  all  income.  Brushaber  v.  Union  Pac.  R.  Co.,  240  U.  S.  1,  36  Sup. 
Ct.  236,  60  L.  Ed.  493,  L.  R.  A.  1917D,  414,  Ann.  Cas.  191TB,  713. 
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reasonable  searches  and  seizures,"  and  moreover,  in  view  of  the 
possible  use  of  information  thus  obtained,  they  may  compel  the 
individual  to  furnish  evidence  against  himself  in  a  criminal  pro- 
ceeding. But  no  decision  sustaining  such  objections  as  these  has 
been  found.  On  the  contrary  the  courts  hold  that  such  provisions 
cannot  be  brought  within  the  reasonable  intendment  of  the  consti- 
tutional guaranties  referred  to,  that  similar  provisions  are  already 
very  common  in  the  tax  laws  of  various  states  and  have  always 
been  acquiesced  in,  or  at  least,  not  successfully  attacked,  and  that, 
as  to  the  matter  of  self-crimination,  even  if  such  a  result  could  fol- 
low from  the  enforcement  of  any  provision  of  an  income  tax  law, 
it  would  be  no  ground  for  adjudging  the  whole  statute  unconsti- 
tutional, but  only  a  matter  to  be  pleaded  by  the  individual  in  his 
own  behalf  when  a  criminal  proceeding  shall  actually  be  brought 
against  him  and  an  attempt  actually  made  to  use  against  him  evi- 
dence thus  extorted.'^" 

§  25.     Apportionment  of  Federal  Income  Tax 

The  United  States  income  tax  law  of  1894  was  adjudged  uncon- 
stitutional on  the  ground  that  it  was  a  "direct"  tax  within  the  mean- 
ing of  the  Constitution  of  the  United  States  and  yet  was  not  "ap- 
portioned among  the  several  states"  as  that  instrument  requires.''^ 
The  corporation  tax  law  of  1909  was  also  not  apportioned  among  the 
states,  but  its  validity  was  sustained  by  the  Supreme  Court,  on  the 
ground  that  it  was  not  a  direct  tax  upon  the  income  of  corpora- 
tions, but  an  excise  tax  upon  the  conducting  or  carrying  on  of 
business  in  a  corporate  capacity,  and  that  there  is  nothing  in  the 
Constitution  requiring  excise  taxes  to  be  apportioned  according  to 
population.''^  So  far  as  regards  the  present  income  tax  law,  and 
any  future  law  of  the  same  character,  the  necessity  of  apportion- 

70  Flint  V.  Stone  Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed.  389, 
Ann.  Cas.  1912B,  1312 ;  Peacock  v.  Pratt,  121  Fed.  772,  58  O.  C.  A.  48 ;  Co-op- 
erative Building  &  Loan  Ass'n  v.  State,  156  Ind.  463,  60  N.  E.  146.  And  see 
Interstate  Commerce  Commission  v.  Brimson,  154  U.  S.  447,  155  U.  S.  3,  14 
Sup.  Ct.  1125,  15  Sup.  Ct.  19,  38  L.  Ed.  1047,  39  L.  Ed.  49 ;  In  re  Phillips,  10 
Int.  Rev.  Rec.  107,  Fed.  Cas.  No.  11,097;  Perry  v.  Newsome,  10  Int.  Rev. 
Rec.  20,  Fed.  Cas.  No.  11,009;  In  re  Lippman,  3  Ben.  95,  Fed.  Cas.  No.  8.- 
382 ;  In  re  Strouse,  1  Sawy.  605,  Fed.  Cas.  No.  13,548 ;  Matter  of  Meador,  1 
Abb.  U.  S.  317,  Fed.  Cas.  No.  9,375.  But  compare  Boyd  v.  United  States,  116 
U.  S.  616,  6  Sup.  Ct.  524,  29  L.  Ed.  746 ;  In  re  Pacific  Railway  Commission, 
32  Fed.  241 ;  People  v.  Reardon,  197  N.  Y.  236,  90  N.  E.  829,  27  L.  R.  A.  (N. 
S.)  141.  134  Am.  St.  Rep.  871 ;    Robson  v.  Doyle,  191  111.  566,  61  N.  E.  435. 

71  Pollock  v.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  429,  15  Sup.  Ct.  673, 
39  L.  Ed.  759 ;    s.  c,  158  U.  S.  601,  15  Sup.  Ct.  912,  39  L.  Ed.  1108. 

72  Flint  V.  Stone  Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed.  389, 
Ann.  Cas.  1912B,  1312 ;  Anderson  v.  Morris  &  E.  R.  Co.,  216  Fed.  83,  132  C. 
C.  A.  327. 
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ment  is  dispepsed  with  by  the  Sixteenth  Amendment  to  the  Con- 
stitution, which  provides  that  "the  Congress  shall  have  power  to 
lay  and  collect  taxes  on  incomes,  from  whatever  source  derived, 
without  apportionment  among  the  several  states,  and  without  re- 
gard to  any  census  or  enumeration." 

§  26.    Constitutional  Objections  to  Penalties  Imposed 

Where  the  penalties  imposed  by  any  statute,  to  be  visited  upon 
those  who  may  violate  its  provisions,  are  of  such  severity  as  to  ter- 
rorize those  coming  within  the  terms  of  the  law,  and  to  deter  them 
from  bringing  actions  in  the  courts  to  test  its  validity,  it  is  held  to 
be  unconstitutional,  at  least  in  this  respect,  both  as  depriving  such 
persons  of  their  property  without  due  process  of  law  and  as  de- 
nying them  the  equal  protection  of  the  laws.  "It  is  unlawful  to 
prevent  or  penalize  the  resistance  of  persons  or  corporations  to 
laws  which  they  may  deem  injurious  or  oppressive,  by  visiting 
them,  on  their  attempt  to  do  so,  with  such  excessive  and  ruinous 
penalties  or  such  a  multiplicity  of  prosecutions  or  such  danger  of 
heavy  fines  and  imprisonment  as  to  intimidate  them  and  prevent 
them  from  seeking  relief  in  the  courts ;  this  amounts  to  denying 
the  equal  protection  of  the  laws."  ^^  It  may  be  gravely  doubted 
whether  these  considerations  are  not  applicable  to  the  federal  in- 
come tax  law  of  1916,  since  (to  take  a  single  illustration)  a  corpo- 
ration which  simply  fails  to  make  its  return  under  that  statute  in 
due  season  is  liable  to  a  fine  of  as  much  as  ten  thousand  dollars  and 
also  to  have  its  assessment  increased  by  fifty  per  cent.  In  so  far, 
however,  as  the  matter  has  yet  been  adjudicated,  the  statute  has 
been  upheld.  In  a  case  in  the  United  States  District  Court  for  the 
Southern  District  of  New  York,^*  the  constitutionality  of  the  cor- 
poration excise  tax  law  of  1909  was  assailed  on  the  ground  that  the 
penalty  provided  for  failure  to  make  a  return  v(from  $1,000  to 
$10,000)  was  so  excessive  as  practically  to  prohibit  any  contest  in 
the  courts.  But  the  court  ruled  otherwise.  Hand,  J.,  said :  "As  to 
the  constitutionality  of  the  act  the  only  suggestion  is  that  it  makes 
reasonable  contest  impossible  because  of  the  penalties  imposed  for 
disobedience.     Cases  like  Ex  parte  Young,  209  U.  S.  123,  28  Sup. 

78  Black,  Const.  Law  (3d  edn.)  p.  545 ;  Ex  parte  Young,  209  U.  S.  123,  28 
Sup.  Ct.  441,  52  L.  Ed.  714,  13  L.  R.  A.  (N.  S.)  932,  14  Ann.  Cas.  764 ;  Mer- 
cantile Trust  Co.  V.  Texas  &  P.  Ry.  Co.  (O.  C.)  216  Fed.  225;  Central  of 
Georgia  R.  Co.  v.  Railroad  Commission  of  Alabama  (C.  C.)  161  Fed.  925 ; 
Consolidated  Gas  Co.  v.  New  York  (C.  C.)  157  Fed.  849 ;  Ex  parte  Wood  (C.  C.) 
155  Fed.  190;  Bennett  v.  Vallier,  136  Wis.  193,  116  N.  W.  8S5,  17  L.  R.  A. 
(N.  S.)  486,  128  Am.  St.  Rep.  1061. 

74  United  States  v.  Surprise  Five,  Ten,  and  Nineteen  Cent  Store  (June, 
1913),  Treasury  Decisions  No.  1864. 
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Ct.  441  [52  L.  Ed.  714,  13  L.  R.  A.  (N.  S.)  932,  14  Ann.  Cas.  764], 
must  not  be  pressed  too  far.  In  that  case  the  penalties  were  not 
less  than  $5,000  for  every  passenger  carried  at  more  than  two  cents 
a  mile.  By  the  time  the  cause  could  be  finally  determined,  the  ag- 
gregate of  fines  would  have  destroyed  the  carrier.  The  court 
thought  that  the  measures  actually  operated — and  perhaps  were  de- 
signed— to  prevent  any  contest.  The  penalties  here  are  not  dis- 
proportionate to  an  enforcement  of  the  act,  and  the  minimum  not 
unreasonable  for  an  honest  contest  if  it  involves  substantial  inter- 
ests." But  it  cannot  be  conceded  that  this  single  decision  is  suffi- 
cient to  set  the  question  at  rest. 

Bl.Fed.Tax(4th  Ed.)— 3  (33) 
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§27.     Rule  of  Strict  Construction 

It  is  a  rule  sanctioned  by  many  authorities,  and  particularly  with 
reference  to  the  revenue  laws  of  the  United  States,  that  a  statute 
imposing  taxes  is  to  be  construed  strictly  against  the  government 
and  in  favor  of  the  taxpayer,  and  that  no  person  and  no  property 
is  to  be  included  within  its  scope  unless  explicitly  placed  there  by 
the  clear  language  of  the  statute,  and  no  heavier  burdens  irriposed 
than  the  plain  meaning  of  its  terms  will  warrant.^  "It  is  a  general 
rule,  in  the  interpretation  of  all  statutes  levying  taxes  or  duties 
upon  subjects  or  citizens,  not  to  extend  their  provisions  by  impli- 
cation beyond  the  clear  import  of  the  language  used,  or  to  enlarge 
their  operation  so  as  to  embrace  matters  not  specifically  pointed 
out,  although  standing  upon  a  close  analogy.  In  every  case,  there- 
fore, of  doubt,  such  statutes  are  construed  most  strongly  against 
the  government  and  in  favor  of  the  subjects  or  citizens,  because 
burdens  are  not  to  be  imposed,  nor  presumed  to  be  imposed,  be- 
yond what  the  statute  expressly  and  clearly  imports."  ^  "If  the 
consideration  thus  given  to  the  case  still  leaves  the  matter  in  doubt, 
there  should  be  applied  the  well-settled  rule  that  the  citizen  is  ex- 
empt from  taxation,  unless  the  same  is  imposed  by  clear  and  un- 

1  Gould  V.  Gould.  245  U.  S.  151,  38  Sup.  Ct.  53,  62  L.  Ed.  211 ;  American 
Net  &  Twine  Co.  v.  Woi-thington,  141  U.  S.  468,  12  Sup.  Ct.  55,  35  L.  Ed. 
821:  Benziger  v.  U.  S.,  192  U.  S.  38,  24  Sup.  Ct.  189,  48  L.  Ed.  331;  Spreek- 
els  Sugar  Co.  v.  McClain,  192  U.  S.  397,  24  Sup.  Ct.  376,  48  L.  Ed.  496; 
Eidnian  v.  Martinez,  184  U.  S.  578.  22  Sup.  Ct.  515,  46  L.  Ed.  697;  Park- 
view Building  &  Loan  Ass'n  v.  Herold  (D.  C.)  203  Fed.  876;  Mutual  Benefit 
Life  Ins.  Co.  v.  Herold  (D.  C.)  198  Fed.  199;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Meyer  (D.  C.)  204  Fed.  140;  U.  S.  v.  Wigglesworth,  2  Story,  369,  Fed. 
Cas.  No.  16,690 ;  Rice  v.  U.  S.,  53  Fed.  910,  4  C.  C.  A.  104 ;  U.  S.  v.  Watts,  1 
Bond,  580,  Fed.  Cas.  No.  16,653 ;  Powers  v.  Barney,  5  Blatchf.  202,  Fed.  Cas. 
No.  11,361;  Vicksburg  &  M.  R.  Co.  v.  State,  62  Miss.  105  ;y  Matter  of  Will  of 
Vassar,  127  N.  Y.  1,  12,  27  N.  E.  394;  Anderson  v.  Morris  &  E.  R.  Co.,  216 
Fed.  83,  132  C.  C.  A.  327 ;  Forty-Two  Broadway  Co.  v.  Anderson  (D.  C.)  209 
Fed.  991 ;  Lott  v.  Ross,  38  Ala.  156 ;  Gill  v.  Bartlett,  224  Fed.  927,  140  C.  C, 
A.  405. 

2  U.  S.  V.  Wigglesworth,  2  Story,  369,  Fed.  Cas.  No.  16,690.  And  see  Jones 
V.  U.  S.,  49  Ct.  CI.  408. 
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equivocal  language,  and  that,  if  there  is  a  fair  doubt  as  to  the  con- 
struction of  an  act  imposing  taxation,  the  doubt  should  be  resolved 
in  favor  of  those  upon  whom  the  tax  is  sought  to  be  laid."  ^ 

Applying  these  principles  to  the  specific  case  of  income  taxa- 
tion, the  rule  may  be  deduced  that  only  those  persons  and  corpo- 
rations are  subject  to  the  payment  of  the  income  tax  who  are  spe- 
cially described  in  the  statute  authorizing  it  or  clearly  withirt  the 
meaning  of  the  general  terms  which  it  employs,  and  that  if  any 
substantial  and  reasonable  doubt  arises  as  to  whether  any  partic- 
ular fund  or  kind  or  class  of  gain  or  acquisition  constitutes  taxable 
"income"  within  the  meaning  of  the  law,  it  is  to  be  resolved  in 
favor  of  the  taxpayer  and  not  in  favor  of  the  government.  And  so 
the  authorities  hold.^  Thus,  in  regard  to  the  federal  corporation 
tax  law  of  1909,  it  was  said  that  this  statute,  "levying  as  it  does  a 
tax  upon  the  citizen,  must  be  strictly  construed ;  it  cannot  be  en- 
larged by  construction  to  cover  matters  not  clearly  within  its  im- 
port. The  question  is  not  what  Congress  might  have  done  or 
should  have  done,  but  what  it  actually  did  do.  When  this  is  ascer- 
tained, the  duty  of  the  court  is  accomplished."  °  Still,  where  the 
meaning  of  a  legislative  enactment  is  plain,  there  is  no  room  for 
construction,  and  it  cannot  be  narrowed  by  a  process  of  interpreta- 
tion. And  the  rule  that  internal  revenue  laws  should  be  strictly 
construed  is  after  all  but  a  rule  of  construction,  which  must  yield 
when  the  intent  of  the  statute  is  manifest." 

§  28.     Retrospective  Operation  Not  Favored 

It  is  also  a  rule  in  the  construction  of  statutes,  well  established 
upon  the  authorities,  that  words  in  a  statute  ought  not  to  be  given 
a  retrospective  operation,  unless  they  are  so  clear,  strong,  and  im- 
perative in  that  direction  that  no  other  meaning  can  be  assigned  to 
them,  or  unless  the  evident  intention  of  the  legislature  cannot  oth- 
erwise be  satisfied;  and  this  rule  has  been  specifically  applied  in 
the  interpretation  of  income  tax  laws.'^ 

§  29.     Statutes  in  Pari  Materia 

It  is  a  fundamental  rule  in  the  interpretation  of  statutes  that  acts 
in  pari  materia  are  to  be  read  and  construed  together.  And  it  has 
been  said  that  this  rule  is  specially  applicable  in  the  case  of  revenue 
laws,  which,  though  made  up  of  independent  enactments,  are  re- 

3  Parkview  Building  &  Loan  Ass'n  v.  Herold  (D.  C.)  203  Fed.  876. 

4  Forman  v.  Board  of  Assessors,  35  La.  Ann.  825 ;  Lining  v.  Charleston, 
1  McCord  (S.  C.)  345 ;   Robson  v.  Regina,  4  Terr.  Law  Rep.  (Canada)  80. 

6  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  198  Fed.  774,  117  C. 
C.  A.  556. 

8  In  re  Hawley  (D.  C.)  220  Fed.  372. 

7  Lynch  v.  Turrish,  236  Fed.  653,  149  C.  C.  A.  649. 
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garded  as  one  system,  in  which  the  construction  of  any  separate  act 
may  be  aided  by  the  examination  of  other  provisions  which  com- 
pose the  system.^  And  it  is  not  necessary  to  the  application  of  this 
rule  that  the  earlier  act  should  still  continue  in  force.  Although  it 
may  have  expired  by  its  own  limitation,  or  although  it  may  have 
been  expressly  or  impliedly  repealed,  still  it  is  to  be  considered 
and  read  as  explanatory  of  the  later  enactment.®  It  has  been  held, 
however,  in  one  case,  that  where  a  personal  tax  law  imposes  a  tax 
on  a  certain  occupation,  without  defining  it,  it  is  doubtful  whether 
the  court,  in  construing  it,  can  look  to  old  and  repealed  tax  laws, 
which  define  such  occupation,  to  ascertain  the  legislative  meaning.^" 
It  has  been  held  that  all  the  successive  acts  of  Congress,  from  1861 
to  1867,  imposing  income  taxes,  are  in  pari  materia,  and  are  to  be 
construed  as  one  continuous  enactment.^^  And  of  course  this  doc- 
trine may  be  expanded  so  as  to  include  the  acts  of  Congress  of 
1894,  1909,  1913,  and  1916.  And  it  follows  that  it  will  be  a  legiti- 
mate mode  of  construing  the  present  income  tax  law,  in  cases  where 
its  language  in  relation  to  a  particular  point  or  subject  is  obscure, 
confusing,  or  unintelligible,  to  compare  it  with  the  corresponding 
provisions  on  the  same  point  in  the  earlier  acts,  which  may  be  more 
clear  and  precise,  and  to  presume  that  Congress  intended  its  words 
to  be  understood  in  the  same  sense  as  before,  unless  there  is  such 
a  distinct  change  of  language  as  to  compel  the  inference  that  a  ' 
change  in  legislation  was  certainly  intended. 

§  30.    Associated  Words  and  Phrases 

It  is  another  ancient  and  fundamental  rule  in  the  construction  of 
statutes  that  the  meaning  of  a  doubtful  word  or  phrase  may  be  as- 
certained by  reference  to  the  meaning  of  other  words  or  phrases 
with  which  it  is  associated,  and  that,  where  several  things  are  re- 
ferred to,  they  are  presumed  to  be  of  the  same  class,  when  con- 
nected by  a  copulative  conjunction,  unless  a  contrary  intent  plainly 
appears.  For  example,  all  the  acts  of  Congress  on  the  subject  of 
income  taxation,  from  1862  to  the  present  time,  have  associated  to- 
gether the  words  "gains,"  "profits,"  and  "income"  as  descriptive 
of  the  subject  taxed,  and  the  same  is  true  of  the  income  tax  laws  of 
some  of  the  states.  These  words  may  be  traced  far  back  in  the  his-  • 
tory  of  English  taxation.  The  original  income  tax  law  of  that 
country,  enacted  in  1799,  imposed  a  tax  on  "income"  by  that  name, 
but  the  acts  of  1842  and  1853  introduced  the  associated  terms  "prof- 

8  U.  S.  V.  Collier,  3  Blatchf.  325,  Fed.  Cas.  No.  14,833. 
8  King  V.  Loxdale,  1  Burr.  445 ;    Southern  Ky.  Co.  v.  McNeill  (C.  C.)  155 
Fed.  756. 

10  Lockwood  V.  District  of  Columbia,  24  App.  D.  C.  569. 

11  U.  S.  V.  Smith,  1  Sawy.  277,  Fed.  Cas.  No.  16,341. 
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its  and  gains,"  whence  they  were  apparently  borrowed  by  Congress 
in  framing  the  act  of  1862,  and  have  since  persisted  in  use.  Ap- 
plying the  rule  above  stated,  we  are  justified  in  asserting  the  fol- 
lowing principles  as  applicable  to  the  interpretation  of  the  phrase 
in  question :  If  it  is  doubtful  whether  or  not  a  particular  fund  or 
acquisition  is  taxable  as  "income,"  under  the  statute,  it  is  not  tax- 
able unless  it  is  income  in  the  nature  of  "gain"  or  "profit."  If  any 
item  is  clearly  included  in  the  description  of  "gains"  yet  it  is  not 
taxable  unless  it  is  a  gain  in  the  nature  of  "income"  or  "profit." 
And  although  the  disputed  item  may  be  certainly  a  "profit,"  in  one 
sense  of  the  word,  yet  it  is  not  taxable  unless  it  be  a  profit  accru- 
ing by  way  of  "gain"  or  "income." 

§  31.     Departmental  Construction 

The  executive  and  administrative  officers  of  the  government  are 
bound  to  give  effect  to  the  laws  which  regulate  their  duties  and  de- 
fine the  sphere  of  their  activities,  and  in  so  doing,  they  must  nec- 
essarily put  their  own  construction  upon  such  acts.  Particularly 
when  a  new  statute  goes  into  effect,  if  it  shall  be  found  to  contain 
obscurities,  ambiguities,  or  words  or  phrases  of  doubtful  meaning, 
the  necessity  of  carrying  it  into  practical  operation  will  compel 
these  officers  to  resolve  doubts  and  put  an  interpretation  upon  the 
statute,  at  least  provisionally.  When  questions  concerning  the 
meaning  or  scope  of  the  law  shall  have  been  submitted  to  the  courts 
and  judicially  decided,  the  officers  of  the  executive  department  will 
of  course  be  bound  to  accept  and  abide  by  those  decisions.  And  the 
officers  of  the  United  States  Treasury  Department  feel  themselves 
obliged  to  accept  and  defer  to  the  opinions  rendered  by  the  Attor- 
ney General,  though  this  may  involve  the  reversal  of  their  own 
previous  rulings.  But  in  advance  of  such  judicial  constructions  or 
official  advice,  the  administrative  officers  must  interpret  the  statutes 
for  themselves  and  to  the  best  of  their  own  abilities. ^^  Hence  it 
may  often  happen,  and  in  connection  with  revenue  laws  no  less 
than  other  classes  of  statutes,  that  the  courts,  when  called  upon  to 
decide  cases  involving  questions  of  construction,  will  have  their  at- 
tention directed  to  a  uniform  practical  construction  put  upon  such 
acts  by  the  executive  officers  for  their  own  guidance,  and  under 
which  official  action  has  been  regulated  and  rights  fixed.  This 
practical  construction  is  in  no  case  binding  on  the  courts.  But  it 
has  come  to  be  a  well-settled  rule  that  great  weight  should  be  giv- 
en to  the  construction  placed  upon  a  statute  whose  meaning  is 
doubtful  by  the  department  charged  with  its  execution,  and  that  if 
such  construction  has  been  made  the  basis  of  constant  and  uniform 

12  u.  S.  V.  Lytle,  5  McLean,  9,  Fed.  Cas.  No.  15,652. 
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practice  on  the  part  of  the  administrative  officers,  especially  for  a 
considerable  period  of  time,  and  has  been  generally  acquiesced  in, 
not  having  been  challenged  by  suit  or  other  legal  proceedings, 
it  ought  not  to  be  departed  from  by  the  courts  unless  there  are  very 
strong  reasons  for  so  doing.^*  But  the  reasons  for  this  rule  do  not 
rest  upon  any  supposed  authority  on  the  part  of  officers  to  interpret 
the  statute,  but  upon  the  practical  considerations  which  should  de- 
ter the  courts  from  upsetting  an  established  rule  or  custom. 
Hence,  if  the  statute  to  be  construed  is  a  recent  one,  so  that  official 
action  cannot  be  seriously  deranged,  nor  private  rights  be  very 
much  affected,  by  a  change  in  its  interpretation,  the  mere  fact  that 
administrative  officers  have  begun  to  read  it  in  a  certain  way  or  to 
base  their  actions  under  it  upon  a  certain  interpretation,  will  have 
very  little  weight  or  influence  with  the  courts.^*  And  it  has  been 
held  that  the  construction  given  to  an  internal  revenue  act  by  the 
Commissioner  of  Internal  Revenue,  though  officially  published,  is 
not  a  construction  of  so  much  weight  or  dignity  that  a  re-enactment 
of  the  statute  subsequent  to  the  construction  is  to  be  regarded  as  a 
legislative  adoption  of  that  construction,  particularly  where  the  re- 
sult would  be  to  raise  a  conflict  between  different  parts  of  the  stat- 
ute or  between  a  proviso  and  the  body  of  the  act.^° 

13  U,  S.  V.  Cerecedo  Hermanos  y  Compania,  209  U.  S.  337,  28  Sup.  Ct. 
632,  52  L.  Ed.  821;  Robertson  v.  Downing,  127  U.  S.  607,  8  Sup.  Ct.  1328, 
32  L.  Ed.  269 ;  U.  S.  v.  Healey,  160  U.  S.  136,  16  Sup.  Ct.  247,  40  L.  Ed.  369 ; 
Stuart  V.  Laird,  1  Cranch,  299,  2  L.  Ed.  115. 

14  Ewing  V,  Ainger,  97  Micli.  381,  56  N.  W.  767;  Employers'  Liability  Assur. 
Ck).  V.  Com'rs  of  Insurance,  64  Mich.  614,  31  N.  W.  542. 

15  Dollar  Sav.  Bank  v.  U.  S.,  19  Wall.  227,  22  L.  Ed.  80. 
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§  76.  Same;  Stock  Dividends. 

77.  Accumulated  or  Undivided  Profits  of  Corporation. 

78.  Right  to  Subscribe  for  New  Stock  of  Corporation. 

79.  Sale  and  Distribution  of  Assets  of  Corporation. 

80.  Profit  Accruing  to  Corporation  from   Sale  of  Capital  Assets. 

§  32.     General  Definitions  of  Income 

"Income"  is  defined  as  that  gain  which  proceeds  from  labor,  busi- 
ness, property,  or  capital  of  any  kind,  as,  the  produce  of  a  farni, 
the  rent  of  houses,  the  proceeds  of  professional  business,  the  profits 
of  commerce  or  of  occupation,  or  the  interest  of  money  or  stock  in 
funds,  etc.;  revenue;  salary;  especially  the  annual  receipts  of  a 
private  person  or  a  corporation  from  property.^  It  means  that 
which  comes  into  or  is  received  from  any  business  or  investment 
of  capital,  without  reference  to  the  outgoing  expenditures ;  when 
applied  to  the  affairs  of  individuals,  the  term  expresses  the  same 
idea  that  "revenue"  does  when  applied  to  the  affairs  of  a  nation 
or  state.-  «The  term  "income,"  as  used  in  a  statute  providing  that 
no  income  derived  from  property  subject  to  taxation  shall  be  taxed, 
"means  the  income  for  the  year  and  is  the  result  of  the  year's  busi- 
ness. It  is  the  net  result  of  many  combined  influences — the  use 
of  the  capital  invested ;  the  personal  labor  and  services  of  the 
members  of  the  firm,  and  the  skill  and  ability  with  which  they 
lay  in,  and  from  time  to  time  renew,  their  stock;  the  carefulness 
and  good  judgment  with  which  they  sell  and  give  credit;  and 
the  foresight  and  address  with  which  they  hold  themselves  pre- 
pared for  the  fluctuations  and  contingencies  affecting  the  gen- 
eral commerce  and  business  of  the  government.  To  express  it  in 
a  more  summary  and  comprehensive  form,  it  is  the  creation  of 
capital,  industry,  and  skill."  ^  Again,  as  this  term  is  used  in  stat- 
utes relating  to  the  nature  and  ownership  of  property,  it  includes 
the  rents  and  profits  of  real  estate,  interest  on  money,  dividends 
on  stock,  and  other  produce  of  personal  property.^     Particularly, 

1  Mundy  v.  Van  Hoose,  104  Ga.  292,  30  S.  E.  783 ;  Sowards  v.  Taylor, 
42  111.  App.  275;  Remington  v.  Field,  16  R.  I.  509,  17  Atl.  551;  Thorn  v. 
De  Breteuil,  86  App.  Div.  405,  83  N.  Y.  Supp.  849.  "Income"  may  be  defined 
as  the  gain  derived  from  capital,  from  labor,  or  from  both  combined,  Con- 
necticut General  Life  Ins.  Co.  v.  Eaton  (D.  C.)  218  Fed.  188. 

2  Bates  V.  Porter,  74  Cal.  224,  15  Pac.  732 ;  People  v.  Board  of  Sup'rs  of 
Niagara  County,  4  Hill  (N.  Y.)  20;  Mundy  v.  Van  Hoose,  104  Ga.  292,  30 
S.  E.  783. 

3  Wilcox  V.  Middlesex  County  Com'rs,  103  Mass.  544. 

4  Rev.  Codes  N.  Dak.,  1899,  §  3322;  Civ.  Code  S.  Dak.,  1903,  §  238;  Civ. 
Code  Cal.,  1903,  §  748. 
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when  applied  to  a  sum  of  money,  or  to  money  invested  in  public 
or  corporate  securities,  income  means  interest.^ 

But  an  important  distinction  must  be  noted  in  the  signification 
of  this  word,  according  as  it  is  used  in  the  ordinary  business  af- 
fairs of  the  community  (or  in  statutes  relating  thereto)  or  in  a 
tax  statute.  In  the  former  case,  it  is  understood  to  mean  "net" 
income  or  profit;  in  the  latter  case,  it  is  equivalent  to  "gross"  in- 
come or  "gross  receipts,"  unless  otherwise  specified  in  the  statute. 
Thus,  it  is  said  that  the  word  "income,"  as  used  in  commerce  and 
trade,  means  the  balance  of  gain  over  loss  in  the  fiscal  year  or  oth- 
er period  of  computation,  or  it  is  the  ultimate  profit  of  a  business 
or  trade,  ascertained  by  placing  the  sum  total  of  gains  over  against 
the  sum  total  of  losses.^  So,  "the  income  of  an  estate  means  noth- 
ing more  than  the  profit  it  will  yield  after  deducting  the  charges 
of  management,  or  the  rent  which  may  be  obtained  for  the  use  of 
it.  The  rents  and  profits  of  an  estate,  the  income,  or  the  net 
income  of  it,  are  all  equivalent  expressions."  "^  So,  in  a  statute  pro- 
viding that  a  certain  railroad  company  shall  be  required  to  make 
an  annual  payment  from  its  income  to  the  sinking  fund,  to  aid  in 
the  construction  of  the  road,  the  word  "income"  must  be  construed 
as  meaning  the  amount  of  money  remaining  to  the  corporation  on 
making  up  its  annual  account,  after  deducting  from  all  its  receipts 
the  necessary  expense  of  repairs  and  management,  and  also  the 
amount  of  interest  on  the  debt  of  the  commonwealth  which  the 
corporation  is  bound  to  pay  in  behalf  of  the  commonwealth.®  So 
in  a  railroad  mortgage  providing  that,  until  default,  the  mortgagor 
shall  remain  in  possession  and  operate  the  road  and  take  the  tolls, 
rents,  and  income,  and  apply  them  to  the  payment  of  current  ex- 
penses, the  term  "income"  means  what  is  left  after  paying  the  ex- 
penses of  earning  income.^ 

But  on  the  other  hand,  in  a  statute  imposing  taxes,  "income" 
means  gross  receipts,  not  net  profits,  unless  it  is  so  specified. 
Whenever  the  law  means  to  tax  the  clear  profits  arising  from  the 
employment  of  capital  or  otherwise,  the  expression  used  is  "net 
income"  or  "net  annual  income."  ^°     And   especially   the  phrase 


5  Sims'  Appeal,  44  Pa.  345 ;   Pearson  v.  Chace,  10  R.  I.  455. 

6  City  of  Kingston  v.  Canada  Life  Assur.  Co.,  19  Ontario,  453. 
T  Andrews  v.  Boyd,  5  Greenl.  (5  Me.)  199. 

8  Opinion  of  Justices,  5  Mete.  (Mass.)  596. 
»  Poland  V.  Lamoille  Valley  R.  Co.,  52  Vt.  144,  177. 

10  People  V.   Supervisors  of  New  York,  18  Wend.   (N.  Y.)   605;    Wells  v. 
Shook,  Fed.  Cas.  No.  17,406. 
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"whole  income"  means  the  aggregate  of  all  receipts  without  any 
deduction  for  expenses  or  losses,  that  is,  it  means  gross  receipts 
and  not  net  profits. ^^  But  if  this  word  is  associated  with  the  term 
"profits,"  as  in  the  phrase  "gains,  profits,  and  income,"  it  may  take 
color  from  the  more  restricted  term  and  be  limited  by  it.  That  is 
to  say,  in  the  phrase  quoted,  the  word  "income"  should  not  be 
taken  in  its  most  extensive  signification,  but  as  meaning  income 
which  is  in  the  nature  of  a  profit,  in  other  words,  net  income.  But 
it  must  be  admitted  that  there  is  some  authority  to  the  contrary. ^^ 
Unless  limited  by  the  context,  however,  the  word  "income" 
is  one  of  very  broad  and  comprehensive  meaning.  Thus,  in  a 
constitutional  provision  that  no  municipal  corporation  shall  be- 
come indebted  in  any  one  year  for  a  greater  amount  than  its  in- 
come, unless  with  the  consent  of  two-thirds  of  the  voters,  the  word 
income  means  income  derived  from  any  and  all  sources,  and  not 
that  derived  from  taxation  alone. ^' 

§  33.     Income  as  Money  Received 

When  properly  used  the  word  "income"  is  applicable  only  to  re- 
ceipts in  cash.  When  a  bond  which  was  purchased  at  a  discount 
reaches  par  in  the  market,  the  owner  cannot  properly  be  said  to 
have  made  a  profit;  he  is  .in  a  position  where  he  can  realize  a  profit 
if  he  sells  the  bond,  but  not  otherwise.  If  he  sells,  then  the  sum 
gained  may  constitute  a  part  of  his  income,  but  it  cannot  be  so 
described  while  he  continues  to  hold  the  security.  So,  the  farm- 
er's crop  is  not  his  income;  it  is  the  source  from  which  his  in- 
come will  be  deriyed  when  it  is  converted  into  cash.  So,  a  sum 
which  is  due  as  interest  on  a  note,  but  which. remains  uncollected 
at  the  end  of  the  year,  may  be  reckoned  as  a  part  of  the  year's 
income,  as  a  matter  of  bookkeeping,  but  it  is  not  properly  described 
as  income  until  it  is  received,  that  is,  it  is  "income"  when  it  comes 
in,  but  not  while  it  remains  outstanding.  This  rule  may  perhaps  be 
relaxed  so  far  as  to  admit  an  exception  in  the  case  of  certain  items 
which  are  received  as  the  equivalent  of  money  and  which  are 
readily  convertible  into  cash.  The  Treasury  Department  rules  that 
income  must  be  determined  on  the  basis  of  receipts,  but  that  receipt 
of  income  may  be  either  actual  or  constructive.  Actual  receipt  is 
the  reduction  of  it  to  possession.     Constructive  receipt  is  where 

11  Lawless  v.  Sullivan,  3  Can.  Supr.  Ct.  117. 

12  See  Morton's  Ex'rs  v.  Morton's  Ex'r,  112  Ky.  706,  66  S.  W.  641. 

13  Lamar  Water  &  Electric  Light  Co.  v.  City  of  Lamar,  128  Mo.  188,  26 
S.  W.  1025,  31  S.  W.  756.  32  L.  R.  A.  157. 
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income  is  credited  to  or  made  available  to  recipients,  as,  where  a 
savings  bank  credits  the  account  of  a  depositor  with  the  amount 
of  interest  due  him.  (Regulations  No.  33,  art.  4,  par.  51.)  So, 
coupons  from  bonds  for  interest  thereon,  exchanged  for  other  bonds, 
are  equivalent  to  the  payment  of  the  interest  coupons  and  a  pur- 
chase of  the  new  bonds  with  the  cash,  and  the  amount  of  the  cou- 
pons is  to  be  accounted  for  as  income.  (Idem,  par.  17.)  And  where 
a  holding  company  actually  takes  up  each  month  on  its  books  and 
credits  surplus  or  profit  and  loss  with  its  proportionate  share  of 
the  earnings  of  the  underlying  companies,  such  holding  company 
will  be  required  to  include  in  its  gross  income  for  the  year  the 
amounts  thus  taken  up,  although  the  same  may  not  have  been  ac- 
tually paid  to  or  received  by  it  in  cash.  (Regulations  No.  33,  art. 
115.)  Bad  debts,  which  have  been  claimed  and  allowed  as  a  de- 
duction in  prior  returns,  are  considered  income  if  subsequently  col- 
lected. (Regulations  No.  33,  art.  4,  par.  14.)  I 
Generally,  however,  the  principle  is,  as  ruled  in  an  English  case, 
that  nothing  is  to  be  considered  as  income  except  what  represents 
value  in  money,  that  is,  either  money  or  something  that  is  equiva- 
lent to  money  because  it  can  be  converted  into  money  and  the  pro- 
ceeds expended  in  any  way  the  recipient  may  please.  In  this  case, 
speaking  of  the  income  tax  of  that  country,  it  was  said :  "It  is  a 
tax  on  income  in  the  proper  sense  of  the  word.  It  is  a  tax  on  what 
comes  in,  on  actual  receipts,  not  on  what  saves  his  pocket,  but  on 
what  goes  into  his  pocket."  ^*  Of  course  it  is  entirely  within  the 
power  of  a  legislature  having  jurisdiction  to  lay  an  income  tax  to 
make  the  word  "income"  include  items  which  are  not  at  all  proper 
to  be  described  under  that  name.  But  then  those  items  are  taxed, 
not  because  they  constitute  income,  but  because  the  legislature 
has  said  that  they  shall  be  taxed.  And  on  the  other  hand,  when 
the  word  "income"  is  clearly  defined  in  the  act  imposing  the  tax,  it 
cannot  be  taken  to  include  anything  which  is, not  within  that  defi- 
nition.^^ 

§  34,     Definitions  of  Income  for  Tax  Purposes 

For  the  purpose  of  the  federal  income-tax  laws,  the  Supreme 
Court  of  the  United  States  is  not  disposed  to  extend  the  meaning  of 
the  term  "income"  beyond  its  natural  and  primary  import,  having 
declared  in  one  case  and  reiterated  in  another  that  "income  may  be 

14  Tenant  v.  Smith  [1892]   App.  Cas.  150. 

15  City  of  New  Orleans  v.  Hart,  14  La.  Ann.  803;  City  of  New  Orleans  v. 
Fassman,  14  La.  Ann.  865. 
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defined  as  the  gain  derived  from  capital,  from  labor,  or  from  both 
combined."  ^^ 

We  conclude  therefore  that,  for  the  purpose  of  an  income  tax, 
a  proper  definition  of  the  word  "income"  would  be  all  that  a  man 
receives  in  cash  during  the  year,  except  such  sums  as  are  merely 
capital  or  principal  in  a  changed  form,  that  is,  excluding  sums  which 
are  merely  the  proceeds  of  some  other  form  of  capital  converted 
into  cash.  This  last  point  is  emphasized  in  a  recent  decision  of 
one  of  the  federal  courts,  in  which  it  was  said :  "What  does  the 
word  'income'  mean?  In  ordinary  speech,  people  recognize  a  dif- 
ference between  capital  and  income.  I  believe  that  the  ordinary 
meaning  attached  to  income,  when  it  is  not  derived  from  personal 
exertion,  is  that  it  is  something  produced  by  capital  without  im- 
pairing that  capital,  and  which  leaves  the  property  intact,  and  that 
nothing  can  be  called  income,  for  the  purpose  of  this  act,  which 
takes  away  from  the  property  itself.  If  it  does,  then  it  ceases  to  be 
income  and  amounts  to  a  sale  of  capital  assets."  "'  Further,  in 
order  that  money  received  by  a  particular  person  should  constitute 
part  of  his  income,  it  is  necessary  that  it  should  belong  to  him  and 
be  received  by  him  for  his  own  use  and  benefit.  But  it  is  not  a 
necessary  part  of  the  definition  that  he  should  have  the  right  or 
power  freely  to  dispose  of  it  as  he  may  will.  Thus,  money  re- 
ceived in  annual  payments,  and  which  otherwise  would  clearly  be 
income,  is  not  deprived  of  that  character  by  the  fact  that  part  of 
it  is  predestined,  by  agreement,  to  be  put  into  a  sinking  fund  to 
meet  obligations  maturing  in  the  future.^^  And  where  a  traveling 
salesman  is  allowed  a  certain  sum  per  month  by  his  employers 
to  cover  his  expenses,  the  money  is  properly  included  by  the  as- 
sessor as  part  of  his  taxable  income.^" 

§  35.     Statutory  Definitions  of  Income 

The  income  tax  act  now  in  force  (Revenue  Act  of  1918,  §§  212, 
213)  carefully  defines  taxable  income  for  its  own  purposes.  In 
these  sections,  relating  to  the  tax  on  individuals,  it  is  first  stated 
that  "net  income"  means  the  gross  income  as  defined  in  the  act, 
less  the  deductions  allov.  ed.  And  gross  income  "includes  gains, 
profits,  and  income  derived  from   salaries,   wages,  or  compensation 

16  Stratton's  Independence  v.  Howbert,  231  U.  S.  399,  34  Sup.  Ct.  136,  58 
Ij.  Ed.  285;  Doyle  v.  Mitchell  Bros.  Co.,  247  U.  S.  179,  38  Sup.  Ot.  467,  62  L. 
Ed.   1054. 

17  Sargent  Land  Co.  v.  Von  Baumbach  (D.  C.)  207  Fed.  423. 

18  Nizam  State  Ry.  Co.  v.  Wyatt,  L.  R.  24  Q.  B.  Div.  548. 
i»  In  re  Assessment  of  Taxes,  16  Hawaii,  796. 
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for  personal  service  of  whatever  kind  and  in  whatever  form  paid, 
or  from  professions,  vocations,  trades,  businesses,  commerce,  or 
sales,  or  dealings  in  property,  whether  real  or  personal,  growing 
out  of  the  ownership  or  use  of  or  interest  in  such  property ;  also 
from  interest,  rent,  dividends,  securities,  or  the  transaction  of  any 
business  carried  on  for  gain  or  profit,  or  gains  or  profits  and  income 
derived  from  any  source  whatever."  The  act,  however,  exempts 
from  taxation  all  income  derived  from  certain  specified  sources. 
These  exemptions  will  be  considered  in  a  separate  chapter.  Among 
the  most  important  of  them  are  amounts  received  under  policies 
of  life,  health,  or  accident  insurance  or  workmen's  compensation 
acts;  the  value  of  property  acquired  by  gift,  bequest,  devise,  or 
descent ;  interest  on  the  obligations  of  a  state,  territory,  or  the  Dis- 
trict of  Columbia,  or  of  the-  United  States ;  and  the  income  of  for- 
eign governments  from  investments  in  the  United  States. 

In  the  case  of  nonresident  alien  individuals,  "gross  income  in- 
cludes only  the  gross  income  from  sources  within  the  United 
States,  including  interest  on  bonds,  notes,  or  other  interest-bearing 
obligations  of  residents,  corporate  or  otherwise,  dividends  from  res- 
ident corporations,  and  including  all  amounts  received  (although 
paid  under  a  contract  for  the  sale  of  goods  or  otherwise)  represent- 
ing profits  on  the  manufacture  and  disposition  of  goods  within 
the  United  States."  (Revenue  Act  of  1918,  §  213  (c).)  The  provi- 
sions as  to  the  income  of  corporations,  domestic  and  foreign,  are 
substantially  the  same.     (Idem,  §§  232,  233.) 

The  Internal  Revenue  Regulations  on  the  subject  are  as  follows: 
"Gross  income  embraces  not  only  the  operating  revenues,  but  also 
income,  gains,  or  profits  from  all  other  sources,  such  as  rentals,  roy- 
alties, interest,  and  dividends  from  stock  owned  in  other  corpora- 
tions, and  also  profits  made  in  other  corporations,  and  also  profits 
made  from  the  sale  of  assets,  investments,  etc."  (Regulations  No. 
33,  art.  88.)  "Gross  income  of  banks  and  other  financial  institu- 
tions consists  of  the  total  revenue  received  within  the  year  for 
which  the  return  is  made  from  the  operation  of  the  business,  in- 
cluding income,  gains,  and  profits  from  the  vSale  of  capital  assets 
and  from  all  other  sources."  (Idem,  art.  90.)  As  to  foreign  cor- 
porations, "gross  income  from  sources  within  the  United  States 
shall  include  interest  received  on  bonds,  notes,  or  other  interest- 
bearing  obligations  of  residents,  corporate  or  otherwise,  as  well  as 
income  derived  from  dividends  on  capital  stock  or  from  the  net 
earnings  of  resident  corporations,  joint-stock  companies  or  associa- 
tions, or  insurance  companies,  subject  to  tax  under  this  title,  and 
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likewise  income  from  rentals  and  royalties,  from  business  transact- 
ed or  capital  invested  in  the  United  States."     (Idem,  art.  89.) 

§  36.     "Income,"  "Profits,"  and  "Gains"  Compared 

"Profit"  is  the  gain  made  on  any  business  or  investment  when 
both  the  receipts  and  expenditures  are  taken  into  consideration.-" 
It  is  the  amount  of  acquisition  beyond  expenditure,  the  excess  of 
value  received  for  producing  or  selling  over  and  above  cost.-^  .  It 
represents  the  net  gain  made  from  an  investment,  or  from  the  pros- 
ecution of  any  business,  after  the  payment  of  all  expenses  incur- 
red.-- In  the  common  acceptation  of  the  term,  "profit"  is  the  bene- 
fit or  advantage  remaining  after  all  costs,  charges,  and  expenses 
have  been  deducted,  because  until  then,  and  while  anything  remains 
uncertain,  it  is  impossible  to  say  whether  or  not  there  has  been 
a  profit.-^  Or,  according  to  a  fuller  description  given  by  the  Su- 
preme Court  of  California,  the  word  "profits"  signifies  an  excess 
of  the  value  of  returns  over  the  value  of  advances;  the  excess  of 
receipts  over  expenditures;  that  is,  net  earnings.  In  commerce  it 
means  the  advance  in  the  price  of  goods  sold  beyond  the  cost  of 
purchase.  In  distinction  from  the  wages  of  labor,  it  is  well  under- 
stood to  imply  the  net  return  to  the  capital  or  stock  employed  after 
deducting  all  the  expenses,  including  not  only  the  wages  of  those 
employed  by  the  capitalist,  but  the  wages  of  the  capitalist  himself 
for  superintending  the  employment  of  his  capital  stock.  Profits  are 
divided  by  writers  on  political  economy  into  gross  and  net ;  the  for- 
mer being  the  entire  difference  between  the  value  of  advances  and 
the  value  of  returns,  and  the  latter  so  much  of  this  difference  as 

2  0  Providence  Rubber  Co.  v.  Goodyear,  9  Wall.  788,  19  L.  Ed.  566;  People 
V.  San  Francisco  Sav.  Union,  72  Cal.  199,  13  Pac.  498;  Taylor  v.  Harwell, 
65  Ala.  1 ;   Mayer  v.  Nethersole,  71  App,  Div.  383,  75  N.  Y.  Supp.  987. 

21  :Mundy  v.  Van  Hoose,  104  Ga.  292,  30  S.  E.  783;  Curry  v.  Charles  War- 
ner Co.,  2  Marv.  (Del.)  98,  42  Atl.  425 ;  Bates  v.  Porter,  74  Cal.  224,  15  Pac. 
732 ;   People  v.  Niagara  County  Sup'rs,  4  Hill  (N.  T.)  20. 

2  2  Goodhart  v.  Pennsylvania  R.  Co.,  177  Pa.  1,  35  Atl.  191,  55  Am.  St.  Rep. 
705.  "Profits  must  be  taken  to  mean  that  which  the  mine-owner  in  any  given 
year  puts  into  his  pocket,  or  could,  if  he  chose,  put  into  his  pocket,  minus 
the  expenditure.  He  cannot  go  back  and  take  into  account  the  profit  and 
loss  account  for  a  series  of  previous  years.  Thus,  if  a  man  works  his  mine 
at  a  loss  for  ten  years,  and  in  the  eleventh  year  makes  a  profit  over  ex- 
penditures, he  cannot  set  off  against  that  profit  the  antecedent  expenses  and 
losses  during  the  years  in  which  he  worked  at  a  loss.  It  would  be  im- 
practicable to  do  so.  Income  taxes  upon  profits  could  not  be  assessed  with- 
out going  into  an  inquiry  embracing  the  whole  history  of  the  particular 
undertaking  from  its  inception."  Broughton  &  Plas  Power  Coal  Co.  v.  Kirk- 
patrick,  L.  R.  14  Q.  B.  Div.  491. 

2  3Mackey  v.  Millar,  6  Phila.  (Pa.)  527. 
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arises  exclusively  from  the  capital  employed.  Profits  cannot  consist 
of  earnings  never  yet  received.^*  So,  the  term  "profits"  as  used  in 
a  statute  imposing  a  tax  of  five  per  cent  on  all  profits  of  railroad  and 
canal  companies,  refers  to  the  profits  arising  from  the  operation 
of  the  railroad  or  canal,  but  without  deduction  of  interest  paid  to 
its  bondholders  or  dividends  paid  to  its  stockholders,  that  is,  the 
excess  of  receipts  over  expenses  of  operation.-^  But  the  surplus 
earnings  of  a  corporation  over  and  above  all  expenses  are  taxable 
as  "profits,"  notwithstanding  that  it  is  required  by  law  to  appro- 
priate all  such  surplus  to  a  particular  purpose  (as,  to  a  sinking 
fund)  and  to  no  other.^^ 

It  is  said,  and  with  truth,  that  this  term  is  often  used  as  synony- 
mous with  "income"  and  as  meaning  the  same  thing,  and  particu- 
larly where  the  two  words  are  coupled  in  the  same  phrase. ^^  And 
one  court  has  remarked  that,  when  they  are  thus  joined  together, 
there  is  no  difference  in  the  meaning  of  the  words,  and  the  use  of 
them  both  is  only  due  to  a  lawyer-like  fondness  for  using  several 
words  where  one  would  be  sufficient.^®  But  this  is  scarcely  correct. 
There  is  a  substantial  difference  in  the  meaning  of  the  two  words. 
And  it  is  more  accurate  to  say  that,  when  they  are  joined  together 
in  the  same  phrase,  the  word  "profits"  is  used  to  particularize  an4 
point  out  one  kind  of  income,  or  income  derived  from  a  particular 
source;  and  it  will  generally  be  found  that  their  joinder  is  easily 
explained  from  their  correlation  with  other  descriptive  words  in 
the  same  sentence,  as,  for  example,  where  "gains"  may  be  correlat- 
ed with  "sales  or  dealings  in  property,"  "income"  with  such  words 
as  "salaries"  and  earnings  from  "professions  and  vocations,"  and 
"profits"  with  "business,  trade,  and  commerce."  Besides,  "income" 
is  clearly  a  word  of  larger  import  than  "profits."  The  former  term 
may  very  properly  include  such  items  as  the  rent  of  houses,  inter- 
est on  investments,  the  earnings  of  a  professional  man,  or  the  sal- 
ary of  an  officer  of  a  corporation,  but  none  of  these  could  with  any 
propriety  be  called  "profits."  In  effect,  the  latter  term  is  more 
appropriately  confined  to  gains  resulting  from  the  operations  of 
trade  or  commerce,  and  especially  from  mercantile  or  manufactur- 

24  People  V.  San  Francisco  Sav.  Union,  72  Cal.  199,  13  Pac.  498. 

2  5  Sioux  City  &  P.  R.  Ck).  v.  U.  S.,  110  U.  S.  205,  3  Sup.  Ct.  565,  28  L. 
Ed.  120. 

2  G  Mersey  Docks  &  Harbour  Board  v.  Lucas,  51  Law  J.  Q.  B.  114,  1  Tax 
Cas.  385,  affirmed    L.  R.  8  App.  Cas.  891. 

2  7  Bates  V.  Porter,  74  Cal.  224,  15  Pac.  732;  Burt  v.  Rattle,  31  Ohio  St. 
116,  130. 

2  8  In  re  Clark,  62  Hun,  275,  17  N.  Y.  Supp.  93. 
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ing-  business  or  transportation.  Moreover,  it  is  important  not  to  lose 
sight  of  the  distinction  that,  while  "income"  means  that  which  comes 
in  or  is  received  from  any  business  or  investment  of  capital,  without 
reference  to  the  outgoing  expenditures,  "profit"  means  the  gain 
which  is  made  upon  any  business  or  investment  when  both  receipts 
and  payments  are  taken  into  account. ^^ 

It  is  not  quite  so  easy  to  account  for  the  use  of  the  word  "gain" 
in  conjunction  with  the  two  other  terms  which  we  have  been  con- 
sidering. But  it  may  probably  be  said  that  when  a  tax  law  em- 
ploys the  phrase  "gains,  profits,  and  income,"  to  describe  what  is 
taxable,  the  term  "gains"  is  inserted  out  of  abundant  caution,  and 
intended  to  include  an  acquisition  of  the  taxpayer  which  is  not 
to  be  described  as  a  "profit,"  and  which  might  not  be  included  in 
the  term  "income"  if  that  word  were  taken  in  a  narrow  sense. 
Properly  speaking,  "gain"  means  that  which  is  acquired  or  comes 
as  a  benefit,^**  and  in  a  statute  laying  an  income  tax  it  may  mean 
money  received  within  the  year  which  is  not  the  fruit  of  a  business 
transaction  nor  of  the  labor  or  exertion  of  the  individual,  but 
something  arising  from  fortuitous  circumstances  or  conditions 
which  he  does  not  control.  In  this  signification,  the  term  would 
include  money  received  as  a  legacy  or  money  won  on  a  wager. 

§  37.     Income  Derived  from  "Any  Source  Whatever" 

It  should  be  noticed  that  the  act  of  Congress  directs  that  the  net 
income  of  taxable  persons  shall  include,  besides  several  enumerated 
sources  of  revenue,  "gains  or  profits  and  income  derived  from  any 
source  whatever."  It  is  probable  that  the  latter  phrase  is  to  be  tak- 
en in  a  wide  and  general  sense,  and  not  as  being  in  any  way  limited 
by  the  enumeration  preceding  it.  This  question  arose  recently  in 
Virginia,  where  the  classification  under  the  schedule  authorizing 
income  taxes  first  provides  for  the  taxation  of  incomes  from  certain 
specified  sources,  and  then  for  the  taxation  of  "all  other  gains  and 
profits  derived  from  any  source  whatever."  In  defense  to  an  ac- 
tion by  the  state  against  a  certain  attorney  at  law,  to  recover  a  tax 
on  his  income  derived  from  the  practice  of  his  profession,  it  was 
contended  that  the  clause  quoted  came  within  the  doctrine  of 
"ejusdem  generis,"  and  therefore  must  be  limited  to  incomes  de- 
rived from  sources  of  the  same  kind  as  those  enumerated  in  the  pre- 
vious clauses  of  the  schedule,  and  that  it  did  not  include  incomes 
from  licensed  professions,  trades,  or  businesses.    But  the  Supreme 

2  9  In  re  Murphy,  80  App.  Div.  238,  80  N.  Y.  Supp.  530. 

so  Thorn  v.  De  Breteuil,  86  App.  Div.  405,  83  N.  Y.  Supp.  849. 
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Court  of  the  state  held  that  this  broad  language  would  be  in  a  large 
measure  nullified  by  limiting  its  operation  to  income  derived  not 
from  "any  source  whatever,"  but  only  from  sources  similar  to  those 
embraced  in  the  enumerated  classes ;  and  it  was  held  to  apply  to 
the  professional  incomes  of  lawyers  as  well  as  to  those  specifically 
enumerated. ^^ 

§  38.     Change  or  Substitution  of  Capital  Distinguished 

Both  in  popular  and  legal  parlance,  "income"  is  distinguished 
from  "capital"  or  "principal ;"  and  in  the  tax  laws  the  word  "in- 
come" is  used  in  contradistinction  to  property  and  invested  capital, 
and  it  does  not  include  receipts  from  the  conversion,  without  prof- 
it, of  property  into  money,  or  vice  versa,  or  any  receipts  involved  in 
a  transaction  which  is  properly  speaking  a  replacement  of  capital 
or  a  substitution  of  capital  in  one  form  for  capital  in  another 
form.^^  Thus,  for  instance,  a  lumber  company,  in  its  return  of  net 
income  for  taxation,  is  entitled  to  deduct,  as  capital  assets,  the  mar- 
ket value  of  the  standing  timber  from  which  the  lumber  sold  dur- 
ing the  year  was  manufactured,  for  that  portion  of  the  money  re- 
ceived for  the  lumber  which  represents  the  value  of  the  timber  is 
not  income,  but  a  replacement  of  capital. ^^  On  the  same  principle, 
a  sum  of  money  received  from  a  railroad  company  in  payment  of 
damages  for  a  part  of  a  person's  land  taken  by  the  railroad  for  its 
use  is  not  income ;  it  is  a  substituted  capital. ^^  And  where  one  sells 
real  property  on  terms  contemplating  the  payment  of  a  certain  sum 
at  once,  and  the  remainder  in  equal  semiannual  installments  ex- 
tending over  a  period  of  several  years,  the  installments  are  not 
gains  or  profits,  but  the  replacement  of  capital,  and  they  are  not 
subject  to  taxation  under  the  income  tax,  nor  is  the  debtor  au- 
thorized to  deduct  from  them  for  the  tax.^^  So,  where  the  purchase 
price  of  property  is  payable  in  a  number  of  annual  installments, 
each  including  not  only  a  proportionate  part  of  the  actual  price 
but  also  a  sum  as  interest  on  the  unpaid  installments,  the  part 
which  represents  capital  must  be  separated  from  that  which  rep- 

31  Commonwealth  v.  Werth,  116  Va.  6(W,  82  S.  E.  695,  Ann.  Cas.  1916D, 
1263. 

3  2  Von  Baumbach  v.  Sargent  I^nnd  Co.,  219  Fed.  32,  134  C.  C.  A.  649;  Bi- 
wabik  Min.  Co.  v.  U.  S.  (C.  C.  A.)  242  Fed.  9. 

3  3  Doyle  V.  Mitchell  Bros.  Co.,  247  U.  S.  179,  38  Sup.  Ct.  467,  62  L.  Ed.  1054, 
affirming  235  Fed.  686,  149  C.  C.  A.  106,  L.  R.  A.  1917E,  568,  which  affirmed 
(D.  C.)  225  Fed.  437. 

34  Gibson  v.  Cooke,  1  Mete.  (Mass.)  75. 

3  5  Foley  V.  Fletcher,  3  Hurl.  &  N.  769. 
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resents  interest,  and  only  the  latter  is  subject  to  the  income  tax.^*' 
The  rule  of  the  Treasury  Department  is  that,  "in  the  case  of  a  con- 
tract to  sell  real  estate  or  other  property  on  the  installment  plan, 
title  remaining  in  the  vendor  until  the  property  is  fully  paid  for, 
the  income  to  be  returned  by  the  vendor  will  be  that  proportion  of 
each  installment  payment  which  the  gross  profit  to  be  realized 
when  the  property  is  paid  for  bears  to  the  gross  contract  price. 
If  for  any  reason  the  vendee  defaults  in  his  installment  payments 
and  the  vendor  repossesses  the  property,  the  entire  amount  received 
on  installment  payments,  less  the  proportion  of  profit  previously 
returned,  will  be  income  to  the  vendor  and  will  be  so  returned  for 
the  year  in  which  the  property  was  repossessed."  (Regulations 
No.  33,  art.  117.) 

Where,  on  foreclosure  of  a  trust  deed  securing  an  issue  of  bonds, 
the  property  is  disposed  of  piecemeal  and  distribution  made  from 
time  to  time  among  the  bondholders,  and  finally  there  remains 
in  the  hands  of  the  trustees,  for  distribution  as  a  final  dividend,  a 
sum  not  sufficient  to  pay  off  the  bonds  in  full  at  their  par  value  (al- 
lowing for  previous  dividends),  while  there  also  remains  a  sum  due 
the  bondholders  for  accrued  and  unpaid  interest,  the  final  distribu- 
tion should  be  treated  as  a  payment  on  account  of  principal,  with 
no  deduction  for  income  tax,  rather  than  as  a  payment  in  the  first 
place  of  the  accrued  interest,  which  would  require  the  deduction  of 
the  tax.^^  And  the  mere  change  or  transfer  of  a  fund  held  in  trust, 
from  the  hands  of  one  trustee  into  the  hands  of  another  or  substi- 
tuted trustee,  does  not  make  the  whole  fund  in  the  hands  of  the  last 
trustee  "gains,  profits,  and  income,"  within  the  meaning  of  the  in- 
come tax  law.^^ 

§  39.     Profits  of  Shareholders  in  Building  and  Loan  Associations 

"Amounts  credited  to  shareholders  of  building  and  loan  associa- 
tions, when  title  to  such  credit  passes  to  the  shareholder  at  the 
time  of  the  credit,  have  a  taxable  status  for  the  normal  and  addi- 
tional tax  as  for  the  year  of  the  credit.  Where  the  amount  of  such 
accumulations  does  not  become  available  to  the  shareholder  until 
the  maturity  of  a  share,  the  amount  of  a  share  in  excess  of  the  ag- 
gregate amount  paid  in  by  the  shareholder  is  income,  to  be  account- 
ed for  as  for  the  year  of  the  maturity  of  the  share  for  both  the 
normal  and  additional  tax."     (Regulations  No.  33,  art.  4,  par.  18.) 

3  6  East  Indian  Ry.  Co.  v.  Secretary  of  State,  74  Law  J.  K.  B.  779;    Secre- 
tary of  State  V.  Scroble,  72  Law  J.  K.  B.  617. 
3  7  Smith  V.  Law  Guarantee  &  Trust  Soc.  [1904]  2  Cla.  659. 
3  8  Reynolds  v.  Williams,  4  Biss.  108,  Fed.  Gas.  No.  11,734. 
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§  40.     Increment  to  Sinking  Fund  as  Taxable  Income 

The  Treasury  Department  has  promulgated  the  following  rul- 
ing: "In  cases  wherein  corporations  set  aside  and  place  in  a  sink- 
ing fund  under  the  control  of  trustees  their  own  bonds  or  the  bonds 
of  other  corporations  which  they  may  own,  it  is  held  that  the  fund 
thus  set  aside  by  the  corporation  is  an  asset  of  the  corporation,  and 
any  increment  to  that  fund  as  a  result  of  investments  made  by  the 
trustees  having  the  same  in  charge  is  income  to  the  corporation  and 
should  be  so  included  and  accounted  for  in  its  returns  of  annual 
net  income.  If  the  trustees  have  invested  the  amount  of  the  sink- 
ing fund  reserve  or  any  portion  of  it  in  the  bonds  of  the  corpora- 
tion and  such  corporation  pays  to  the  trustees  the  interest  on  these 
bonds,  such  corporation  will  be  permitted  to  deduct  such  interest 
from  its  gross  income,  provided  the  amount  of  the  interest  thus 
paid,  plus  the  interest  on  any  other  outstanding  indebtedness  which 
it  may  have,  does  not  exceed  the  limit  fixed  by  the  law,  and  pro- 
vided further  that  the  interest  paid  to  the  trustees,  together  with 
all  other  earnings  on  investments  of  the  sinking  fund  made  by  the 
trustees,  is  included  in  the  income  of  the  corporation."  (T.  D. 
2161,  Feb.  19,  1915.) 

§  41.     Rent  of  Land  or  Buildings 

Rent  paid  by  a  tenant  for  the  use  and  occupation  of  real  estate  is 
always  considered  as  income  of  the  lessor,^*^  and  this  has  been  spec- 
ified as  one  of  the  varieties  of  taxable  income  in  practically  all  of 
the  income  tax  laws  which  have  hitherto  been  enacted.  Thus,  if  a 
company  was  organized  for  the  sole  purpose  of  building  and  leas- 
ing property,  the  rents  derived  from  such  leases  as  it  makes  are 
taxable  as  income,  though  the  company  transacts  no  corporate 
business  whatever  except  the  collection  and  distribution  of  the 
rents.*"  And  the  Treasury  Department  has  ruled  that  "board, 
lodging,  or  other  consideration  received  in  lieu  of  rental  is  consid- 
ered income  equal  in  amount  to  the  indebtedness  in  payment  of 
which  it  is  received,  and  should  be  included  in  any  return  of  annual 
net  income  its  recipient  is  required  to  render  under  the  provisions 
of  the  income  tax  law."  (T.  D.  2135,  Jan.  23,  1915.)  In  a  will  or  a 
deed,  the  expression  "yearly  income"  of  real  estate  may  mean  the 
balance  of  what  is  received  in  the  way  of  rent  after  deducting  taxes 
paid.*^    And  the  same  result  is  effected  under  the  income  tax  laws 

39  Perot's  Appeal,  102  Pa.  235,  256;  Sohier  v.  Eldredge,  103  Mass.  345; 
Lindley's  Appeal,  13  Wkly.  Notes  Cas.  (Pa.)  65. 

4  0  Rio  Grande  Junction  Ry.  Co.  v.  U.  S.  (Ct.  CI.)  T.  D.  2345,  July  7,  1916. 
41  Inhabitants  of  Freeport  v.  Inhabitants  of  Sidney,  21  Me.  305. 
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by  the  provisions  allowing  a  deduction  from  the  total  income  of 
taxes  paid  within  the  year  and  also  an  allowance  either  for  the  de- 
preciation of  the  property  from  which  the  income  is  derived  or  for 
its  reasonable  repair.  Where  farming  land  is  leased  to  be  worked 
by  a  tenant  on  shares,  the  income  which  the  lessor  derives  from  it 
is  his  share  or  proportion  of  the  produce,  or  rather,  the  sum  which 
he  realizes  from  the  sale  of  his  part  of  the  produce. *- 

With  reference  to  long-term  leases  which  involve  the  improve- 
ment of  the  property  at  the  cost  of  the  lessee,  the  Treasury  De- 
partment has  made  the  following  ruling:  "Where,  under  the  terms 
of  a  rental  or  lease  contract,  a  tenant  agrees  to  erect  a  building  or 
to  expend  during  the  rental  period  a  certain  fixed  sum  in  making 
improvements  upon  the  freehold  of  another,  it  is  held  for  income- 
tax  purposes  that  the  building  or  permanent  improvement  becomes 
a  part  of  the  realty,  unless  otherwise  agreed  between  the  contract- 
ing parties,  and,  as  such,  shall  be  accounted  for,  without  having 
normal  tax  withheld,  as  gain  or  profit  to  the  lessor  in  the  value  of 
his  realty  at  the  termination  of  the  contract,  whether  terminated 
by  expiration  of  the  lease  or  otherwise.  The  gain  or  profit  to  the 
lessor  at  the  termination  of  the  lease,  by  expiration  or  otherwise, 
is  held  to  be  the  difference  between  the  cost  of  the  building  or  im- 
provement and  a  reasonable  allowance  for  the  exhaustion,  wear, 
and  tear  of  the  property  arising  out  of  its  use  or  employment  in  the 
business  or  trade  during  the  period  of  its  life  under  the  lease,  and 
no  annual  deduction  for  depreciation  shall  be  allowed  during  the 
lease  term.  As  the  use  of  the  building  or  permanent  improvement 
by  the  tenant  during  the  term  of  the  lease  is  a  part  of  the  consider- 
ation of  the  contract,  the  cost  may  be  prorated  by  the  tenant  over 
the  lease  term  and  deducted  at  an  annual  rate  as  a  part  of  the  nec- 
essary expenses  actually  paid  in  carrying  on  any  business  or  trade, 
together  with  the  cost  of  incidental  repairs  and  maintenance."  (T. 
D.  2442,  Feb.  6,  1917.)  Amounts  expended  by  tenants  for  taxes 
and  necessary  repairs,  under  agreement,  in  addition  to  a  stipulated 
cash  rental,  are  items  of  taxable  income,  and  as  such  should  be  re- 
ported in  the  return  of  the  landlord ;  but  a  corresponding  amount 
may  be  deducted  by  the  landlord.  (Regulations  No.  33,  art,  4, 
par.  57.) 

§  42.     Same ;   Lease  of  One  Corporation  to  Another 

Where  a  corporation  leases  its  property  to  another  company  un- 
der an  agreement  that  the  lessee  shall,  at  stated  times,  pay  to  the 

<2  Thompson's  Appeal,  100  Pa.  478. 
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Stockholders  of  the  lessor  company,  certified  by  it  as  entitled  to 
dividends,  a  stipulated  sum  per  share,  the  total  amount  so  paid  by 
the  lessee  is  income  of  the  lessor  company  and  subject  to  the  tax.*^ 
The  lessee,  in  making-  such  payments  direct  to  the  stockholders, 
does  so  merely  as  the  agent  of  the  lessor,  and  the  latter  is  none  the 
less  liable  to  return  the  amounts  thus  paid  as  income  and  to  pay 
any  tax  that  may  be  due  thereon.  (Regulations  No.  33,  art.  102.) 
While  the  payments  made  by  the  lessee  direct  to  the  stockholders 
are  rentals  to  both  it  and  the  lessor — rentals  paid  in  the  one  case 
and  rentals  received  in  the  other — to  the  stockholders  they  are  divi- 
dend payments  received  as  from  the  lessor,  and  as  such  will  be  ac- 
counted for  in  their  income  tax  returns.  (Idem,  art.  103.)  Of 
course  the  same  rules  apply  (and  the  Treasury  so  holds)  where 
payments  are  made  by  the  lessee  to  bondholders  of  the  lessor  com- 
pany, or  to  both  stockholders  and  bondholders.  Stock  trust  cer- 
tificates or  leased  line  certificates,  as  the  case  may  be,  issued  by 
the  lessee  for  the  purpose  of  securing  or  holding  control  of  the 
stock  of  the  lessor,  are  held  to  be  issued  in  lieu  of  the  certificates 
of  capital  stock,  and  for  the  purpose  of  this  tax  will  be  treated  as 
capital  stock,  and  the  amounts  received  l^y  the  holders  of  these  cer- 
tificates are  dividends  to  the  holders,  to  be  treated  as  rentals  by 
both  lessee  and  lessor,  and  constitute  an  allowable  deduction  in  the 
one  case,  and  an  item  of  income  in  the  other.  (Regulations  No. 
33,  art.  104.) 

§  43.     Royalties  Paid  in  Lieu  of  Rent 

Rent  reserved  in  a  lease  of  lands  containing  coal,  iron,  or  other 
minerals,  the  mines  to  be  worked  by  the  lessee,  is  income  of  the  les- 
sor, although  it  is  stipulated  to  be  paid  in  the  form  of  a  royalty  of 
so  much  for  each  ton  of  mineral  extracted.^*  Where  the  corporate 
owners  of  land  leased  them  for  a  long  term,  for  the  purpose  of  ex- 
ploring for,  and  mining  and  removing,  the  merchantable  iron  ore 
therein,  to  persons  who  agreed  to  pay  monthly  a  specified  sum  per 
ton  for  all  ore  mined  and  shipped  the  previous  month,  and  to  mine 
and  ship  a  specified  quantity  of  ore  each  year,  and  in  default  of  this 
to  pay  for  the  minimum  amount  specified  and  take  credit  therefor, 

4  3  Northern  R.  Co.  of  New  Jersey  v.  Lowe  (G.  C.  A.)  250  Fed.  856;  West 
End  St.  Ry.  Co.  v.  Malley,  246  Fed.  625,  158  C.  C.  A.  581 ;  Rensselaer  &  S.  R. 
Co.  V.  Irwin  (D.  C.)  239  Fed.  739. 

4  4  Eley's  Appeal,  103  Pa.  300;  Raynolds  v.  Hanna  (C.  C.)  55  Fed.  783,  797; 
Wentz's  Appeal,  106  Pa.  301;  Bedford's  Appeal,  126  Pa.  117,  17  Atl.  538; 
Shoemaker's  Appeal,  106  Pa.  392 ;  McClintock  v.  Dana,  106  Pa.  386 ;  Hill  v. 
Gregory   [1912]  2  K.  B.  61. 
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and  apply  such  sums  upon  ore  mined  and  shipped  thereafter  in  ex- 
cess of  such  minimum,  the  so-called  royalties  thus  stipulated  to  be 
paid,  were  held  to  be  taxable  income  of  the  lessors.*^ 

But  this  may  depend  upon  the  intention  of  the  parties  as  to  mak- 
ing a  lease  proper  or  a  sale,  and  this  in  turn  may  be  presumed  from 
the  form  of  the  contract  which  they  make.  For  if  the  transaction 
takes  the  form  of  a  sale  of  the  mineral  in  place,  the  proceeds  re- 
ceived will  be  a  part  of  the  corpus  of  the  estate,  that  is,  capital  or 
principal,  but  not  income.*^  Thus  a  demise  of  all  the  coal  under 
the  surface  of  a  specified  piece  of  land  is  a  sale  of  the  coal,  not  a 
lease,  and  the  sums  due  and  paid  by  the  lessee  to  the  lessor  as  roy- 
alties are  not  rents,  and  therefore  not  income,  but  purchase  money 
of  real  estate. ^^ 

§  44.     Rental  Value  of  Residence 

The  Wisconsin  income  tax  law  of  1911  provides  that  the  term 
"income"  shall  include  the  estimated  rental  value  of  residence  prop- 
erty occupied  by  the  owner  thereof,  and  hence  the  taxpayer  who 
owns  the  house  in  which  he  lives  must  include  in  his  return  of  his 
income  the  annual  rent  -which  he  could  or  would  receive  for  the 
property  if  he  chose  to  let  it  and  reside  elsewhere.  This  provision 
is  in  accord  with  the  principles  of  income  taxation  in  England  and 
some  other  foreign  countries,  but  was  not  known  in  American  leg- 
islation until  introduced  by  the  Wisconsin  statute,  and  it  is  not  ap- 
plicable under  the  federal  income  tax  law. 

§  45.     Salaries  and  Other  Fixed  Compensations 

A  salary  accruing  to  the  taxpayer,  whether  payable  annually  or 
at  shorter  intervals,  and  whether  paid  by  a  corporation  or  a  private 
employer,  is  taxable  as  a  part  of  his  income.'*^  Thus,  the  pay  of  an 
army  or  naval  officer  on  the  retired  list  is  income  and  is  taxable  as 
such,*"  and  the  Treasury  Department  holds  that  the  pay  of  United 
States  judges,  when  retired,  is  subject  to  the  income  tax.  (Regu- 
lations No.  33,  art.  4,  par.  58.)  And  in  respect  to  a  salary  derived 
from  any  source,  it  is  immaterial  that  its  amount  is  uncertain  or 
varies  from  time  to  time,  or  that  it  depends  on  the  extent  of  the 
services  actually  rendered  or  the  amount  of  business  done,  or  that 

4  5  Von  Baumbach  v.  Sargent  Land  Co.,  242  U.  S.  503,  37  Sup.  Ct.  201,  01 
L.  Ed.  460,  reversing  219  Fed.  31,  134  C.  C.  A.  649. 
4«  Raynolds  v.  Hanna  (C.  C.)  55  Fed.  783. 
4  7  Fairchild  v.  Fairchild  (Pa.)  9  Atl.  255. 
4  8  White  V.  Koeliler,  70  N,  J.  Law,  526,  57  Atl.  124. 
4  9  In  re  Ward  [1897]  1  Q.  B.  266. 
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it  may  include  commissions  on  sales. ^'^  A  locomotive  engineer 
who  earns  more  than  the  statutory  minimum  is  taxable,  although 
he  is  not  paid  a  fixed  salary  but  so  much  for  every  mile  run. ^^  It 
is  ruled  by  the  Treasury  Department  that  a  person  receiving  an 
annual  salary,  and,  in  addition,  a  percentage  commission  on  all 
sales,  the  exact  amount  due  on  account  of  commissions  not  being 
determinable  until  a  month  or  more  after  the  close  of  the  year  in 
which  the  commissions  were  earned,  at  which  time  both  his  sal- 
ary for  the  preceding  year  and  his  commissions  are  paid  to  him, 
should  return  as  income,  for  the  year  in  which  payment  was  made, 
the  aggregate  amount  received  on  account  of  salary  and  commis- 
sions. And  where  an  employee  is  paid  a  sum  equal  to  two  years' 
salary  on  condition  that  he  surrender  his  contract  of  employment, 
such  sum  should  be  reported  by  him  on  his  annual  return  as  in- 
come. And  where  a  service  and  payment  period  is  divided  by  the 
end  of  a  taxable  year,  the  compensation  for  the  period  so  divided 
at  the  end  of  the  year  will  be  accounted  for  in  the  return  for  the 
year  in  which  payment  is  made  and  received.  But  where  the  serv- 
ice is  of  such  a  nature  as  to  be  compensated  by  fee,  or  such  that 
no  portion  of  the  amount  becomes  due  until  the  service  is  complet- 
ed, then  the  total  amount  of  the  compensation  should  be  included 
in  the  return  for  the  year  in  which  the  compensation  is  received. 
(Regulations  No.  33,  art.  4,  pars.  52-54;  T.  D.  2090.)  Compensa- 
tion for  services  is  none  the  less  income  to  the  employee  because 
it  is  paid  in  the  form  of  a  percentage  of  net  profits.  (Regulations 
No.  33,  art.  4,  par.  20.)  Where  service  is  rendered  for  a  stipulated 
price,  wage,  or  salary,  and  is  paid  with  something  other  than  mon- 
ey, the  stipulated  value  of  the  service  in  terms  of  money  is  the  value 
at  which  the  thing  taken  in  payment  is  to  be  considered  for  the 
purpose  of  the  income  tax.  Where  there  is  no  stipulation  as  to  the 
value  of  the  service,  and  payment  for  the  service  is  made  in  some- 
thing other  than  money,  the  market  or  reasonable  value  of  the 
thing  taken  in  payment  is  the  amount  to  be  included  as  income  for 
the  purposes  of  the  income  tax.  (Regulations  No.  33,  art.  4,  pars. 
21,  22.) 

In  regard  to  allowances  made  to  a  salaried  officer,  in  addition  to 
his  salary,  to  cover  subsistence,  traveling  expenses,  quarters,  and 

5  0  In  cases  where  officers  or  employees  of  a  corporation  are  paid  a  stated 
salary,  to  which  is  added  a  percentage  of  tlie  profits  of  the  corporation,  as 
compensation  for  services  rendered,  the  company  must  report  the  amount 
of  such  combined  payments  made  during  the  year,  that  the  income  tax  may 
be  assessed  thereon.    (T.  D.  2152,  Feb.  12,  1915.) 

51  Attorney  General  v.  Ostrum  [1904]  App.  Cas.  144. 
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the  like,  the  Treasury  Department  rules  that  where  an  individual 
is  furnished  living  quarters  in  addition  to  his  salary,  the  rental 
value  thereof  is  to  be  regarded  a  part  of  his  compensation  and  is 
taxable  as  income;  that  the  difference  between  the  amount  re- 
ceived as  mileage  and  the  amount  of  actual  necessary  expenses  in- 
curred on  a  journey  must  be  returned  as  income ;  that  where  there 
is  a  per  diem  allowance  in  lieu  of  subsistence  while  under  traveling 
orders,  the  total  allowance  is  income,  and  there  may  be  taken  as  a 
deduction  for  expense  the  amount  actually  expended  from  such  al- 
lowance for  actual  necessary  traveling  expenses.  (Regulations  No. 
33,  art.  4,  par.  55.)  And  the  same  rule  is  applied  to  commutation 
of  quarters  and  the  money  equivalent  of  quarters  furnished  in  kind ; 
but  that  amounts  paid  by  the  government, 'in  the  nature  of  reim- 
bursement for  subsistence  and  other  items  of  actual  expense  in- 
curred while  absent  on  business  for  the  government,  are  not  re- 
quired to  be  returned  as  income.     (T.  D.  2090,  Dec.  14,  1914.) 

It  should  also  be  observed  that  although  a  particular  corporation 
may  be  of  such  a  character  as  to  be  exempt  from  the  income  tax, 
yet  the  salaries  which  it  pays  to  its  officers  or  employees  are  not 
for  that  reason  exempt,  but  are  taxable  to  them  as  income.  (T.  D. 
2090,  Dec.  14,  1914.)  For  this  reason,  the  salary  received  by  the 
rector  of  a  church  or  by  a  professor  in  a  college  is  not  exempt, 
though  the  corporation  paying  the  salary  is  exempt. 

The  salaries  of  state  and  municipal  officers  are  exempt  from  the 
federal  income  tax.  But  an  individual  who  enters  into  a  contract 
with  a  state,  or  any  political  subdivision  thereof,  for  the  doing  of 
a  thing  or  things  specified  by  the  contract,  the  completion  of  which 
will  constitute  a  fulfillment  of  the  contract  on  his  part,  is  not  an 
officer  or  employee  of  the  state  or  political  subdivision  thereof 
within  the  meaning  of  the  law;  and  the  amount  received  by  him 
from  the  state  or  political  subdivision  under  the  terms  of  the  con- 
tract is  to  be  accounted  for  as  income.  (Regulations  No.  33,  art. 
4,  par.  47.) 

§  46.     Insurance  Agents'  Commissions 

The  commissions  retained  by  an  insurance  agent  out  of  premiums 
paid  on  the  policies  which  he  writes  for  his  company  are  part  of 
his  taxable  income,  and  this  applies  to  a  commission  so  retained  by 
the  agent  on  his  own  life  insurance  policy.  (T.  D.  2137,  Jan.  30, 
1915.)  An  agent's  commissions  on  renewal  premiums  on  insur- 
ance are  income  when  received,  and  income  for  the  period  in  which 
received.  (T.  D.  2011,  July  28,  1914.)  In  a  case  in  which  this  sub- 
ject was  considered  it  appeared  that,  by  the  contract  between  an 

(56) 


Ch.  4)  WHAT  CONSTITUTES  TAXABLE   INCOME  §   47 

insurance  company  and  an  agent,  he  was  to  receive  as  compensa- 
tion for  soliciting  insurance  certain  specified  percentages  of  the 
premiums  paid  on  policies  written  through  his  solicitation  for  the 
first  and  subsequent  years  for  20  years  from  the  date  of  each  pol- 
icy, the  contract  providing  that  the  commissions  should  accrue  only 
as  the  premiums  were  paid  to  the  company,  and  that  the  liability 
for  any  particular  commission  should  terminate  if  the  policy  ceased 
to  be  in  force.  It  was  held  that  the  specified  percentages  of  pre- 
miums for  the  second  and  subsequent  years  of  the  life  of  policies, 
issued  prior  to  the  enactment  of  the  income  tax  law,  constituted  in- 
come whi^h  accrued  when  such  premiums  were  paid,  and  were  tax- 
able as  such.  It  was  also  held  that  the  liability  of  the  agent's  per- 
centage of  such  premiums  to  the  income  tax  was  not  affected  by 
the  fact  that  the  agent  hired  subagents  and  maintained  an  office 
force,  and  that  his  percentage  to  some  extent  represented  merely 
deferred  returns,  which  he  had  already  anticipated  and  partially 
expended  for  ofBce  expenses.^^ 

§  47.     Earnings  from  Professions  and  Trades 

The  earnings  of  professional  men,  such  as  lawyers,  physicians, 
surgeons,  clergymen,  engineers,  architects,  authors,  actors,  singers, 
and  othei3  derived  from  their  professional  employment,  constitute 
taxable  income,  if  sufficient  in  amount  to  come  within  the  terms  of 
the  statute,  even  though  not  specifically  mentioned  in  it.  Thus, 
a  lawyer's  professional  earnings  are  taxable  as  income,  and  it  is 
not  a  case  of  double  taxation  though  he  is  also  compelled  to  pay  a 
license  fee  for  the  privilege  of  practising  his  profession. ^^  So,  the 
income  of  a  clergyman  or  minister  includes  not  only  his  fixed  sal- 
ary, but  also  occasional  fees  received  for  weddings,  funerals,  mass- 
es, and  other  professional  services,  though  not  outright  donations 
from  his  parishioners  or  others.  (T.  D.  2090,  Dec.  14,  1914.)  And 
in  all  ordinary  cases,  whatever  accrues  to  the  taxpayer  as  com- 
pensation for  his  personal  exertion  or  endeavor  will  be  taxable  as 
income,  no  matter  what  may  be  the  nature  of  his  employment  or 
pursuit.  In  an  English  case,  it  was  held  that  betting  on  horse 
races,  when  carried  on  systematically  and  annually  and  as  the  per- 
son's chief  or  only  way  of  gaining  money,  is  a  "vocation"  within 
the  income  tax  law,  and  he  must  pay  on  his  winnings,  if  any.^* 

5  2  Edwards  v,  Keith  (D.  C.)  224  Fed.  585,  affirmed  231  Fed.  110,  145  C,  C. 
A.  298 ;    Woods  v.  Lewellyn  (C.  C.  A.)  252  Fed.  106. 

5  3  Commonwealth  v.  Werth,  116  Va.  604,  82  S.  E.  695,  Ann.  Cas.  191t>D, 
1263. 

54  Partridge  v.  Mallandaine,  L.  R.  18  Q.  B.  Div.  276. 
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§  48.     Pensions,  Subsidies,  and  Gifts 

A  pension,  whether  paid  by  the  United  States,  by  a  private  in- 
stitution, or  by  an  individual,  is  to  be  accounted  for,  for  income-tax 
purposes,  in  all  cases  where  the  income  of  the  pensioner  is  liable 
for  the  income  tax.  (Reg-ulations  No.  33,  art.  4.  par.  49.)  Un- 
der the  English  law  it  is  held  that  the  pension  of  a  retired  judge 
or  other  public  officer,  though  voted  annually  by  the  legislative' 
authority,  is  taxable  as  income. ^^  But  a  pension  not  granted  by 
the  government,  but  by  a  private  individual  or  society,  as  a  pure- 
ly voluntary  gift,  and  without  any  legal  claim  upon  the  donor, 
in  recognition  of  meritorious  past  services  or  for  other  such  rea- 
sons, is  not  a  "profit  or  gain  arising  from  any  kind  of  property" 
or  from  "any  profession,  trade,  employment,  or  vocation,"  and  is 
therefore  not  assessable  as  income  of  the  recipient.^**  On  the  other 
hand,  it  was  held  that,  where  a  corporation  establishes  a  pension  or 
benefit  fund  for  its  employes,  requiring  each  of  them  to  become  a 
subscriber  and  to  contribute  a  certain  percentage  of  his  salary, 
but  contributions  are  returnable  (except  where  forfeited  for  fraud 
or  dishonesty)  either  by  way  of  a  superannuation  benefit,  or  in  a 
lump  sum  with  interest  in  case  of  death  or  retirement,  the  full  sal- 
aries of  the  employes  accrue  to  them  and  are  assessable  for  the  in- 
come tax,  and  not  merel}^  the  amount  received  after  deducting  such 
contributions.^^  On  similar  principles  it  is  held  that  a  gift  of  mon- 
ey, raised  by  voluntary  subscriptions,  and  made  annually  to  a  min- 
ister of  religion  by  his  congregation,  is  assessable  as  income,  be- 
cause made  to  him  as  a  minister  and  in  respect  to  the  discharge  of 
his  duties  in  that  office,  which  is  an  "employment"  within  tb.e  mean- 
ing of  the  statute.^^  But  where  a  curate  receives  from  a  religious 
society  a  grant  in  money,  renewable  annually  at  discretion  and  on 
certain  conditions,  and  the  grant  is  in  recognition  of  faithful  serv- 
ices as  a  clergyman,  but  not  in  respect  of  the  particular  curacy 
which  he  holds,  it  is  held  that  it  is  not  taxable  as  income. °^  So 
where  a  portion  of  a  collection  made  in  church  was  given  by  way 
of  an  "Easter  offering"  to  the  incumbent  of  the  parish  by  reason 
of  his  office,  but  the  gift  would  not  have  been  made  had  not  the 
recipient,  besides  being  the  incumbent,  also  been  poor,  it  was  held 

5  5  Ex  parte  Huggins,  L.  R.  21  Ch.  Div.  85. 

5  0  Turner  v.  Cuxon,  L.  R.  22  Q.  B.  Div.  150. 

5  7  Hudson  V.  Gribble  [1903]  1  K.  B.  517,  4  Tax  Cas.  522. 

5  8  111  re  Strong,  15  Scotch  Law  Rep.  704,  1  Tax  Cas.  207;  Blakiston  v. 
Cooper  [1909]  App,  Cas.  104;  Herbert  v.  McQuade  [1902]  2  K.  B.  621,  4  Tax 
Cas.  489 ;   Cooper  v.  Blakiston  [1909]  App.  Cas.  104,  5  Tax  Cas.  347. 

5  9  Turner  v.  Cuxon,  L.  R.  22  Q.  B.  Div.  150. 
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that  the  money  was  not  given  as  an  additional  remuneration  for 
services,  but  on  account  of  personal  poverty,  and  was  therefore  not 
taxable."" 

Any  bonus  or  other  item  of  compensation  paid  to  an  employe  of 
a  corporation,  firm,  or  individual,  in  addition  to  his  regular  salary 
or  wage,  under  a  contract  express  or  implied,  as  additional  com- 
pensation for  services  rendered  as  a  reward  for  past  endeavors,  or 
as  a  stimulus  to  further  zeal  and  enthusiasm  in  the  discharge  of 
his  duties,  is  held  to  constitute  taxable  income  which  should  be  re- 
ported under  "gross  income"  in  the  employe's  return  rendered  for 
the  year  during  which  received.  Christmas  remembrances,  anni- 
versary gifts,  etc.,  from  an  employer  to  an  employe  do  not  con- 
stitute such  items  as  are  subject  to  the  income  tax.  U.  S.  Income 
Tax  Primer,  art.  33. 

According  to  the  doctrine  of  the  English  cases,  a  subsidy  paid 
annually  by  a  government  is  taxable  as  income  of  the  recipient. 
This  was  ruled  in  a  case  where  a  company  undertook  to  construct 
a  railroad  in  Brazil  under  a  government  guaranty  of  seven  per  cent 
interest  on  the  capital  raised  and  devoted  to  the  building  of  the 
road,  and  it  was  held  taxable  on  the  money  received  from  the  gov- 
ernment.*'^ 

The  federal  income  tax  law  includes  "the  income  from,  but  not 
the  value  of,  property  acquired  by  gift,  bequest,  devise,  or  descent." 
And  under  this  provision  it  is  ruled  that,  where  the  monthly  salary 
of  an  officer  or  employe  is  paid  for  a  limited  period  after  his  death 
to  his  widow,  in  recognition  of  the  services  rendered  by  her  hus- 
band, but  without  the  rendition  of  any  services  by  the  widow,  such 
payment  is  a  gratuity  and  exempt  from  the  income  tax.  It  is  also 
ruled  that  if  property  acquired  by  gift,  bequest,  etc.,  is  sold  at  a 
price  greater  than  the  appraised  value  at  the  time  the  property  was 
acquired,  the  gain  in  value  is  income  and  is  subject  to  the  tax.  (T. 
D.  2090,  Dec.  14,  1914.)  For  instance,  the  fair  market  price  or  value 
of  stock  acquired  by  gift  subsequent  to  March  1,  1913,  is  the  basis 
for  computing  the  gain  derived  or  loss  sustained  by  the  sale  there- 
of. If  acquired  by  gift  prior  to  March  1,  1913,  the  fair  market  price 
or  value  as  of  that  date  is  the  basis  for  computation.  (Regulations 
No.  33,  art.  4,  par.  41.)  Where  common  stock  is  received  as  a 
bonus  in  consideration  of  the  purchase  of  preferred  stock,  the  entire 

60  Turton  v.  Cooper,  5  Tax  Cas.  138.  But  see  Cooper  v.  Blakiston  [190'JJ 
App.  Cas.  104,  5  Tax  Cas.  347. 

61  Blake  v.  Imperial  Brazilian  Ry.,  2  Tax  Cas.  58.  And  see  Pretoria- 
Pietersburg  R.  Co,  v.  Elgood,  98  Law  T.  741. 
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proceeds  derived  from  the  sale  or  transfer  of  such  stock  is  income 
and  subject  to  the  tax.    (Idem,  par.  40.) 

§  49.     Gifts  or  Donations  to  Corporations 

In  former  income  tax  laws,  the  provision  exempting  from  taxa- 
tion the  value  of  property  acquired  by  gift  applied  only  in  the  case 
of  individual  taxpayers,  and  not  to  corporations.  But  this  is 
changed  by  the  Revenue  Act  of  1918  (the  statute  now  in  force), 
inasmuch  as  it  provides  (§  233)  that  "in  the  case  of  a  corporation 
subject  to  the  tax,  the  term  'gross  income'  means  the  gross  income 
as  defined  in  section  213."  Section  213  is  that  which  defines  gross 
income  for  the  purpose  of  taxation  in  the  case  of  individuals,  and 
it  is  there  provided  that  the  term  gross  income  "does  not  include  the 
following  items,  which  shall  be  exempt  from  taxation  under  this 
title  *  *  *  (3)  the  value  of  property  acquired  by  gift,  bequest, 
devise,  or  descent,  but  the  income  from  such  property  shall  be 
included  in  gross  income." 

But  where  the  sole  stockholder  of  a  corporation,  which  furnished 
its  capital,  releases  a  debt  in  favor  of  the  corporation,  such  sum 
should  be  treated  as  an  addition  to  its  capital,  rather  than  as  in- 
come."^ And  in  cases  where  a  corporation  requires  additional  funds 
for  conducting  its  business,  and  obtains  such  needed  money  through 
voluntary  pro  rata  payments  by  its  stockholders,  and  such  amounts 
received  are  credited  to  its  surplus  account  or  to  a  special  capital 
account,  the  amounts  so  received  will  not  be  considered  income,  al- 
though, as  representing  this  additional  fund,  there  is  no  increase  in 
outstanding  shares  of  stock  or  liability  of  the  corporation.  The 
payments  made  under  such  circumstances  are  in  the  nature  of  vol- 
untary assessments  upon,  and  represent  an  additional  price  paid  for, 
the  shares  of  stock  held  by  the  individual  stockholders,  and  will  be 
treated  as  an  addition  to  and  as  a  part  of  the  operating  capital  of  the 
company.  (Regulations  No.  33,  art.  96.)  And  if,  for  the  purpose 
of  enabling  a  corporation  to  secure  working  capital,  or  for  any  other 
purpose,  the  stockholders  donate  or  return  to  the  corporation  to  be 
resold  by  it  certain  shares  of  stock  of  the  company  previously  issued 
to  them,  the  sale  of  such  stock  will  be  considered  a  capital  trans- 
action, and  the  proceeds  of  such  sale  wilLbe  treated  as  capital  and 
will  not  constitute  income  of  the  corporation.     (Idem,  art.  99.) 

§  50.     Judgments  and  Recoveries  for  Damages 

An  amount  recovered  by  an  individual  as  the  result  of  a  suit  or 
compromise  for  personal  injuries  sustained  by  him  through  accident 

82  U.  S.  V.  Oregon-Washington  R.  &  Nav.  Co.  (C.  C.  A.)  251  Fed.  211. 
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is  not  taxable  income.  (T.  D.  2747,  July  12,  1918.)  The  Treasury 
formerly  ruled  that  payments  made  to  an  injured  employee  by  a 
corporation  under  the  accident  compensation  laws  in  force  in  several 
of  the  states  constituted  taxable  income  in  his  hands.  (T.  D.  2570, 
Nov.  6,  1917.)  But  it  is  doubtful  if  this  ruling  would  be  adhered 
to,  in  view  of  the  later  decision  above  cited.  But  when  a  corpora- 
tion, as  the  result  of  a  suit  or  otherwise,  secures  payment  for  dam- 
ages which  it  may  have  sustained,  and  the  amount  of  such  payment 
is  in  excess  of  an  amount  necessary  to  make  good  the  damage  or 
damaged  property,  the  amount  of  such  excess  will  be  considered 
and  returned  as  income  for  the  year  in  which  received.  If  the  entire 
or  an  estimated  amount  of  the  damage  shall  have  been  previously 
charged  off  and  deducted  from  gross  income,  then  the  amount  re- 
covered shall  be  returned  as  income.  If  the  amount  recovered  is 
less  than  the  damage  sustained,  or  less  than  an  amount  necessary 
to  make  good  the  damage,  the  difference  between  the  actual  amount 
of  damage  sustained  and  the  amount  recovered  will  be  deductible 
as  a  loss.    (Regulations  No.  33,  art.  94.) 

§  51.     Compensation  for  Property  Requisitioned  or  Destroyed 

In  the  case  of  property,  title  to  which  has  been  requisitioned  for 
war  uses,  or  property  which  has  been  lost  or  destroyed  in  whole  or 
in  part  through  war  hazards,  the  amount  receiV'ed  by  the  owner  as 
compensation  may  be  in  excess  of  the  value  of  the  property  as  of 
March  1,  1913,  or  over  its  cost  if  acquired  after  that  date.  Such 
excess,  except  so  far  as  actually  used  for  the  replacement  of  the 
property  in  kind,  is  subject  to  the  income  and  excess  profits  taxes. 
If  the  owner  intends  to  use  the  compensation  money  to  replace 
the  property  lost  or  destroyed,  but  is  unable  to  do  so  at  once, 
owing  to  war  conditions,  he  may  carry  the  entire  amount  into  a 
"replacemeat  fund,"  and  pending  the  disposition  of  this  fund,  the 
accounting  for  gain  or  loss  thereon  may  be  deferred  for  a  reason- 
able time.  Where  the  property  was  mortgaged,  the  amount  pay- 
able to  the  mortgagee  may,  with  the  approval  of  the  Commissioner 
of  Internal  Revenue,  be  paid,  and  the  balance  carried  into  the  re- 
placement fund.  The  taxpayer  must  apply  to  the  Commissioner 
for  leave  to  establish  such  replacement  fund,  stating  all  the  facts, 
under  oath,  and  undertaking  that  he  will  proceed  as  expeditiously 
as  possible  to  replace  or  restore  the  property.  He  must  give  a 
bond  for  the  estimated  taxes  assessable  on  the  income  so  carried 
to  replacement  fund,  or  he  may  deposit  Liberty  bonds  in  lieu  of 
such  bond.     (T.  D.  2706,  April  25,  1918.)     Official  forms  have  been 
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prescribed  for  the  various  papers  involved  in  a  transaction  of  this 
kind  (T.  D.  2733,  June  17,  1918)  and  will  be  furnished  by  collectors. 

§  52.     Proceeds  of  Life  and  Accident  Insurance  Policies 

The  income  tax  law  specifically  exempts  "the  proceeds  of  life 
insuran-ce  policies  paid  upon  the  death  of  the  insured  to  individual 
beneficiaries  or  to  the  estate  of  the  insured,"  and  also  "the  amount 
received  by  the  insured  as  a  return  of  premium  or  premiums  paid 
by  him  under  life  insurance,  endowment,  or  annuity  contracts, 
either  during  the  term  or  at  the  maturity  of  the  term  mentioned  in 
the  contract  or  upon  surrender  of  the  contract,"  and  also  "amounts 
received,  through  accident  or  health  insurance  or  under  workmen's 
compensation  acts,  as  compensation  for  personal  injuries  or  sick- 
ness."    (Revenue  Act  of  1918,  §  213  (b),  pars.  1,  2,  6.) 

Where  the  insured  receives,  under  any  form  of  life  insurance, 
an  amount  in  excess  of  premiums  paid  for  the  insurance,  such  excess 
has  a  taxable  status  and  is  to  be  accounted  for  as  for  the  calendar 
year  of  its  receipt;  and  dividends  on  paid-up  policies  are  in  the 
nature  of  corporate  dividends,  and  are  to  be  accounted  for  as  in- 
come for  the  purpose  of  the  surtax  only.  (Regulations  No.  33,  art. 
4,  pars.  45,  46.)  But  on  the  strength  of  an  opinion  of  the  Attorney 
General,  the  department  rules  that  the  proceeds  of  an  accident  in- 
surance policy  received  by  an  individual  on  account  of  personal 
injuries  sustained  by  him  through  accident  are  not  taxable  as  in- 
come.    (T.  D.  2747,  July  12,  1918.) 

§  52a.     Legacies  and  Inheritances 

The  income  tax  act  of  1918  expressly  excludes  from  the  taxable 
income  of  an  individual  "the  value  of  property  acquired  by  bequest, 
devise,  or  descent,  but  the  income  from  such  property  shall  be  in- 
cluded as  income."  It  is  ruled  that  "the  general  policy  of  the  law 
and  the  rule  of  interpretation  require  that  legacies  in  all  cases,  un- 
less clearly  inconsistent  with  the  intention  of  the  testator,  should 
be  held  to  be  vested  rather  than  contingent ;  and  where  there  is  a 
vested  interest,  the  income  from  such  interest,  whether  distributed 
or  not,  is  subject  to  the  tax;  and  when  in  the  hands  of  fiduciaries, 
they  are  required  to  account  for  and  pay  the  tax  thereon."  (T.  D. 
2090,  Dec.  14,  1914.)  A  legatee  is  required  to  return  as  income  the 
full  amount  of  interest  received  by  him  on  a  bond,  notwithstanding 
the  fact  that  a  part  of  the  first  coupon,  payable  after  he  had  receiv- 
ed it,  had  been  added  to  the  bond  and  included  in  the  gross  estate 
of  the  decedent,  thereby  becoming  subject  to  the  estate-tax  law. 
(T.  D.  2570,  Nov.  6,  1917.) 
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§  53.     Products  of  Farming  and  Stock-Raising 

The  profit  derived  by  a  farmer  or  stock-raiser  from  the  sale  of 
the  products  of  the  farm  or  ranch,  that  is,  the  amount  received  on 
such  sales  less  the  cost  of  production,  constitutes  income  taxable 
under  the  statute  now  in  force. "^  But  so  much  of  the  produce  of  a 
farm  as  is  directly  used  and  consumed  by  the  farmer  and  his  fam- 
ily is  not  to  be  reckoned  as  a  part  of  his  income,  even  though  it 
might  have  been  sold,  if  not  so  used,  and  a  profit  derived  from  it.°* 
And  grain  or  other  crops  or  live  stock  remaining  in  the  producer's 
possession  and  unsold  at  the  end  of  the  year  are  not  to  be  reckoned 
as  a  part  of  the  year's  income.  This  is  to  be  inferred  from  the  fact 
that  those  statutes  which  have  dealt  specifically  with  the  matter 
have  not  directed  that  the  term  "income"  should  include  the 
amount  of  crops  raised,  etc.,  or  the  value  of  such  productions,  but 
only  the  "amount  of  sales"  thereof  after  making  the  proper  deduc- 
tions. But  aside  from  this  consideration,  the  rule  is  deducible 
from  the  general  principle  that  a  law  taxing  income  does  not  ap- 
ply to  anything  of  value  which,  if  sold,  is  capable  of  producing  in- 
come, but  which,  remaining  unsold,  is  to  be  regarded  as  principal 
or  at  most  as  a  source  of  income. 

The  Treasury  Department  has  issued  a  detailed  set  of  regula- 
tions upon  the  subject  of  "income  from  farms  and  allowable  deduc- 
tions."   These  are  as  follows : 

The  term  "farm"  as  herein  used  embraces  the  farm  in  the  ordi- 
narily accepted  sense,  plantations,  ranches,  stock  farms,  dairy 
farms,  poultry  farms,  fruit  farms,  truck  farms,  and  all  lands  used 
for  similar  purposes ;  and  for  the  purposes  of  this  decision,  all  per- 
sons who  cultivate,  operate,  or  manage  farms  for  gain  or  profit, 
either  as  owners  or  tenants,  are  designated  as  "farmers." 

All  gains,  profits,  and  income  derived  from  the  sale  or  exchange 
of  farm  products,  whether  produced  on  the  farm  or  purchased  and 
resold  by  the  farmer,  shall  be  included  in  the  return  of  net  income 
for  the  year  in  which  the  products  were  actually  marketed  and 
sold.  All  items  of  expense  connected-  with  the  planting,  cultivat- 
ing, harvesting,  and  marketing  of  a  crop,  or  the  care,  feeding,  and 
marketing  of  live  stock,  may  be  claimed  as  a  deduction  only  in  the 
return  rendered  for  the  year  during  which  such  expenditures  were 
made.  This  ruling  applies  even  though  the  crops  or  stock  in  con- 
nection with  which  the  expenses  were  incurred  may  not  have  been 

0  3  In  re  Laupahoehoe  Sugar  Co.,  18  Hawaii,  206. 

64  Robertson  v.  Pratt,  13  Hawaii,  590;  People  v.  Purdy,  58  Hun,  386,  12 
N.  Y.  Supp.  307. 
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sold  or  exchanged  for  money  or  a  money  equivalent  during  the 
year  for  which  the  return  is  rendered. 

Rents  received  in  crop  shares  shall  likewise  be  returned  as  of  the 
year  in  which  the  crop  shares  are  reduced  to  money  or  a  money 
equivalent,  and  allowable  deductions,  likewise,  shall  be  claimed  in 
the  return  of  income  for  the  tax  year  to  which  they  apply,  although 
expenses  and  deductions  may  be  incident  to  products  which  re- 
mained unsold  at  the  end  of  the  year  for  which  the  deductions  are 
claimed.  When  farm  products  are  held  for  favorable  market 
prices,  no  deduction  on  account  of  shrinkage  in  weight  or  physical 
value,  or  losses  by  reason  of  such  shrinkage  or  deterioration  in 
storage,  shall  be  allowed. 

It  is  held  that  the  amount  expended  in  purchasing  stock  for  re- 
sale is  an  investment  of  capital  and  is  not  to  be  taken  as  an  item  of 
expense  for  the  year  in  which  the  stock  was  purchased,  or  for  any 
subsequent  year;  but  when  the  stock  so  purchased  is  sold  its  cost 
is  to  be  deducted  from  the  sales  price  in  ascertaining  the  amount  of 
gain  Or  profit  returnable  for  tax  purposes. 

Where  the  cost  of  stock  or  farm  products  purchased  in  1916  or 
any  previous  year  for  resale,  or  the  expense  of  producing  stock  or 
products  on  the  farm,  has  been  claimed  as  a  deduction  or  taken 
into  consideration  in  ascertaining  the  farmer's  liability  to  income 
tax  for  some  year  prior  to  1917,  and  the  stock  or  farm  products 
so  purchased  or  produced  were  sold  during  the  latter  j'^ear,  the  en- 
tire proceeds  of  the  sale  are  to  be  returned  as  income  for  the  year 
in  which  the  sale  was  made,  for  the  reason  that  the  farmer,  having 
once  received  the  benefit  of  the  deduction,  is  not  again  entitled  to 
it.  If,  however,  such  cost  or  expense  had  not  been  claimed  as  a 
deduction,  or  had  not  been  taken  into  consideration  in  ascertaining 
the  farmer's  liability  to  income  tax  for  a  previous  year,  the  amount 
of  such  cost  or  expense  may  be  deducted  from  the  selling  price  of 
the  stock  or  farm  products  and  the  difference  only  returned  as  in- 
come. 

Where  stock  has  been  purchased  for  any  purpose,  and  afterwards 
dies  from  disease  or  injury,  or  is  killed  by  order  of  the  authorities 
of  a  state  or  the  United  States,  and  the  cost  thereof  has  not  been 
claimed  as  an  item  of  expense,  the  actual  purchase  price  of  such 
stock,  less  any  depreciation  which  may  have  been  previously  claim- 
ed, may  be  deducted  as  a  loss.  Property  destroyed  by  order  of  the 
authorities  of  a  state  or  of  the  United  States  may,  in  like  manner, 
be  claimed  as  a  loss ;  but  if  reimbursement  is  made  by  a  state  or 
the  United  States,  in  whole  or  in  part,  on  account  of  stock  killed 
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or  property  destroyed,  the  amount  received  shall  be  reported  as  in- 
come for  the  year  in  which  reimbursement  is  made. 

The  cost  of  farm  machinery  is  not  an  allowable  deduction  as  an 
item  of  expense,  but  the  cost  of  ordinary  tools  may  be  included  un- 
der this  item. 

Under  the  deduction  for  "a  reasonable  allowance  for  the  ex- 
haustion, wear,  and  tear  of  the  property  arising  out  of  its  use  or 
employment  *  *  *  ,  "  there  may  be  claimed  a  reasonable  allow- 
ance for  depreciation  on  farm  buildings  (other  than  a  dwelling  oc- 
cupied by  the  owner),  farm  machinery,  and  other  physical  prop- 
erty, including  stock  purchased  for  breeding  purposes ;  but  no 
claim  for  depreciation  on  stock  raised  or  purchased  for  resale  will 
be  allowed. 

Farmers  who  keep  books  according  to  some  approved  method  of 
accounting,  which  clearly  show  the  net  income,  and  take  annual 
inventories,  may,  if  the  same  method  is  consistently  followed  from 
year  to  year,  prepare  their  returns  in  accordance  with  the  showing 
made  by  the  books  and  inventories.  If  the  inventory  method  is 
adopted  the  farmer  should,  in  order  to  ascertain  gross  income,  add 
to  the  amount  received  from  sales  made  during  the  year  the  inven- 
tory of  the  live  stock  and  products  on  hand  at  the  close  of  the  year, 
and  from  this  sum  deduct  the  amount  expended  in  purchasing  live 
stock  and  products  plus  the  inventory  of  the  live  stock  and  products 
at  the  beginning  of  the  year. 

The  inventory  at  the  beginning  of  a  tax  year  must  be  the  same 
figure  as  at  the  close  of  the  next  preceding  year  and  must  include 
the  cost  price  of  live  stock  or  products  purchased  for  resale,  and 
may  include  the  live  stock  and  products  produced  on  the  farm  and 
still  on  hand.  Where  gross  income  is  ascertained  by  inventories, 
no  deduction  can  be  made  for  live  stock  or  products  lost  during  the 
year,  whether  purchased  for  resale  or  produced  on  the  farm,  as 
such  losses  will  be  reflected  in  the  inventory  by  reducing  the 
amount  of  live  stock  or  products  on  hand  at  the  close  of  the  year. 

A  person  cultivating  or  operating  a  farm  for  recreation  or  pleas- 
ure, on  a  basis  other  than  the  recognized  principles  of  commercial 
farming,  the  result  of  which  is  a  continual  loss  from  year  to  year, 
is  not  regarded  as  a  farmer.  In  such  cases,  if  the  expenses  incurred 
in  connection  with  the  farm  are  in  excess  of  the  receipts  therefrom, 
the  entire  receipts  from  sale  of  products  may  be  ignored  in  render- 
ing a  return  of  income,  and  the  expenses  incurred  being  regarded 
as  personal  expenses  will  not  constitute  allowable  deductions  in  the 
return  of  income  derived  from  other  sources. 

Live  stock  purchased  for  draft,  breeding,  or  dairy  purposes,  or 
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for  any  purpose  other  than  resale,  may  be  included  in  the  inventory 
for  each  year  at  a  figure  which  will  reflect  the  reduction  in  value 
estimated  to  have  occurred  during  the  year  through  increase  or  age 
or  other  causes.  Such  a  reduction  in  value  should  be  based  on  the 
cost  and  estimated  life  of  the  live  stock.  In  the  case  of  the  loss  of 
such  live  stock  no  deduction  can  be  made,  as  this  loss  will  be  re- 
flected in  the  inventory  at  the  end  of  the  year.  Where  the  inven- 
tory method  is  used,  the  cost  price  of  the  article  sold  must  not  be 
taken  as  an  additional  deduction  in  the  return  of  income  as  it  is 
reflected  in  the  inventory. 

An  individual  engaged  in  raising  and  selling  stock  (cattle,  sheep, 
horses,  etc.),  is  not  entitled  to  claim  as  a  loss  the  value  of  such  ani- 
mals raised  as  die.  The  cost  of  raising  will  have  been  taken  as  an 
expense  deduction.  In  the  case  of  animals  purchased,  which  die, 
the  amount  of  purchase  money  will  be  an  allowable  deduction,  if 
not  previously  deducted  as  a  business  expense.  In  case  of  sale  the 
total  amount  received  for  stock  raised  and  for  stock  purchased  for 
resale  is  to  be  accounted  for  as  income. 

Amounts  expended  in  the  development  of  orchards  and  ranches 
prior  to  the  time  when  the  productive  stage  is  reached  constitute 
investments  of  capital. 

Corporations  engaged  in  operating  plantations,  ranches,  stock 
farms,  poultry  farms,  and  lands  used  for  raising  fruit,  truck,  etc., 
including  orchards  of  all  kinds,  shall  make  their  returns  on  the 
basis  of  the  products  actually  marketed  and  sold  during  the  year, 
whether  such  products  were  produced  or  purchased  and  resold. 

All  deductions  shall  be  based  upon  the  legitimate  expense  inci- 
dent to  the  current  year  whether  for  the  production  of  the  present 
or  future  years,  except  that  in  a  case  wherein  a  corporation  is  en- 
gaged in  producing  crops  which  take  more  than  a  year  from  the 
time  of  planting,  to  the  process  of  gathering  and  disposal,  the  in- 
come reported  and  expenses  deducted  should  be  determined  upon 
the  crop  basis. 

Where  a  farmer  exchanges  farm  produce  for  merchandise,  gro- 
ceries, or  mill  products,  the  market  value  of  the  article  or  product 
received  in  exchange  is  to  be  returned  as  income.  (T.  D.  2153; 
Regulations  No.  33,  art.  4,  pars.  29-38;  Idem,  pars.  404-409,  as  mod- 
ified by  T.  D.  2665,  March  8,  1918.) 

§  54,     Produce  of  Mines  and  Oil  and  Gas  Wells 

The  owners  of  mines  producing  coal,  gold,  silver,  or  other  min- 
erals, or  of  nitrate  beds  or  other  similar  natural  deposits,  or  of  oil 
or  natural  gas  wells,  are  assessable  for  the  income  tax  upon  the 
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net  profits  realized  by  the  sale  of  their  products  in  each  year."^ 
The  argument  has  sometimes  been  advanced  that  as  minerals  in 
place  constitute  a  part  of  the  realty,  and  as  the  extraction  of  any 
given  quantity  leaves  the  investment  of  the  owner  worth  just  so 
much  the  less,  the  sale  of  mineral  products  should  be  regarded  as  a 
sale  of  capital  assets,  and  not  as  income.  Thus,  in  a  case  in  Penn- 
sylvania, an  oil  company,  having  all  its  capital  invested  in  oil-pro- 
ducing property,  and  paying  dividends  entirely  out  of  the  products 
of  its  oil  wells,  resisted  payment  of  an  income  tax  assessed  against 
it,  claiming  that  it  could  have  no  taxable  net  income  until  the  pro- 
ceeds of  its  business  had  repaid  all  the  capital  invested,  since,  in 
view  of  the  depletion  of  its  sources  of  revenue,  its  dividends  paid 
included  not  only  earnings  but  also  a  portion  of  its  capital  returned 
in  this  way  to  the  stockholders.  But  the  court  refused  to  accept 
this  view,  holding  that  all  the  income  received  by  the  company 
from  its  works,  after  deducting  the  operating  expenses,  was  net  in- 
come and  taxable  as  such.°®  Moreover,  this  doctrine  is  well  with- 
in the  analogy  and  the  reason  of  the  well-known  rule  that  in  the 
case  of  mining  companies,  quarry  companies,  and  the  like,  which 
have  what  is  called  a  "wasting  property,"  the  payment  of  dividends 
to  the  stockholders  out  of  the  amount  realized  on  the  sale  of  their 
products  is  not  regarded  as  an  impairment  of  capital,  nor  are  such 
companies  required  to  create  a  sinking  fund,  out  of  earnings,  before 
declaring  dividends,  to  offset  the  gradual  depletion  of  the  property 
in  which  the  capital  is  invested."^ 

The  Supreme  Court  of  the  United  States  has  lately  held  that 
where,  for  a  large  sum  then  paid,  the  owner  of  ore  lands  granted  a 
lease,  entitling  the  lessee  to  extract  ores  on  payment  of  royalties, 
the  lessee  was  not  a  purchaser  of  the  ore  in  place,  and  a  corpora- 
tion to  which  the  lease  had  been  assigned  was  not  entitled  to  deduct 


63  Stratton's  Independence  v.  Howbert,  231  U.  S.  399,  34  Sup.  Ct.  136,  5S 
L.  Ed.  285;  Alianza  Co.  v.  Bell  [1906]  App.  Gas.  18;  Rhymney  Iron  Co. 
V.  Fowler  [1896]  2  Q.  B.  79,  3  Tax  Cas.  476;  Knowles  v.  McAdam,  L.  R.  3 
Ex.  Div.  23,  1  Tax  Cas.  161;  Arizona  Copper  Co.  v.  Smiles,  29  Scotch  Law 
Rep.  134,  3  Tax.  Cas.  149 ;  Stevens  v.  Durban-Roodepoort  Gold  Min.  Co., 
5  Tax  Cas.  402;  U.  S.  v.  Nipissing  Mines  Co.  (D.  C.)  202  Fed.  803;  Com- 
monwealth V.  Ocean  Oil  Co.,  59  Pa.  61.  See,  also,  Treasury  Decisions  Nos. 
1754  and  1755. 

60  Commonwealth  v.  Ocean  Oil  Co.,  59  Pa.  61.  Compare  Sargent  Land 
Co.  V.  Von  Baumbach  (D.  C.)  207  Fed.  423. 

"  I'eople  V.  Roberts,  156  N.  Y.  585,  51  N.  E.  293;  Excelsior  Water  &  Min- 
ini?  Co.  V.  Pierce,  90  Cal.  131,  27  Pac.  44;  Lee  v.  Neuchatel  Asphalt  Co., 
L,  R.  41  Ch.  Div.  1. 
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from  its  gross  income  derived  from  the  extraction  of  ores  during  the 
year  the  value  of  such  ore  in  place  in  the  mine.®* 

But  here,  as  in  the  case  of  agricultural  products  discussed  in  the 
preceding  section,  the  measure  of  taxable  net  income  is  not  the 
amount  or  value  of  the  products  of  the  year's  operation,  but  the 
net  proceeds  of  sales,  and  hence  there  should  not  be  included  any 
ores  or  other  products  remaining  unsold  at  the  close  of  the  year. 
And  conversely,  the  year's  income  is  not  measured  by  the  year's 
production.  For  irrespective  of  the  time  w^hen  the  particular  ores 
were  brought  to  the  surface,  their  proceeds  are  taxable  as  income 
of  the  year  in  which  they  are  sold.  Nor  should  the  estimate  of  in- 
come be  made  to  include  any  part  of  the  products  of  mines  or  wells 
which  is  used  by  the  owner  in  the  heating,  lighting,  or  operation  of 
his  own  plant,  or  otherwise  consumed  in  aid  of  production.  There 
is  one  decision  which  apparently  contravenes  this  last  statement. 
Under  a  state  statute  imposing  a  percentage  tax  on  the  "gross  re- 
ceipts from  total  production"  of  coal  and  other  minerals,  it  was  held 
that  a  railroad  company  is  subject  to  the  tax  on  coal  mined  by  it 
on  its  properties,  though  the  coal  is  not  sold  but  used  in  the  opera- 
tion of  the  road.®®  But  the  court  felt  compelled  to  adopt  this  con- 
clusion by  a  consideration  of  the  context  and  the  necessity  of  bring- 
ing the  different  provisions  of  the  act  into  harmony  and  effective 
operation. 

§  55.     Profits  of  Business  or  Trade 

The  income  tax  law  specifies,  among  the  sources  of  taxable  in- 
come, profits  arising  from  "business,  trade,  commerce,  or  sales." 
And  the  words  "business"  and  "trade"  are  constantly  associated 
in  similar  taxing  statutes.  These  two  words,  when  thus  found  in 
association,  take  color  from  each  other.  But  even  as  thus  limited, 
the  term  "business"  is  a  word  of  very  wide  import  and  embraces 
everything  about  which  a  person  can  be  employed,  or  which  he 
can  pursue  as  an  occupation  and  for  profit.''"  It  implies,  however, 
continuity  of  action  or  effort,  and  does  not  include  an  isolated  act 
or  operation,  when  transactions  of  the  same  sort  do  not  constitute 
the  person's  vocation,^^  and  probably  it  should  not  be  so  extended 

6  8  U.  S.  V.  Biwabik  Mln.  Co.,  247  U.  S.  116,  38  Sup.  Ct.  462,  62  L.  Ed.  1017. 
60  Missouri,  K.  &  T.  Ry.  Co.  v.  Meyer  (D.  C.)  204  Fed.  140. 

7  0  People  V.  Com'rs  of  Taxes,  22  How.  Prac.  (N.  Y.)  143. 

71  People  V.  Commissioners  of  Taxes,  23  N.  Y.  242;  Parkhurst  v.  Brock, 
72  Vt.  355,  47  Atl.  1068;  Delaware  &  H.  Canal  Co.  v.  Mahlenbrock.  63  N.  J. 
Law,  281,  43  Atl.  978,  45  L.  R.  A.  538 ;  Cooper  Mfg.  Co.  v.  Ferguson,  113  U. 
S.  727,  5  Sup.  Ct.  739,  28  L.  Ed.  1137;    Anderson  v.  Morris  &  E.  R.  Co., 
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as  to  include  illicit  pursuits,  such  as  keeping  a  gaming  house  or 
selling  liquor  without  a  license. '^^  In  construing  the  corporation 
tax  law  of  1909,  the  Supreme  Court  of  the  United  States,  not  mean- 
ing to  enumerate  all  possible  kinds  of  ^'business,"  but  with  refer- 
ence to  the  facts  in  the  group  of  cases  before  it,  said :  "We  think 
it  clear  that  corporations  organized  for  the  purpose  of  doing  busi- 
ness, and  actually  engaged  in  such  activities  as  leasing  property, 
collecting  rents,  managing  office  buildings,  making  investments  of 
profits,  or  leasing  ore  lands  and  collecting  royalties,  managing 
wharves,  dividing  profits,  and  in  some  case's  investing  the  surplus, 
are  engaged  in  business  within  the  meaning  of  this  statute,  and  in 
the  capacity  necessary  to  make  such  organizations  subject  to  the 
law."  ^^  And  in  the  same  case  it  was  specifically  held  that  a  com- 
pany owning  and  leasing  taxicabs  and  collecting  rents  therefrom 
was  engaged  in  business  within  the  meaning  of  the  statute. 
"Trade"  is  a  term  more  particularly  applied  to  the  operations  of 
commerce,  and  especially  to  the  buying  and  selling  of  commodities 
or  the  traffic,  sale,  or  barter  of  goods.  But  it  is  legitimately  capable 
of  a  wider  meaning,  and  may  be  so  intended  when  used  in  a  tax 
statute  and  in  connection  with  "business."  Thus,  an  English  de- 
cision holds  that  the  ownership  and  employment  of  vessels,  which 
are  employed  in  the  transportation  of  merchandise  for  hire,  is  a 
"trade"  or  concern  in  the  nature  of  a  trade,  within  the  meaning  of 
an  act  imposing  taxes.''*  So  in  a  case  in  North  Carolina,  construing 
a  provision  of  the  constitution  authorizing  the  legislature  to  tax 
"trades,  professions,  franchises,  and  income,"  it  was  said  that  the 
word  "trade"  is  employed  in  its  broadest  signification,  and  com- 
prehends, not  only  all  who  are  engaged  in  buying  and  selling  mer- 
chandise, but  all  whose  occupation  or  business  it  is  to  manufacture" 

216  Fed.  83,  132  C.  C.  A.  327.  But  the  doing  of  a  single  act  of  business  may 
constitute  the  doing  of  business,  when  accompanied  by  a  purpose  to  i>erform 
other  like  acts  of  business.  Dayton  &  W.  Traction  Co.  v.  Gilligan  (U.  S.  Dist. 
Ct.  S.  D.  Ohio,  W.  D.,  1914)  T.  D.  No.  2000. 

7  2  0dell  V.  City  of  Atlanta,  97  Ga.  670^  25  S.  E.  173;  Walsch  v.  Call,  32 
Wis.  159. 

7  3  Flint  V.  Stone  Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed.  389, 
Ann.  Cas.  1912B,  1312.  But  where  a  corporation  was  organized  to  own  the 
stock  of  a  mining  company,  and  had  no  assets  except  such  stock,  a  small 
sum  in  bank,  office  furniture,  etc.,  and  did  nothing  but  to  receive  the  dividends 
from  the  operating  company  and  distribute  them  as  such  among  its  own  stock- 
holders, it  was  held  not  to  be  "doing  business"  within  the  meaning  of  the 
corporation  tax  law  of  1909,  and  therefore  not  subject  to  the  tax,  U.  S.  v. 
Nipissing  Mines  Co.,  206  Fed.  431,  124  C.  C.  A.  313. 

7  4  Attorney  General  v.  Borrodaile,  1  Price,  148. 
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and  sell  the  products  of  their  plants,  and  includes  in  this  sense  any 
employment  or  business  embarked  in  for  gain  or  profitJ^ 

§  56.     Carrying  on  Several  Lines  of  Business 

If  a  person  or  corporation  carries  on,  at  the  same  time,  several 
different  lines  or  branches  of  business,  the  resulting  income  is  to 
be  assessed  and  taxed  as  an  entirety,  and  not  as  so  many  separate 
incomes  from  the  different  kinds  of  business."®  But  this  rule  ap- 
plies only  in  cases  where  each  branch  or  department  of  the  busi- 
ness is  wholly  owned  and  operated  by  the  taxable  person  or  cor- 
poration. If  any  is  owned  and  operated  jointly  with  another  per- 
son or  corporation,  it  must  be  segregated  and  separately  assessed. 
Thus,  in  an  English  case,  it  appeared  that  the  corporation  in  ques- 
tion originally  owned  one  steamship  and  derived  its  income  from 
the  operation  of  the  vessel  as  a  carrier  of  freight.  Afterwards  it 
acquired  a  very  large  interest,  but  not  quite  the  entire  ownership, 
in  a  second  steamship,  taking  over  the  management  and  keeping 
the  accounts  thereof.  It  claimed  to  be  assessed  on  the  average  of 
the  profits  derived  from  the  two  ships  in  one  sum.  But  it  was 
held  that  the  second  ship  was  a  concern  carried  on  by  two  or  more 
persons  jointly,  and  therefore  its  profits  must  be  separately  as- 
sessed.^ ^  So,  under  the  corporation  excise  tax  law  of  1909,  it  was 
ruled  that  railroad  companies  operating  leased  or  purchased  lines 
must  include  all  receipts  derived  therefrom  in  their  return  of  net 
income.     (T.  D.  1742,  par.  8.) 

§  57.     Manufacturing  Business 

The  Internal  Revenue  regulations  provide  that  "gross  income, 
for  the  purpose  of  the  returns  of  manufacturing  companies,  shall 
consist  of  the  total  sales  plus  the  inventory  at  the  end  of  the  year, 
less  the  sum  of  the  cost  of  goods  or  materials  purchased  during  the 
year  and  the  inventory  at  the  beginning  of  the  year.  Instructions 
as  to  how  inventories  shall  be  taken  will  be  included  in  special  reg- 
ulations to  be  furnished  upon  application  to  the  collector  of  internal 
revenue.  To  the  gross  manufacturing  income  should  be  added  the 
income,  including  dividends,  received  from  other  corporations,  and 
gains  or  profits  from  all  sources."     (Regulations  No.  33,  art.  91.) 

7  6  state  V.  Worth,  116  N.  C.  1007,  21  S.  E.  201. 

76  Last  V.  London  Assur.  Corp..  L.  R.  12  Q.  B.  Div.  389,  2  Tax  Cas.  100; 
Scottish  Union  &  N.  Ins.  Co.  v.  Smiles,  26  Scotch  Law  Rep.  330,  2  Tax  Cas. 
551.     But  see  Brown  v.  Watt,  23  Scotch  Law  Rep.  403,  2  Tax  Cas.  143. 

77  Farrell  v.  Sunderland  Steamship  Co.,  88  Law  T.  741,  4  Tax  Cas.  605. 
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§  58.     Profits  of  Mercantile  Business 

In  so  far  as  the  income  tax  falls  upon  the  profits  of  a  merchant, 
the  amount  of  it  is  not  dependent  on  or  estimated  by  the  amount 
of  his  gross  sales  or  gross  receipts,  but  the  taxable  income  is  that 
derived  from  sales  of  goods  made  in  excess  of  their  cost,  after  de- 
ducting from  the  income  or  profits  the  expenses  and  other  items 
allowed  by  the  statute.'^* 

The  Treasury  Department  rules  that,  "for  the  purpose  of  returns, 
the  gross  income  of  mercantile  companies  shall  consist  of  the  total 
sales  plus  the  inventory  at  the  end  of  the  year,  less  the  sum  of 
the  cost  of  goods  purchased  during  the  year  and  the  inventory  at 
the  beginning  of  the  year.  To  the  amount  of  income  thus  ascer- 
tained should  be  added  the  income,  gains,  and  profits  derived  from 
all  other  sources."  (Regulations  No.  33,  art.  92.)  The  deductions 
ordinarily  allowed  include  interest  on  borrowed  capital,  taxes  paid, 
losses  incurred  which  are  not  compensated  by  insurance  or  other- 
wise, bad  debts  written  off,  and  depreciation  of  property.  Besides, 
the  statutes  allow  a  deduction  of  "necessary  expenses  actually  paid 
in  carrying  on  the  business."  These  expenses,  in  the  case  of  ordi- 
nary mercantile  business,  will  include  such  items  as  the  prime  cost 
of  goods,  salaries  and  wages  of  employes,  freight,  advertising,  in- 
surance, and  the  like.  But  it  must  be  observed  that  the  income 
from  a  mercantile  business,  under  the  tax  law,  is  not  merely  the 
profit  arising  from  the  sale  of  that  particular  stock  of  goods  which 
the  merchant  had  on  hand  at  the  beginning  of  the  tax  year,  but  it 
is  the  net  profit  arising  from  the  whole  year's  commercial  dealings 
in  the  goods  handled  by  the  merchant,  no  matter  how  often,  in  the 
course  of  the  year,  his  stock  may  have  been  depleted,  wholly  or  in 
part,  and  renewed. '^^ 

"All  sales  made  during  the  year,  whether  compensated  for  by 
accounts  receivable,  bills  receivable,  cash,  or  other  property  at  a 
determined  cash  value,  must  be  included  in  gross  income  of  the 
year  in  which  the  sales  were  made."     (Regulations  No.  33,  art.  92.) 

The  income-tax  law  is  not  invalid  under  Const,  art.  1,  §  9,  cl.  5, 
declaring  that  no  tax  or  duty  shall  be  laid  on  articles  exported  from 
any  state,  in  so  far  as  the  act  applies  to  income  derived  by  a  cor- 
poration from  its  export  trade,  for  the  constitutional  inhibition 
merely  prohibits  export  taxes  or  any  tax  directly  burdening  ex- 
portation, while  the  tax  imposed  by  the  income-tax  law  is  only 


7  8  Millar  v.  Douglass,  42  Tex.  288. 

7  9  Wilcox  V.  Middlesex  Coimty  Com'rs,  103  Mass.  544. 
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upon  the  net  income  derived  from  export  business  after  the  trans- 
action is  complete.^*' 

§  59.      Profits  from  Unauthorized  Business 

It  is  held  that  where  a  state  tax  is  laid  upon  the  gross  receipts 
or  the  net  income  of  corporations,  or  upon  the  volume  of  business 
transacted  by  them  as  measured  by  such  receipts  or  income,  it 
may  include  and  apply  to  receipts  by  the  compan}'-  derived  from  a 
business  beyond  its  charter  powers  or  in  which  it  had  no  authority 
to  engage.®^  And  so,  it  was  ruled  that  a  corporation  cannot  es- 
cape payment  of  United  States  internal  revenue  taxes  on  the  ground 
that  the  business  in  which  it  is  engaged,  or  from  which  its  income 
or  profits  are  derived,  is  unauthorized  by  its  charter  or  by  the  laws 
of  the  state,  or  is  otherwise  ultra  vires.®^  It  is  undoubtedly  prop- 
er to  apply  these  rulings  to  the  assessment  of  the  federal  income 
tax. 

§  60.     Income  from  Partnership  Business 

The  profit  accruing  from  one's  share  in  the  business  conducted 
by  a  partnership  is  a  part  of  his  income.*^  The  net  earnings  of  the 
partnership  constitute  income  of  the  firm  so  long  as  they  remain  in 
the  possession  or  to  the  credit  of  the  firm  as  such.  But  when  a  pro- 
portionate part  is  drawn  out  and  paid  over  to  an  individual  partner, 
it  becomes  and  constitutes  a  part  of  his  private  income.  And  al- 
though an  interest  in  the  stock  in  trade  of  a  partnership  or  in  the 
business  which  it  conducts  may  represent  an  investment  of  capital, 
and  therefore  be  "principal"  or  "capital"  of  the  partner,  it  does  not 
follow  that  his  share  of  the  earnings  is  impressed  with  the  same 
character.  On  the  contrary,  the  dividends  of  a  partnership  in  which 
a  decedent  was  interested,  and  which  was  continued  after  his  death, 
have  been  held  not  to  constitute  a  part  of  the  corpus  of  his  estate, 
any  more  than  interest  on  money  constitutes  a  portion  of  the  prin- 
cipal invested ;  but  such  dividends  are  income  and  go  t6  the  life 
tenant  or  beneficiary  under  a  trust.^*  It  is  true,  however,  that  it 
would  be  unjust  and  double  taxation  to  assess  a  partnership  upon 

80  William  E.  Peck  &  Co.  v.  Lowe,  247  U.  S.  165,  38  Sup.  Gt.  432,  62  L.  Ed. 
1049. 

81  People  V.  Roberts,  32  App.  Div.  113,  52  N.  Y.  Supp.  859,  affirmed  157  JV. 
Y.  677,  51  N.  B.  1093. 

8  2  Salt  Lake  City  v.  Hollister,  118  U.  S.  256,  6  Sup.  Ct.  1055,  30  L.  Ed. 
176. 

8  3  In  re  Rogers,  37  Misc.  Rep.  54,  74  N.  Y.  Supp.  829;  In  re  Slocum,  1G9 
N.  Y.  153,  62  N.  E.  130. 

84  Heighe  v.  Littig,  63  Md.  301,  52  Am.  Rep.  510. 
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its  income  derived  from  its  business,  and  then  to  tax  each  partner 
for  his  share  of  the  profits  a?  constituting  his  individual  income. 
But  the  act  of  Congress  does  not  tax  partnerships  as  such,  but 
only  the  partners  in  their  individual  capacity. 

As  to  the  undivided  earnings  of  a  partnership,  it  is  true  that  they 
properly  constitute  income  of  the  firm,  but  not  of  the  individual 
partners.  Nevertheless,  the  act  of  Congress  subjects  them  to  taxa- 
tion in  the  names  of  the  partners.  The  provision  is  as  follows : 
"Individuals  carrying  on  business  in  partnership  shall  be  liable  for 
income  tax  only  in  their  individual  capacity.  There  shall  be  in- 
cluded in  computing  the  net  income  of  each  partner  his  distributive 
share,  whether  distributed  or  not,  of  the  net  income  of  the  part- 
nership for  the  taxable  year,  or,  if  his  net  income  for  such  taxable 
year  is  computed  upon  the  basis  of  a  period  different  from  that 
upon  the  basis  of  which  the  net  income  of  the  partnership  is  com- 
puted, then  his  distributive  share  of  the  net  income  of  the  part- 
nership for  any  accounting  period  of  the  partnership  ending  within 
the  fiscal  or  calendar  year  upon  the  basis  of  which  the  partner's 
net  income  is  computed.  The  partner  shall,  for  the  purpose  of  the 
normal  tax,  be  allowed  as  credits,  in  addition  to  the  credits  allowed 
to  him  under  section  216,  his  proportionate  share  of  such  amounts 
specified  in  subdivisions  (a)  and  (b)  of  section  216  as  are  receiv- 
ed by  the  partnership."  (Revenue  Act  of  1918,  §  218.)  The  items 
referred  to  in  these  two  subdivisions  of  §  216  are  dividends  from 
corporations  and  interest  on  United  States  bonds.  This  settles  an 
important  principle.  For  it  was  formerly  held  that,  although  a 
partnership  might  derive  a  part  of  its  income  from  corporate  divi- 
dends and  from  interest  on  government  bonds,  such  items  could 
not  be  deducted  in  computing  an  individual  partner's  distributive 
share  of  the  income  of  the  firm. 

§  61.    Profits  on  Sale  of  Real  Estate 

Where  a  parcel  of  real  estate  is  sold  for  a  price  above  its  cost, 
the  difference  is  not  properly  "income"  of  the  vendor.  It  is  more 
correctly  described  as  an  increase  of  capital  assets.  But  it  is  cer- 
tainly a  "gain"  or  "profit"  and  falls  within  the  meaning  gf  either 
of  those  terms  as  used  in  the  income  tax  law.  The  ruling  of  the 
Treasury  Department  on  this  point  is  as  follows:  "Gains  and 
profits  resulting  from  a  real  estate  transaction  are  subject  to  the 
income  tax  in  so  far  as  they  represent  actual  net  income  for  the 
year  in  which  the  transaction  occurred.  The  amount  of  income  to 
be  returned  for  the  purpose  of  the  income  tax,  in  the  case  of  the  sale 
of  capital  assets,  is  the  amount  received  upon  the  sale  of  the  prop- 
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erty  in  excess  of  its  original  cost.  In  determining  the  amount  of  in- 
come to  be  accounted  for  on  this  basis,  the  corporation  [vendor]  will 
consider  mortgages,  mortgage  notes,  or  any  other  credits  received  in 
payment  of  the  property  as  though  they  were  cash,  and  if  it  should 
occur  that  the  purchaser  of  any  of  the  property  should  later  default 
in  payment,  the  corporation  will  be  entitled  to  take  credit  as  a 
loss  for  the  amount  of  loss  actually  sustained  by  reason  of  the  de- 
fault. In  determining  the  cost  of  the  property  for  the  purpose  of 
arriving  at  the  profit  realized  upon  the  sale,  it  will  be  permissible 
for  the  corporation  to  add  to  the  initial  cost  such  carrying  charges 
as  interest,  taxes,  insurance,  etc.,  provided  such  carrying  charges 
have  not  been  deducted  from  net  income  which  the  corporation 
may  have  had  and  returned  for  years  subsequent  to  January  1, 
1909  [now  March  1,  1913],  and  prior  to  the  date  of  the  sale  of  the 
property."     (T.  D.  2137,  Jan.  30,  1915.) 

"In  the  case  of  real  estate  corporations  which  purchase,  or  shall 
have  purchased,  a  tract  of  land  with  a  view  to  dividing  it  into  lots 
or  parcels  of  ground  to  be  sold  as  such,  the  entire  value  as  of  ]\Iarch 
1,  1913,  or  the  cost,  if  acquired  subsequent  to  that  date,  shall  be 
equitably  apportioned  to  the  several  lots  or  parcels,  to  the  end  that 
any  gain  derived  from  the  sale  of  any  of  such  lots  or  parcels  may  be 
returned  as  income  for  the  year  in  which  the  sale  was  made.  This 
rule  contemplates  that  there  will  be  a  measure  of  gain  or  loss  in 
every  lot  or  parcel  sold,  and  does  not  contemplate  that  the  capital 
invested  in  the  entire  tract  shall  be  extinguished  before  any  tax- 
able income  shall  be  returned.  The  sale  of  each  lot  or  parcel  will 
be  treated  as  a  separate  transaction,  and  the  gain  will  be  accounted 
for  accordingly.  If  a  loss  results  from  the  sale  of  capital  assets, 
the  amount  of  the  loss  to  be  deducted  will  be  ascertained  in  a  like 
manner  as  if  a  gain  had  been  realized,  and  will  be  the  amount  by 
which  the  selling  price  is  less  than  the  value,  as  of  March  1,  1913, 
or  less  than  the  cost,  if  acquired  subsequent  to  that  date,  as  the 
case  may  be."    (Regulations  No.  33,  art.  117.) 

It  has  been  usual  in  income  tax  laws  to  set  a  limitation  upon 
the  time  elapsing  between  the  purchase  and  sale  of  the  property, 
since  lartd  is  often  held  for  long  periods,  and  in  ordinary  cases 
the  increase  in  its  value  may  be  supposed  to  have  been  gradually 
accruing  during  the  entire  time.  Moreover,  the  unrestricted  juris- 
diction of  Congress  over  the  taxation  of  incomes  does  not  antedate 
March  1,  1913.  Accordingly  the  statute  provides  that,  "for  the 
purpose  of  ascertaining  the  gain  derived  from  the  sale  or  other 
disposition  of  property,  real,  personal,  or  mixed,  acquired  before 
March  1,  1913,  the  fair  market  value  or  price  of  such  property  as  of 
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March  1,  1913,  shall  be  the  basis  for  determining'  the  amount  of 
such  gain  derived."  (Revenue  Act  of  1918,  §  202.)  The  clause 
quoted  is  applicable  in  the  case  of  individual  taxpayers ;  but  the 
same  provision  is  later  made  in  the  case  of  corporations. 

The  act  of  Congress  also  contains  the  following  very  ambiguous 
clause :  The  net  income  of  a  taxable  person  shall  include  gains, 
profits,  and  income  "derived  from  *  *  *  sales  or  dealings  in 
property,  whether  real  or  personal,  growing  out  of  the  ownership 
or  use  of  or  interest  in  real  or  personal  property."  (Revenue  Act 
of  1918,  §  213.)  This  has  not  been  authoritatively  construed.  The 
term  "dealings"  has  a  definite  meaning  in  law.  It  does  not  apply 
to  the  operations  of  one  Avho  buys  to  keep,  though  he  may  after- 
wards sell,  but  to  the  buying  of  any  kind  of  property  or  commodity 
for  the  purpose  of  selling  again  at  a  profit,  and  that,  not  merely 
on  a  single  occasion,  but  as  an  occupation  or  pursuit.  In  other 
words,  "dealing"  in  any  article  is  making  successive  purchases  and 
sales  of  it  as  a  business.®^  And  the  construction  which  the  English 
courts  have  put  upon  the  income  tax  law  of  that  country  excludes 
the  profit  arising  from  a  single  sale  of  land,  while  including  profits 
derived  from  buying  and  selling  realty  as  a  business.^®  But  it 
seems  probable  that  the  intention  of  Congress  was  to  tax  not  only 
profits  arising  from  dealing  in  real  estate  as  a  business,  but  also 
the  profit  accruing  on  a  single  or  isolated  sale,  or  on  sales  not  fre- 
quent enough  to  constitute  dealing  in  it,  and  that  the  words  "sales" 
and  "dealings"  were  placed  in  juxtaposition  to  mark  this  distinc- 
tion ;  and  that  this  is  the  understanding  of  the  revenue  officers  is 
apparent  from  the  regulation  quoted  above. 

§  62.     Profits  on  Sales  of  Securities 

In  the  general  law  (apart  from  matters  of  taxation)  an  addition 
to  one's  wealth  obtained  by  selling  stocks,  bonds,  or  other  securi- 
ties or  investments  at  a  price  above  their  cost  is  not  "income"  but 
an  appreciation  of  capital.  Nor  is  it  profit  in  the  ordinary  or  com- 
mercial sense.  Profit  is  the  acquisition  of  gain  above  expenditures 
arising  from  some  transaction  or  crperation,  and  does  not  include 
premiums  received  on  the  sale  of  securities. ^'^     In  the  English  law 

8  5  See  Clifford  v.  State,  29  Wis.  327;  Saunders  v.  Russell,  10  Lea  (Tenu.) 
293;  Bates  v.  Bank  of  Alabama,  2  Ala.  451:  Buckley  v.  Briggs,  30  Mo.  452; 
Norris  v.  Commonwealth,  27  Pa.  494;  Overall  v.  Bezeau,  37  Mich.  506; 
State  V.  Barnes.  126  N.  C.  1063,  35  S.  E.  605;  Vernon  v.  Manhattan  Co.,  17 
Wend.  (N.  Y.)  524;    Goodwin  v.  Clark,  65  Me.  280. 

8«  Tebrau  Rubber  Syndicate  v.  Farmer,  5  Tax  Cas.  658. 

8  7  Cross  V.  Long  Island  Loan  &  Trust  Co.,  75  Hun,  533,  27  N.  Y.  Supp. 
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of  taxation,  money  gained  by  selling  securities  at  an  advance  over 
their  cost  is  not  reckoned  as  income,  except  in  cases  where  the  per- 
son pursues  the  buying  and  selling  of  securities  as  a  business  or 
occupation.^  ^  So,  where  one  buys  a  doubtful  debt  and  recovers  a 
larger  sum  than  he  paid  for  it,  the  gain  is  not  profit  in  the  sense  of 
the  income  tax  law,  unless  the  purchaser  is  making  a  trade  of  buy- 
ing such  debts.^**  But  on  the  other  hand,  where  a  company  is  em- 
powered by  its  charter  to  vary  its  investments,  and  generally  to 
sell  or  exchange  any  of  its  assets,  the  net  gain  by  realizing  invest- 
ments at  larger  prices  than  were  paid  for  them  constitutes  profit 
chargeable  with  the  income  tax.®"  But  under  the  act  of  Congress, 
which  makes  taxable  income  include  gains  or  profits  arising  from 
"sales  or  dealings  in  property,  whether  real  or  personal,"  it  would 
appear  that  the  sum  gained  on  even  a  single  sale  of  stock,  or  of  a 
bond  or  other  security,  would  be  assessable.  And  it  is  so  held  by 
the  courts.®^  The  Treasury  regulations  provide  that  "when  stock 
■ts  sold  from  lots  purchased  at  different  times  and  for  different 
prices,  and  the  identity  of  the  lots  cannot  be  determined  as  to  the 
dates  of  purchase,  the  stock  sold  shall  be  charged  against  the 
earliest  purchases  of  such  stock.  The  excess  of  the  amount  realized 
on  the  sale  over  the  cost  of  the  stock,  or  its  fair  market  price  or 
value  as  of  March  1,  1913,  if  purchased  before  that  date,  will  be  the 
profit  to  be  accounted  for  as  income."  (T.  D.  2734,  June  17,  1918, 
revising  Regulations  No.  33,  par.  60.) 

Under  the  income  tax  laws  of  1861  to  1870,  it  was  held  that  a 
bona  fide  exchange  of  stocks  for  other  property,  however  much  to 
the  apparent  advantage  of  the  owner  of  the  stocks,  was  not  a  sale 
thereof  from  which  a  profit  was  derived  liable  to  taxation  as  in- 
come. But  a  transfer  of  stocks  for  a  promissory  note,  which  is  col- 
lectible, or  an  exchange  thereof  for  land,  followed  by  a  sale  of  such 
land  within  the  year,  whether  for  cash  or  collectible  promissory 
notes,  was  considered  equivalent  to  a  sale  of  such  stock  for  so 
much  cash.®^ 

405;  In  re  Graham's  Estate,  198  Pa.  216,  47  Atl.  1108;  Smith  v.  Hooper,  95 
Md.  16,  51  Atl.  844,  54  Atl.  95 ;    Eley's  Appeal,  103  Pa.  300. 

8  8  Calif ornian  Copper  Syndicate  v.  Harris,  6  Fraser,  894,  5  Tax  Cas.  159; 
Tehran  Rubber  Syndicate  v.  Farmer,  5  Tax  Cas.  658. 

8  9  Assets  Co.  V.  Inland  Revenue  [1897]  W.  N.  144. 

90  Scottish  Investment  Trust  Co.  v.  Forbes,  31  Scotch  Law  Rep.  219,  3 
Tax  Cas.  231. 

91  Hays  V.  Gauley  Mountain  Coal  Co..  247  U.  S.  189,  38  Sup.  Ct.  470,  62  L. 
Ed.  1061  reversing  230  Fed.  110,  144  C.  C.  A.  408 ;  U.  S.  v.  Cleveland,  C,  O.  & 
St.  L.  Ry.  Co.,  247  U.  S.  195,  38  Sup.  Ct.  472.  62  L.  Ed.  1064. 

9  2  u.  S.  V.  Smith,  1  Sawy.  277,  Fed.  Cas.  No.  16,341. 
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§  63.     Profits  of  Corporation  on  Sale  of  Its  Own  Stock 

The  proceeds  from  the  sale  by  a  corporation  of  its  shares  of  cap- 
ital stock,  whether  such  proceeds  be  in  excess  of  or  less  than  the 
par  value  of  the  stock  subscribed  for  and  issued,  constitute  the  cap- 
ital of  the  company.  If  the  stock  is  sold  at  a  premium,  the  premium 
is  not  income;  likewise,  if  the  stock  is  sold  at  a  discount,  the 
amount  of  the  discount  is  not  a  loss  deductible  from  operating  in- 
come. (Regulations  No.  33,  art.  97.)  But  it  is  otherwise  as  to  a 
profit  on  reissued  stock.  The  regulation  is  as  follows :  "Treasury 
stock,  wherever  and  whenever  that  term  is  used  in  connection  with 
the  accounts  of  the  corporation  or  for  income-tax  purposes,  will 
be  held  to  mean  stock  which  had  been  previously  issued  by  the  cor- 
poration and  which  had  been  repossessed  by  it  through  purchase 
or  otherwise,  and  then  carried  on  its  books  as  an  asset.  If  such 
stock  is  resold  at  a  price  in  excess  of  its  cost  upon  repossession, 
such  excess  shall  be  returned  as  income  for  the  year  in  which  re- 
sold. Unissued  stock,  which  had  been  retained  by  the  corporation 
for  the  purpose  of  future  sale,  will  not,  for  the  purpose  of  the  in- 
come tax,  be  considered  treasury  stock,  and  when  sold,  no  part  of 
the  proceeds  of  such  sale  will  be  considered  taxable  income.  Nor 
will  there  be  any  deductible  loss  if  such  stock  is  sold  at  a  price  less 
than  par."     (Idem,  art.  98.) 

§  64.     Profit  on  Exchange  of  Property  or  Stock 

The  Revenue  Act  of  1918,  §  202  (b),  provides  that  "when  prop- 
erty is  exchanged  for  other  property,  the  property  received  in  ex- 
change shall  for  the  purpose  of  determining  gain  or  loss  be  treated 
as  the  equivalent  of  cash  to  the  amount  of  its  fair  market  value,  if 
any ;  but  when  in  connection  with  the  reorganization,  merger,  or 
consolidation  of  a  corporation,  a  person  receives  in  place  of  stock 
or  securities  owned  by  him  new  stock  or  securities  of  no  greater 
aggregate  par  or  face  value,  no  gain  or  loss  shall  be  deemed  to  oc- 
cur from  the  exchange,  and  the  new  stock  or  securities  received 
shall  be  treated  as  taking  the  place  of  the  stock,  securities,  or  prop- 
erty exchanged.  When  in  the  case  of  any  such  reorganization, 
merger,  or  consolidation,  the  aggregate  par  or  face  value  of  the 
new  stock  or  securities  received  is  in  excess  of  the  aggregate  par 
or  face  value  of  the  stock  or  securities  exchanged,  a  like  amount  in 
par  or  face  value  of  the  new  stock  or  securities  received  shall  be 
treated  as  taking  the  place  of  the  stock  or  securities  exchanged,  and 
the  amount  of  the  excess  in  par  or  face  value  shall  be  treated  as 
a  gain  to  the  extent  that  the  fair  market  value  of  the  new  stock  or 
securities  is  greater  than  the  cost  (or  if  acquired  prior  to  March 
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1,  1913,  the  fair  market  value  as  of  that  date)  of  the  stock  or  se- 
curities exchanged." 

§  65.     Increase  in  Value  not  Realized  by  Sale 

In  the  law  of  trusts,  an  increase  in  the  market  value  of  securi- 
ties of  any  kind  held  as  investments  is  not  accounted  a  part  of  the 
income  of  the  same.  Certainly,  so  long  as  the  increase  in  value  is 
not  realized  by  a  sale  of  the  securities,  it  is  merely  an  accretion  to 
capital.®^  So,  under  the  act  of  Congress  of  1864,  imposing  a  tax 
on  "gains,  profits,  and  income,"  it  was  held  that  a  mere  increase 
in  the  market  value  of  securities  does  not  come  within  the  defini- 
tion of  any  one  of  those  terms,  and  specifically,  that  the  word 
''gains,"  as  used  in  the  statute  means  such  gains  or  profits  as  may 
be  realized  from  a  business  transaction  begun  and  completed  during- 
the  preceding  year.®*  It  has  also  been  more  than  once  decided  that 
an  increase  in  the  book  value  of  the  assets  of  a  corporation,  by  a 
reappraisement  or  revaluation  of  property,  does  not  constitute  any 
part  of  the  gross  amount  of  its  "income  received  within  the  year."  ®* 

§  66.     Uncollected  Interest  and  Accounts 

It  has  been  an  unsettled  question  whether  a  person's  income  for 
a  given  year  should  be  held  to  include  interest  on  securities  ac- 
cruing within  the  year  but  remaining  uncollected  at  its  close,  and 
promissory  notes  and  due-bills  taken  in  discharge  of  a  pre-existing 
indebtedness,  but  not  paid  within  the  year  in  which  they  are  given, 
and  the  price  of  goods  sold  within  the  year,  evidenced  by  book 
entries,  but  not  received  in  cash.  It  was  ruled  that  the  amount  of 
a  promissory  note  taken  in  1871  on  the  sale  of  a  patent  right,  but 
not  due  until  1872,  and  paid  in  the  latter  year,  was  not  taxable  as 
income  of  the  former  year.®®  But  in  another  case  it  was  said  that 
promissory  notes,  book  accounts,  and  the  like,  due  during  a  given 
year,  may  or  may  not  be  income  of  that  year.  This  depends  on 
their  value  intrinsically  or  their  convertibility  into  money,  prop- 
erty, or  available  assets.  If  they  have  only  a  nominal,  and  not  a 
real  value  or  convertible  quality,  and  a  man  has  realized  nothing 

»s  In  re  Vedder,  2  Con.  Sur.  548,  15  N.  Y.  Supp.  79S ;  In  re  Gerry,  103  iN. 
Y.  445,  9  N,  E.  235;  Jennery  v.  Olmstead,  36  Hun  (N.  Y.)  53G;  In  re  Proc- 
tor, 85  Hun,  572,  33  N.  Y.  Supp.  196 ;  Linsly  v.  Bogert,  87  Hun,  137,  33*  X. 
Y.  Supp.  975 ;   In  re  Thomson's  Estate,  11  Pa.  Co.  Ct.  E.  198. 

»4  Gray  v.  Darlington,  15  Wall.  63,  21  L.  Ed.  45. 

05  Baldwin  Locomotive  Works  v.  McCoach.  221  Fed.  59.  136  C.  G.  A.  6(>(i. 
affirming  (D.  C.)  215  Fed.  967;  Industrial  Tnist  Co.  v.  Walsh  (D.  C.)  222 
Fed.  437. 

06  u.  S.  V.  Schillinger,  14  Blatchf.  71,  Fed.  Cas.  No.  16,228. 
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from  them,  and  therefore  does  not  return  them  as  a  part  of  his 
income,  because  he  honestly  believes  that  they  are  not  real  gains  or 
profits,  he  cannot  be  convicted  of  making  a  false  return."^  And  in 
construing  the  corporation  excise  tax  law  of  1909,  it  was  held  that 
the  word  "income,"  as  there  used,  meant  that  which  has  "come 
in"  or  which  has  been  already  received,  and  that  the  net  income 
so  taxable  should  be  determined  on  a  cash  basis,  as  distinguished 
from  a  revenue  basis,  and  hence,  in  the  case  of  an  insurance  com- 
pany, did  not  include  uncollected  and  deferred  premiums  or  inter- 
est accrued  and  due  but  not  actually  received. ^^ 

The  officers  of  the  Treasury  Department  construed  the  income 
tax  act  of  1913  as  including  interest  on  notes,  bonds,  and  other 
evidences  of  debt  accrued  during  the  year,  but  not  collected,  that 
is,  falling  due  within  the  year  but  remaining  unpaid  at  the  end 
of  the  year,  provided  that  the  account  for  such  interest  was  con- 
sidered good  and  collectible.  And  in  the  same  manner  they  ruled 
that  the  year's  income,  for  the  purposes  of  the  tax,  includes  fees, 
emoluments,  charges,  or  accounts  for  services  rendered  by  lawyers, 
physicians,  and  other  professional  men,  provided  they  were  earned 
within  the  year,  although,  at  the  close  of  the  year,  they  remain  in 
the  form  of  unpaid  bills,  so  only  that  they  are  considered  good  and 
collectible.  But  this  ruling  was  not  accepted  by  the  courts.  On 
the  contrary,  it  was  decided  that  such  unpaid  items  are  not  tax- 
able as  part  of  the  year's  income,  and  it  was  said :  "No  instruc- 
tions of  the  Treasury  Department  can  enlarge  the  scope  of  this 
statute  so  as  to  impose  the  income  tax  upon  unpaid  charges  for 
services  rendered,  and  which,  for  aught  anyone  can  tell,  may  never 
be  paid."  ^®  Other  decisions  are  to  the  same  effect.  In  one  it  is 
said  that  "income"  means  what  has  come  in ;  it  means  the  receipt 
of  actual  cash,  as  opposed  to  contemplated  revenue  due  but  un- 
paid.^""^  In  another,  it  was  ruled  that  interest  accrued  but  not  pay- 
able, and  interest  accrued  but  not  paid,  secured  by  mortgages 
drawing  interest,  are  not  "surplus  profits"  of  a  corporation.^"^  In 
another  case,  it  was  held  that  a  tax  directed  to  be  levied  and  col- 
lected for  and  during  a  certain  year  on  the  amount  of  all  interest 
or  coupons  paid  on  the  bonds  of  certain  corporations  "whenever 

8  7  u.  S.  V.  Frost,  9  Int.  Rev.  Rec.  41,  Fed.  Cas.  No.  15,172. 

9  8  Mutual  Benefit  Life  Ins.  Co.  v.  Herold  (D.  C.)  19S  Fed.  199;  Connecticut 
General  Life  Ins.  Co.  v.  Eaton  (D.  C.)  218  Fed.  188 ;  Insurance  Co.  of  North 
America  v.  McCoach  (D.  C.)  218  Fed.  905. 

9  9  Edwards  v.  Keith,  2.31  Fed.  110.  145  C.  C.  A.  298. 

100  Maryland  Casualty  Co.  v.  U.  S.  (Ct.  CI.)  T.  D.  March  1,  1917,  p.  32. 

101  People  V.  San  Francisco  Sav.  Union,  72  Cal.  199,  13  Pac.  498. 
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and  wherever  the  same  shall  be  payable,"  did  not  cover  interest 
earned  during  the  year,  but  payable  afterwards.^**^  In  still  an- 
other decision  we  find  the  court  saying:  "It  seems  almost  to 
border  upon  absurdity  to  speak  of  income  as  including  that  which 
has  not  been  received,  and  what  in  the  ordinary  uncertainties  of 
business  may  never  be  received.  How  can  it  be  affirmed  of  unpaid 
interest  that  it  will  ever  be  paid,  or,  if  so,  when?  The  same  is 
true  of  uncollected  and  deferred  premiums.  It  is  manifestly  im- 
possible to  tell  when,  if  ever,  the}^  will  be  paid.  They  are  neither 
receipts  nor  income  until  paid."  ^'^^ 

The  money  due  on  uncollected  accounts  and  unpaid  bills  and  in- 
terest, cannot,  by  any  distortion  of  language,  be  said  to  have  been 
"received."  But  the  Bureau  of  Internal  Revenue  rules  that,  in 
cases  wherein  warrants  are  issued  by  a  city,  town,  or  other  political 
subdivision  of  a  state  and  are  accepted  by  the  contractor  in  pay- 
ment for  public  work  done,  the  face  value  of  such  warrants  must 
be  returned  as  income  for  the  year  in  which  they  are  received.  If, 
for  any  reason,  the  contractor  upon  conversion  of  the  warrants  into 
cash,  does  not  receive  and  can  not  recover  the  full  face  value  of 
the  warrants  so  returned,  he  may  allowably  deduct  from  gross  in- 
come for  the  year  in  which  the  warrants  are  converted  into  cash, 
any  loss  sustained,  which  loss  will  be  measured  by  the  difference 
between  the  face  value  of  the  warrants  returned  as  income  and  the 
amount  actually  received  for  them  in  cash,  or  its  equivalent,  when 
redeemed  or  disposed  of.     (Regulations  No.  33,  art.  108.) 

§  67.     Profits  to  Accrue  on  Uncompleted  Contracts 

In  construing  the  corporation  tax  law  of  1909,  which  laid  a  tax 
measured  by  the  "entire  net  income  received  from  all  sources," 
the  officers  of  the  Treasury  Department  ruled  that  "net  income  on 
uncompleted  contracts  may  be  estimated  on  the  basis  of  the  per- 
centage of  the  work  completed  as  compared  with  the  contract 
price  of  the  whole  work."  (T.  D.  1742,  par.  88.)  This  ruling  is 
believed  to  be  wholly  indefensible,  on  the  grounds  stated  in  the 
preceding  section.  Later,  it  was  ruled  that  "where  the  service  is 
of  such  a  nature  as  to  be  compensated  by  fee,  or  of  such  a  nature 
that  no  portion  of  the  amount  becomes  due  until  the  service  is 
completed,  then  the  total  amount  of  the  compensation  should  be 
included  in  the  return  for  the  year  in  which  the  compensation  is 
received."     (T.  D.  2090,  Dec.  14,  1914.)     And  a  further  ruling  is 

102  u.  S.  V.  Indianapolis  &  St.  L,  R.  Co.,  113  U.  S.  711,  5  Sup,  Ct.  716,  28 
L.  Ed.  1140. 

103  Mutual  Benefit  Life  Ins.  Co.  v.  Herold  (D.  C.)  198  Fed.  199. 
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as  follows:  Corporations  engaged  in  contracting  operations  and 
which  have  numerous  uncompleted  contracts,  which  in  some  cases 
run  for  periods  of  several  years,  will  be  allowed  to  prepare  their  re- 
turns so  that  the  gross  income  will  be  arrived  at  on  the  basis  of 
completed  work — that  is,  on  jobs  which  have  been  finally  com- 
pleted— any  and  all  moneys  received  in  payment  for  completed 
jobs  will  be  returned  as  income  for  the  year  in  which  the  work 
was  completed.  If  the  gross  income  is  arrived  at  by  this  method, 
the  deduction  from  gross  income  should  be  limited  to  the  expen- 
ditures made  on  account  of  such  completed  contracts.  Or  the 
percentage  of  profit  from  the  contract  may  be  estimated  on  the 
basis  of  percentage  of  completion  and  payments  made  thereon,  in 
which  case  the  income  to  be  returned  each  year  during  the  per- 
formance of  the  contract  will  be  computed  upon  the  basis  of  the 
expenses  incurred  on  such  contract  during  the  year;  that  is  to 
say,  if  one-half  of  the  estimated  expenses  necessary  to  the  full  per- 
formance of  the  contract  are  incurred  during  one  year,  one-half  of 
the  gross  contract  price  should  be  returned  as  income  for  that 
year;  all  under  or  over  statements  of  income  to  be  adjusted  upon 
completion  of  the  contract  and  return  made  accordingly.  In  cases 
wherein  contracts  are  fully  performed  in  one  year,  although  pay- 
ment therefor  may  be  deferred  until  the  next,  the  income  resulting 
from  the  performance  of  the  contract  shall  be  returned  for  the 
year  in  which  it  was  actually  earned  and  determined.  (Regulations 
No.  33,  art.  121.) 

§  68.     Sales  of  Merchandise  on  Installments 

Sales  of  furniture,  musical  instruments,  clothing,  etc.,  are  often 
made  on  the  basis  of  payment  to  be  made  in  installments.  Under 
some  forms  of  contract,  title  to  the  property  vests  at  once  in  the 
purchaser,  while  under  others  it  remains  in  the  seller  until  the 
price  is  fully  paid.  As  concerns  the  seller's  accounting  for  the 
profit  which  may  accrue  from  the  sale,  the  rule  now  prescribed  by 
the  Treasury  regulations  is  as  follows :  "In  the  sale  or  contract  for 
sale  of  personal  property  on  the  installment  plan,  whether  or  not 
title  remains  in  the  vendor  until  the  property  is  fully  paid  for,  the 
income  to  be  returned  by  the  vendor  will  be  that  proportion  of 
each  installment  payment  which  the  gross  profit  to  be  realized  when 
the  property  is  paid  for  bears  to  the  gross  contract  price.  If  for 
any  reason  the  vendee  defaults  in  his  installment  payments,  and 
the  vendor  repossesses  the  property,  the  entire  amount  received  on 
installment  payments,  less  the  profit  originally  returned,  will  be 
income  to  the  vendor  to  be  so  returned  for  the  year  in  which  the 
Bl.Fed.Tax.(4th  Ed.)— 6  .  (81) 
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property  was  repossessed."     (T.  D.  2707,  April  25,  1918,  revising 
Regulations  No.  33,  art.  120.) 

§  69.     Profits  from  Sale  or  Lease  of  Patent  Rights 

The  rulings  of  the  Treasury  Department  on  this  point  are  as 
follows :  A  corporation  disposing  of  patents  by  sale,  should  de- 
termine the  profit  or  loss  arising  therefrom,  by  computing  the 
difference  between  the  selling  price  and  the  cost,  or  value  as  of 
March  1,  1913,  if  acquired  before  that  date.  The  apparent  profit  or 
loss  should  be  increased  or  decreased,  as  the  case  may  be,  by  the 
amounts  deducted  since  March  1,  1913,  as  a  return  of  capital  in- 
vested in  such  patents.  Royalties  received  by  a  corporation  in  ac- 
cordance with  a  contract  by  which  it  has  assigned  the  patent  rights 
to  manufacture  machines,  etc.,  are  income  and  should  be  so  ac- 
counted for.  The  owner  of  the  patent  may  deduct  from  gross  in- 
come each  year,  until  the  capital  invested  therein  is  extinguished, 
a  sum  ascertained  by  dividing  the  cost  of  the  patent  by  the  number 
of  years  constituting  its  life  or  by  a  number  representing  the  years 
of  its  life  remaining  after  the  date  of  acquirement.  (Regulations 
No.  33,  arts.  109,  113.) 

§  70.     Annuities 

Under  the  federal  income  tax  law,  an  annuity  is  regarded  and 
treated  as  taxable  income,  whether  it  be  created  by  grant,  by  testa- 
mentary trust,  or  by  the  contract  of  an  insurance  company.  The 
Treasury  Department  rules  that  the  amount  paid  under  a  life  in- 
surance, endowment,  or  annuity  contract  is  not  income  when  re- 
turned to  the  person  making  the  contract,  either  upon  the  maturity 
or  surrender  of  the  contract;  but  the  amount  by  which  the  sum 
received  exceeds  the  sum  paid  and  coming  into  the  hands  of  the 
person  making  the  contract  and  payment  is  income.  (T.  D.  2090, 
Dec.  14,  1914,  as  amended  by  T.  D.  2152,  Feb.  12,  1915.)  Under 
the  income  tax  law  in  Hawaii,  it  is  held  that  the  tax  on  an  annuity 
paid  out  of  income  derived  from  property  held  in  trust  is  assess- 
able against  the  annuitant,  and  not  against  the  trustee,  but  that 
surplus  income  arising  from  property  held  in  trust,  and  accumulat- 
ing in  the  hands  of  the  trustee,  pursuant  to  the  terms  of  a  will,  is 
not  taxable  until  the  time  arrives  for  its  distribution.^"*  In  a  Scotch 
case,  where  a  husband  and  wife  separated,  and  the  husband  by  deed 
bound  himself  to  make  a  payment  of  a  free  yearly  allowance  of  a 
thousand  pounds  to  the  wife,  it  was  held  that  he  was  bound  to  de- 
duct the  income  tax  from  the  payments  so  made,  which  implies, 

104  WildiH-  V.  Hawaiian  Trust  Co.,  20  Hawaii,  589. 
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of  course,  that  the  annuity  or  allowance  so  paid  to  the  wife  was 
taxable  to  her  as  income. ^''^ 

§  71.     Alimony 

Alimony  paid  to  a  divorced  wife  under  a  decree  of  court  (or  an 
allowance  based  on  a  separation  agreement)  does  not  constitute  a 
part  of  her  taxable  income  under  the  federal  income  tax  laws ;  and 
the  net  income  of  a  divorced  husband  is  not  decreased,  for  the  pur- 
pose of  computing  his  taxable  income,  by  the  payment  of  such  ali- 
mony or  separation  allowance.^"® 

§  72.     Interest  on  Bonds  in  General 

Interest  received  on  bonds,  whether  held  by  an  individual  or 
a  corporation  is  a  part  of  the  recipient's  taxable  income,  save  only 
as  to  the  interest  on  those  classes  of  bonds  which  are  expressly 
excepted  by  the  statute.  For  instance,  interest  on  bonds  of  the 
United  States  or  of  a  state  or  municipality,  received  by  a  corpora- 
tion, is  not  taxable  to  the  corporation.  But  "upon  amalgamation 
with  other  funds  of  the  corporation  such  income  loses  its  identity. 
When  distributed  to  stockholders  as  a  dividend,  the  entire  amount 
of  the  dividend  is  subject  to  inclusion  in  returns  of  income  for  the 
purposes  of  the  income  tax.  The  foregoing  holds  true  for  scrip 
payment  of  interest."  (Regulations  No.  33,  art.  4,  par.  42.)  In  the 
case  of  bonds  purchased  between  interest  dates,  the  rule  is  that 
"interest  accrued  to  the  time  of  purchase  (advanced  by  purchaser) 
is  not  to  be  accounted  for  as  income  by  the  purchaser.  Only  the 
amount  of  interest  assignable  to  the  portion  of  the  interest  period 
subsequent  to  the  purchase  has  a  status  of  income  for  the  purpose 
of  return  and  tax  by  the  purchaser.  But  the  amount  of  accrued 
interest  so  advanced  by  the  purchaser  is  taxable  income  to  be  ac- 
counted for  in  the  return  of  the  vendor."  (Regulations  No.  33,  art. 
4,  par.  15.)  As  to  interest  received  on  tax-free  bonds,  the  ruling  is 
as  follows :  The  law  requires  the  debtor  corporation  to  deduct  one 
normal  tax  from  the  interest  on  bonds  containing  a  tax-free  cove- 
nant, and  to  account  for  same.  Interest  received  by  a  corporation 
or  individual  on  bonds  held,  whether  they  are  guaranteed  to  be  tax 
free  or  not,  must  be  included  in  the  income  of  the  corporation  or 
individual  receiving  the  same  and  must  be  so  accounted  for  in  the 
return  of  annual  net  income.  The  matter  of  complying  with  the 
covenant  of  the  bond  is  a  matter  to  be  adjusted  between  the  debtor 

105  DalrymiJle  v.  Dalr.Mujtle,  4  Fraser,  545. 

IOC  Gould  V.  Gould,  245  U.  S.  151,  3S  Sup.  Ct.  53,  62  L.  Ed.  211;  Regulations 
No.  33,  art.  4,  par.  13. 
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corporation  and  the  bondholder.  If,  however,  it  is  clearly  estab- 
lished by  affidavit  or  otherwise  that  the  debtor  corporation  has  ac- 
tually withheld  and  paid  to  the  proper  officers  of  the  United  States 
the  tax  on  such  interest  income,  the  recipient  having  returned  such 
interest  as  income,  may  take  credit  against  any  tax  to  which  subject 
on  the  basis  of  the  return,  for  the  tax  so  paid  by  the  debtor  corpora- 
tion.    (Idem,  art.  122.) 

§  73.     Bank  Discounts 

In  cases  wherein  banks  or  other  corporations  loan  money  by 
discounting  bills  or  notes,  one  of  two  methods  shall  be  used  in  de- 
termining the  amount  of  discount  that  is  to  be  reported  as  income, 
namely  (1)  if  the  bank  or  corporation  makes  a  practice  of  credit- 
ing such  discount  directly  to  a  "discount  account"  or  to  profit  and 
loss,  the  total  amount  thus  credited  during  the  year  shall  be  con- 
sidered income  and  shall  be  so  reported,  regardless  of  the  fact 
that  a  portion  of  this  amount  may  represent  discount  paid  in  ad- 
vance and  not  then  earned ;  (2)  if  the  bank  or  corporation  follows 
the  practice  of  crediting  such  discount  to  an  "unearned  discount 
account,"  and  later,  as  the  discount  becomes  earned,  debits  the 
unearned  account  and  credits  an  "earned  discount  account"  with 
the  amount  so  earned,  the  total  amount  credited  to  the  "earned 
discount  account"  during  the  year  shall  be  considered  income  and 
shall  be  so  returned.  The  corporation  having  income  of  this  char- 
acter should  state  in  a  memorandum  attached  to  its  return  which 
of  the  two  methods  was  used  in  determining  the  amount  of  dis- 
count returned  as  income.    (Regulations  No.  33,  art,  114.) 

§  74.     Interest  on  Government  Bonds 

The  Revenue  Act  of  1918,  §  213  (b),  provides  that  taxable  in- 
come shall  not  include  interest  on  "securities  issued  under  the 
provisions  of-  the  Federal  Farm  Loan  Act  of  July  17,  1916,  or  the 
obligations  of  the  United  States  or  its  possessions,  or  bonds  issued 
by  the  War  Finance  Corporation.  In  the  case  of  obligations  of  the 
United  States  issued  after  September  1,  1917,  and  in  the  case  of 
bonds  issued  by  the  War  Finance  Corporation,  the  interest  shall 
be  exempt  only  if  and  to  the  extent  provided  for  in  the  respec- 
tive acts  authorizing  the  issue  thereof  as  amended  and  supplement- 
ed, and  shall  be  excluded  from  gross  income  only  if  and  to  the 
extent  it  is  wholly  exempt  from  taxation  to  the  taxpayer  both  un- 
der this  Title  and  under  Title  III."  The  latter  refers  to  war  profits 
and  excess  profits  taxes.  This  provision  is  equally  applicable  in  the 
case  of  corporations  as  in  the  case  of  individual  owners  of  govern- 
ment bonds.    Further  the  Act  of  Congress  authorizing  the  first  so- 
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called  "Liberty  Loan"  of  1917  provides  that  the  principal  and  inter- 
est of  those  bonds  shall  be  exempt  "from  all  taxation,  except  estate 
or  inheritance  taxes,  imposed  by  authority  of  the  United  States  or 
its  possessions."  (Act  Cong.  April  24,  1917.)  As  to  the  second  issue 
of  "Liberty"  bonds,  the  provision  is  that  they  shall  be  "exempt, 
both  as  to  principal  and  interest,  from  all  taxation  now  or  here- 
after imposed  by  the  United  States,  any  state,  or  any  of  the  posses- 
sions of  the  United  States,  or  by  any  local  taxing  authority,  except 
(a)  estate  or  inheritance  taxes,  and  (b)  graduated  additional  income 
taxes,  commonly  known  as  surtaxes,  and  excess  profits  and  war- 
profits  taxes,  now  or  hereafter  imposed  by  the  United  States,  upon 
the  income  or  profits  of  individuals,  partnerships,  associations,  or 
corporations.  The  interest  on  an  amount  of  such  bonds  and  cer- 
tificates the  principal  of  which  does  not  exceed  in  the  aggregate 
$5,000,  owned  by  any  individual,  partnership,  association,  or  cor- 
poration, shall  be  exempt  from  the  taxes  provided  for  in  subdivi- 
sion (b)  of  this  section."  (Act  Cong.  September  24,  1917,  §  7.) 
As  to  the  exemption  mentioned  in  the  last  preceding  sentence,  it  is 
immaterial  whether  the  four  per  cent  Liberty  bonds  were  issued 
to  the  holder  in  exchange  for  Liberty  bonds  of  the  first  series  or 
treasury  certificates  of  indebtedness,  or  were  issued  upon  a  new 
subscription.     (T.  D.  2585,  Nov.  8,  1917.) 

§  75.     Dividends  on  Corporate  Stock 

Whatever  the  taxpayer  may  actually  receive  from  a  corporation, 
by  way  of  dividends  on  the  shares  of  its  stock  which  he  owns,  con-, 
stitutes  a  part  of  his  income  and  will  be  taxable  as  such.^"^  And 
under  the  income  tax  law  of  1913,  it  was  held  that  all  dividends 
declared  and  paid  in  the  ordinary  course  of  business  by  a  corpo- 
ration to  its  stockholders,  after  the  taking  effect  of  the  act,  whether 
from  current  earnings  or  from  the  accumulated  surplus  made  up 
of  past  earnings,  or  increase  in  value  of  corporate  assets,  notwith- 
standing it  accrued  to  the  corporation  prior  to  the  effective  date 
of  the  act,  were  income  and  taxable  as  such.^°^  And  an  extra  div- 
idend, declared  by  a  company  after  the  act  of  1913  took  effect, 
though  paid  in  property  acquired  and  surplus  accumulated  prior 
to  the  effective  date  of  the  act,  was  held,  as  to  ordinary  sharehold- 
ers, a  gain,  profit,  or  income  taxable  under  the  act.^""     But  in  an- 

107  Van  Dyke  v.  City  of  Milwaukee,  159  Wis.  460,  146  N.  W.  812,  150  N.  W. 
509 ;   Magee  v.  Denton,  5  Blatchf .  1.30,  Fed.  Cas.  No.  8,943. 

ro8  Lynch  V.  Hornby,  247  U.  S.  339,  38  Sup.  Ct.  543,  62  L.  Ed.  1149,  reversing 
236  Fed.  661,  149  O.  C.  A.  657 ;  Skinner  v.  Union  Pac.  Coal  Co.,  249  Fed.  152, 
161  C.  C.  A.  204. 

10 »  Peabody  v.  Eisner,  247  U.  S.  347,  38  Sup,  Ct.  546,  62  L.  Ed.  1152. 
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Other  case  under  the  same  statute,  it  was  held  that  dividends  de- 
clared by  a  corporation  out  of  a  surplus  that  accrued  prior  to  the 
effective  date  of  the  act  vi^ere  not  income,  for  purposes  of  taxation, 
where  paid  to  a  second  corporation  which  owned  all  the  stock  of  the 
corporation  declaring  the  dividend,  for,  under  the  circumstances, 
the  rules  applicable  to  ordinary  stockholders  did  not  apply,  and  the 
declaration  of  dividends  was  a  mere  paper  transaction.^^*'  Further, 
a  "dividend,"  properly  so  called,  is  a  distribution  to  stockholders 
of  the  whole  or  a  part  of  the  current  earnings  or  profits  of  the  cor- 
poration, and  not  a  distribution  of  capital  assets.  A  distribution  of 
capital  assets  is,  from  the  point  of  view  of  stockholders,  a  replace- 
ment of  their  capital,  except  in  the  few  exceptional  cases  where 
it  is  permissible  for  a  corporation  to  divide  current  receipts  among 
its  stockholders,  although  the  property  in  which  the  capital  is  in- 
vested is  correspondingly  depleted,  as  in  the  case  of  mining  and 
quarry  companies. ^^^  So  a  sum  in  excess  of  the  par  value  of  cor- 
porate stock  received  by  a  shareholder  on  a  sale  of  the  corporate 
assets  and  distribution  of  the  proceeds  as  a  final  dividend  in  liqui- 
dation of  the  corporation,  after  the  act  of  1913  took  effect,  is  not 
taxable  as  "income,  gains,  or  profits"  where  it  represented  an  in- 
crease in  the  value  of  the  stock  resulting  from  a  gradual  advance 
of  the  corporate  property  during  a  series  of  years,  which  reached 
its  height  before  the  act  became  effective. ^^^ 

But  the  act  now  in  force  (Revenue  Act  of  1918,  §  201)  provides 
that  the  term  "dividend"  shall  mean  "any  distribution  made  by  a 
corporation,  other  than  a  personal  service  corporation,  to  its  share- 
holders or  members,  whether  in  cash  or  in  other  property  or  in 
stock  of  the  corporation,  out  of  its  earnings  or  profits  accumulated 
since  February  28,  1913,  or  any  such  distribution  made  by  a  per- 
sonal service  corporation  out  of  its  earnings  or  profits  accumulated 
since  February  28,  1913,  and  prior  to  January  1,  1918.  Any  distri- 
bution shall  be  deemed  to  have  been  made  from  earnings  or  profits 
unless  all  earnings  and  profits  have  first  been  distributed.     Any  dis- 

110  Southern  Pac.  Co.  v.  Lowe,  247  T^.  S.  330,  38  Sup.  Ct.  540,  G2  L.  Ed.  1141'. 
reversing  (D.  C.)  238  Fed.  847. 

111  Reed  v.  Head,  G  Allen  (Mass.)  174;  Harvard  Colleso  v.  Amory,  !J 
Pick.  (Mass.)  446.  Dividends  declared  by  a  going  corporation,  such  as  a 
mining  company,  Avill  be  conclusively  pi*esunied,  for  the  puiijose  of  income 
taxation  as  against  stockholders,  to  have  been  made  and  declared  from  net 
earnings  or  profits,  so  that  it  cannot  be  claimed,  to  avoid  the  income  tax, 
that  the  dividends  were  really  declared  from  the  capital.  Van  Dyke  v.  Cit.\- 
of  Milwaukee,  159  Wis.  460,  146  N.  W.  812,  150  X.  W.  509. 

112  Lynch  v.  Turrish,  247  T'.  S.  221,  38  Sup.  Ct.  537,  62  L.  Ed.  1087,  ufhrm- 
ing  236  Fed.  653,  149  C.  C.  A.  649. 
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tribution  made  in  the  year  1918  or  any  year  thereafter  shall  be 
deemed  to  have  been  made  from  earnings  or  profits  accumulated 
since  February  28,  1913,  or,  in  the  case  of  a  personal  service  cor- 
poration, from  the  most  recently  accumulated  earnings  or  profits ; 
but  any  earnings  or  profits  accumulated  prior  to  March  1,  1913,  may 
be  distributed  in  stock  dividends  or  otherwise,  exempt  from  the 
tax,  after  the  earnings  and  profits  accumulated  since  February  28, 
1913,  have  been  distributed.  A  dividend  paid  in  stock  of  the  cor- 
poration shall  be  considered  income  to  the  amount  of  the  earnings 
or  profits  distributed.  Amounts  distributed  in  the  liquidation  of 
a  corporation  shall  be  treated  as  payments  in  exchange  for  stock  or 
shares,  and  any  gain  or  profit  realized  thereby  shall  be  taxed  to  the 
distributee  as  other  gains  or  profits.  If  any  stock  dividend  is  re- 
ceived by  a  taxpayer  between  January  1  and  November  1,  1918, 
both  dates  inclusive,  or  is  during  such  period  bona  fide  authorized 
or  declared  and  entered  on  the  books  of  the  corporation,  and  is 
received  by  a  taxpayer  after  November  1,  1918,  and  before  the  ex- 
piration of  thirty  days  after  the  passage  of  this  act,  then  such  div- 
idend shall,  in  the  manner  provided  in  section  206,  be  taxed  to  the 
recipient  at  the  rates  prescribed  by  law  for  the  years  in  which  the 
corporation  accumulated  the  earnings  or  profits  from  which  such 
dividend  was  paid,  but  the  dividend  shall  be  deemed  to  have  been 
paid  from  the  most  recently  accumulated  earnings  or  profits.  Any 
distribution  made  during  the  first  sixty  days  of  any  taxable  year 
shall  be  deemed  to  have  been  made  from  earnings  or  profits  accumu- 
lated during  preceding  taxable  years ;  but  any  distribution  made 
during  the  remainder  of  the  taxable  year  shall  be  deemed  to  have 
been  made  from  earnings  or  profits  accumulated  between  the  close 
of  the  preceding  taxable  year  and  the  date  of  distribution,  to  the 
extent  of  such  earnings  or  profits,  and  if  the  books  of  the  corpora- 
tion do  not  show  the  amount  of  such  earnings  or  profits,  the  earn- 
ings or  profits  for  the  accounting  period  within  which  the  distribu- 
tion was  made  shall  be  deemed  to  have  been  accumulated  ratably 
during  such  period." 

The  rulings  of  the  Treasury  Department  on  this  subject  are  as 
follows :  "If  a  corporation  distributed  dividends  in  1917,  such  div- 
idends will  be  deemed  to  have  been  paid  from  the  earnings  of  1917, 
and  the  recipient,  if  an  individual,  will  be  liable  to  additional  tax, 
if  any,  and  if  a  corporation,  to  income  tax,  at  the  rates  for  the  year 
1917,  unless  it  is  shown  to  the  satisfaction  of  the  Commissioner  of 
Internal  Revenue  that,  at  the  time  such  dividends  were  paid,  the 
earnings  up  to  that  time  were  not  sufficient  to  cover  the.  distribu- 
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tion,  in  which  case  the  excess  over  the  earnings  of  the  taxable  year 
will  be  deemed  to  have  been  paid  from  the  most  recently  accumu- 
lated surplus  of  prior  years,  and  will  be  taxed  at  the  rate  or  rates 
for  the  year  or  years  in  which  earned.  A  corporation  declaring  and 
paying  dividends  out  of  a  surplus  or  earnings  accumulated  over  a 
period  of  years  should  make  a  record  in  its  books  of  the  amount  of 
dividends  paid  out  of  each  year's  undistributed  surplus  or  profits, 
and  advise  the  stockholders  accordingly,  in  order  that  the  dividends 
received  by  them  may  be  taxed  at  the  respective  rates  prevailing 
during  the  years  in  which  the  surplus  or  profits  so  distributed  were 
earned.     (Regulations  No.  33,  art.  107.) 

Where  a  statute  taxing  incomes  lays  its  burden  upon  both  indi- 
viduals and  corporations,  it  is  usual  to  provide  that  the  individual 
taxpayer  may  deduct  from  his  return  of  income  for  taxation  the 
amount  of  any  dividends  received  by  him  from  corporations  which 
are  subject  to  the  tax.  This  is  provided  in  the  federal  income  tax 
law,  so  far  as  concerns  incomes  which  are  subject  to  the  "normal" 
tax  only,  though  returns  of  incomes  which  are  subject  to  the  super- 
tax must  include  corporate  dividends.  However,  dividends  received 
from  corporations  which  are  not  subject  to  the  income  tax  (that 
is,  corporations  which  are  specifically  exempted  from  it)  do  not 
come  within  this  rule,  and  are  not  deductible  from  the  taxpayer's 
return  of  income.  (T.  D.  1857.)  Dividends  declared  and  paid  by 
a  foreign  corporation  which  derives  its  entire  income  from  business 
done  wholly  within  the  United  States,  and  pays  an  income  tax  to 
the  federal  government,  should  be  treated  in  the  same  manner  as 
dividends  from  domestic  corporations.    (T.  D.  2090,  Dec.  14,  1914.) 

For  the  purpose  of  the  income  tax,  it  is  immaterial  whether  a 
corporate  dividend  is  declared  and  paid  as  a  regular  dividend  (that 
is,  regular  in  respect  either  to  its  periodicity  or  its  amount)  or  as 
an  extra  dividend  or  a  bonus  in  cash.^^^ 

The  rule  as  to  the  taxability  of  dividends  is  not  restricted  to  divi- 
dends declared  and  paid  by  corporations  truly  so  called,  but  ex- 
tends also  to  any  distribution  of  profits  among  the  members  of  an 
unincorporated  society,  syndicate,  pool,  trust,  or  other  joint  enter- 
prise. For  instance,  where  an  investment  is  made  in  an  tmincor- 
porated  association  organized  to  deal  in  land  as  a  commodity,  and 
profits  are  realized  from  the  business,  which  are  divided  among 
the  members,  with  no  impairment  of  the  principal,  such  profits  are 
personalty,  representing  income,  and  go  to  the  life  tenant  under 
the  will  of  one  of  the  members. ^'^* 

113  Lord  V.  Brooks,  52  N.  II.  72. 

11*  In  re  Thomson's  Estate,  153  Pa.  333,  20  Atl.  652,  653. 

(88) 


Ch.  4)  WHAT  CONSTITUTES  TAXABLE   INCOME  §   75 

Where  a  corporation  is  the  owner  of  stock  in  another  corpora- 
tion, it  is  taxable  on  dividends  received  on  such  stock,  as  an  indi- 
vidual stockholder  would  be.  And  dividends  paid  by  a  lessee  cor- 
poration directly  to  the  stockholders  of  the  lessor  corporation,  as 
stipulated  in  the  lease,  and  which  are  a  form  of  rent  or  in  lieu  of 
rent,  constitute  income  of  the  lessor  corporation  and  are  taxable 
as  such.^^^  A  transaction  effected  by  entries  on  the  books  of  the 
respective  companies,  whereby  plaintiff  corporation,  owning  all 
the  stock  (except  directors'  shares)  of  certain  subsidiary  corpo- 
rations, took  over  their  earnings  and  surplus,  accumulated  and  used 
as  capital  before  the  taxing  year,  and  their  debts  inter  se,  the  cor- 
porations being  related  as  one  enterprise,  was  held  to  be  a  book- 
keeping transaction,  and  not  the  declaration  and  payment  of  a 
dividend,  under  the  income  tax  act  of  1913,  and  therefore  not  sub- 
ject to  the  tax.^^" 

The  law  does  not  allow  a  corporation  which  owns  stock  in  an- 
other corporation  to  deduct  the  amount  of  dividends  received  on 
such  stock  from  its  return  of  income,  so  far  as  regards  the  regular 
or  ordinary  income  tax,  this  privilege  being  restricted  to  individual 
taxpayers. 

Dividends  declared  by  a  corporation  and  paid  with  securities  in 
which  the  surplus  of  the  corporation  has  been  invested,  regardless 
of  the  character  of  such  securities,  are  to  be  accounted  for  as  div- 
idends for  income  tax  purposes  by  the  recipients  of  the  same,  to 
the  extent  that  the  dividend  represents  a  distribution  of  surplus  ac- 
crued to  the  corporation  since  March  1,  1913.  (Regulations  No. 
33,  art.  4,  par.  27.)  When  a  dividend  has  been  declared  and  is  im- 
mediately payable,  so  that  the  stockholder  can  have  it  on  demand, 
it  is  to  be  reckoned  as  a  part  of  his  income  for  the  year,  though  it 
has  not  actually  come  into  his  hands  as  yet  in  the  form  of  cash.^^^ 
A  dividend  is  none  the  less  taxable  income  of  the  stockholder 
because  it  was  declared  and  paid  out  of  reserves  previously  set 
aside  to  meet  depreciation  and  depletion  of  property,  and  was  rep- 
resented to  the  stockholders  as  a  distribution  of  capital  assets.  (T. 
D.  2540,  Oct.  10,  1917.) 

115  West  End  Street  Ry.  Co.  v.  Malley,  246  Fed.  625,  158  C.  O.  A.  581 ;  Rens- 
selaer &  S.  R.  Co.  V.  Irwin  (D.  C.)  239  Fed.  739,  Id.,  249  Fed.  726,  161  C.  C.  A. 
636. 

116  Gulf  Oil  Corp.  V.  Lewellyn,  248  U.  S.  71,  39  Sup.  Ct.  35,  63  L.  Ed.  , 

reversing  245  Fed.  1,  158  C.  C.  A.  1. 

iiTMagee  v.  Denton,  5  Blatclif.  130,  Fed.  Gas.  No.  8,943.  And  see  T.  D. 
2048,  Nov.  12,  1914. 
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§  76.     Same;    Stock  Dividends 

Construing  the  income  tax  act  of  1913,  the  Supreme  Court  of  the 
United  States  held  that  a  stock  dividend  is  "capital"  and  is  not 
taxable  as  "income,"  since  the  interests  of  the  stockholders  are  not 
thereby  increased,  the  only  change  being  in  the  evidence  represent- 
ing that  interest.^ ^^  But  the  profits  represented  by  the  dividend 
in  this  case  were  earned  prior  to  March  1,  1913,  the  effective  date 
of  the  Sixteenth  Amendment.  And  the  act  of  1913  was  ambiguous 
in  respect  to  including  stock  dividends  in  taxable  income.  More- 
over the  act  now  in  force  explicitly  provides  that  the  word  "divi- 
dends" means  any  distribution  made  by  a  corporation  to  its  share- 
holders, whether  in  cash  or  other  property  or  in  stock  of  the  cor- 
poration, out  of  profits  accumulated  since  Feb.  28,  1913,  and  that 
"a  dividend  paid  in  stock  of  the  corporation  shall  be  considered  in- 
come to  the  amount  of  the  earnings  or  profits  distributed."  There- 
fore the  Treasury  Department  takes  the  view  that  the  decision  in 
the  case  cited  was  restricted  to  the  words  of  the  act  of  1913,  and  is 
not  applicable  under  the  present  statute.  It  holds  that  taxable 
income  includes  stock  dividends  paid  by  a  corporation  in  1916  or 
subsequent  years  out  of  its  earnings  or  profits  accrued  since  March 
1,  1913,  to  the  amount  of  the  earnings  or  profits  so  distributed, 
but  excludes  stock  dividends  paid  in  1916  or  subsequent  years  out 
of  surplus  other  than  earnings  or  profits  accrued  since  March  1, 
1913.  (T.  D.  2734,  June  17,  1918.)  For  the  purpose  of  determining 
the  value  of  the  stock  dividend  with  reference  to  its  taxation,  it 
is  ruled  that  "in  the  case  of  stock  received  as  a  dividend  in  1916 
or  subsequent  years  out  of  surplus  earnings  or  profits  accrued  since 
March  1,  1913,  the  cost  of  each  share  is  the  valuation  at  which  it 
was  returnable  as  income,  as  shown  by  the  transfer  of  surplus  to 
capital  account  on  the  books  of  the  corporation,  usually  its  par 
value."     (T.  D.  2734,  June  17,  1918.) 

When  stock  received  in  payment  of  a  dividend  is  sold  by  the 
shareholder,  the  cost  of  each  share  of  stock,  whether  old  or  new, 
for  the  purpose  of  ascertaining  the  gain  or  loss  resulting  from  its 
sale,  is  the  quotient  of  the  cost  of  the  old  stock,  if  acquired  on  or 
after  March  1,  1913,  or  its  fair  market  price  or  value  as  of  that  date 
if  acquired  prior  thereto,  divided  by  the  number  of  old  and  new 
shares  added  together.  The  profit  so  ascertained  from  the  sale  of 
such  stock  is  income  subject  to  both  normal  and  additional  tax, 
and  shall  be  accounted  for  in  the  shareholder's  return  rendered  for 

iisTowne  v.  Eisner,  245  U.  S.  418,  38  Sup.  Ct.  158,  62  L.  Ed.  372,  L.  R.  A. 
1918D,  254,  reversing  (D.  C.)  242  Fed.  702. 
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the  year  in  which  the  sale  is  made.  (T.  D.  2734,  June  17,  1918, 
amending  Regulations  No.  33,  par.  28.)  Stock  dividends  declared 
from  a  surplus  created  from  the  revaluation  of  capital  assets,  or 
a  value  placed  upon  trade-marks,  good  will,  etc.,  do  not  represent 
a  distribution  of  earnings  or  profits  subject  to  tax  in  the  hands  of  the 
recipient  shareholder.  But  the  entire  proceeds  derived  by  a  share- 
holder from  the  sale  of  such  stock  is  income  subject  to  the  tax. 
(Regulations  No.  33,  art.  4,  par.  28.) 

§  77.    Accumulated  or  Undivided  Profits  of  Corporation 

A  stockholder's  distributive  share  in  the  undivided  profits  or  ac- 
cumulated earnings  of  a  corporation  are  taxable  to  him  under  the 
federal  income  tax  law,  but  only  in  cases  where  his  income,  in- 
cluding such  items,  is  large  enough  to  be  subject  to  the  supertax, 
and  only  in  cases  where  the  device  of  a  corporation,  accumulating 
its  profits  instead  of  dividing  them,  is  resorted  to  for  the  purpose  of 
evading  the  tax.  And  it  is  provided  that  "the  fact  that  any  corpo- 
ration is  a  mere  holding  company,  or  that  the  gains  and  profits  are 
permitted  to  accumulate  beyond  the  reasonable  needs  of  the  busi- 
ness, shall  be  prima  facie  evidence  of  a  purpose  to  escape  such  tax ; 
but  the  fact  that  the  gains  and  profits  are  in  any  case  permitted  to 
accumulate  and  become  surplus  shall  not  be  construed  as  evidence 
of  a  purpose  to  escape  the  said  tax  in  such  case  unless  the  Com- 
missioner shall  certify  that  in  his  opinion  such  accumulation  is  un- 
reasonable for  the  purposes  of  the  business.  When  requested  by 
the  Commissioner,  or  any  collector  of  internal  revenue,  every  cor- 
poration shall  forward  to  him  a  correct  statement  of  such  gains  and 
profits  and  the  names  and  addresses  of  the  individuals  or  sharehold- 
ers who  would  be  entitled  to  the  same  if  divided  or  distributed." 
(Revenue  Act  of  1918,  §  220.)  This  provision  "imposes  no  duty 
on  the  taxpayer  to  ascertain  his  distributive  interest  in  the  undivid- 
ed surplus  of  corporations  for  the  purpose  of  making  return  of  the 
amount,  in  addition  to  the  amount  of  dividends  declared  on  his 
stock,  unless  the  Secretary  of  the  Treasury  has  certified  that,  in  his 
opinion,  such  accumulation  is  unreasonable  for  the  purposes  of  the 
business."      (T.  D.  2135,  Jan.  23,  1915.) 

From  the  fact  that  this  provision  applies  only  "for  the  purpose 
of  the  additional  tax"  it  may  be  inferred  that  Congress  did  not  re- 
gard a  stockholder's  interest  in  the  undivided  earnings  or  surplus 
of  the  corporation  as  taxable  income  in  ordinary  cases  or  under  or- 
dinary conditions.  But  the  attempt  has  sometimes  been  made,  un- 
der other  statutes,  to  tax  such  interest  as  income.  Thus,  the  Unit- 
ed States  income  tax  law  of  1870  provided  that,  "in  estimating  the 
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gains,  profits,  and  income  of  any  person,  there  shall  be  included 
*  *  *  the  share  of  any  person  of  the  gains  and  profits,  whether 
divided  or  not,  of  all  companies  or  partnerships."  And  there  is  a 
Canadian  decision  to  the  eflfect  that  the  undivided  profits  of  a  cor- 
poration, or  a  portion  of  its  profits  derived  from  the  employment  of 
capital  and  annually  carried  into  a  reserve  fund,  may  be  "income" 
for  the  purposes  of  a  testamentary  trust,  by  v^hich  it  was  provided 
that  the  trustee  might  make  advances  to  the  beneficiaries  "out  of 
income."^^®  But  this  is  contrary  to  all  the  weight  of  authority.^^** 
In  several  of  the  cases  on  the  subject,  it  is  said  that  the  word  "in- 
come" is  not  broad  enough  to  include  things  not  separated  in  some 
way  from  the  principal.  It  is  not  synonymous  with  "increase." 
The  value  of  corporate  stock  may  be  increased  by  good  manage- 
ment, prospects  of  business,  and  the  like,  but  such  increase  is  not 
income.  It  may  also  be  increased  by  the  accumulation  of  a  surplus 
fund.  But  so  long  as  that  surplus  is  retained  by  the  corporation, 
either  as  a  surplus  or  as  increased  stock,  it  can  in  no  proper  sense 
be  called  income.  It  may  become  income-producing,  but  it  is  not 
income. ^^^  Thus,  where  the  profits  of  a  manufacturing  or  banking 
corporation  have  been  accumulating  for  many  years,  until  the  mar- 
ket value  of  the  stock  is  more  than  double  its  original  price,  and 
the  owner  dies,  directing  the  "income"  of  his  estate  to  be  applied  to 
particular  objects,  these  extraordinary  accumulations  are  as  much 
a  part  of  his  capital  as  any  other  portion  of  his  estate,  and  must 
therefore  be  regarded,  not  as  income,  but  as  part  of  the  principal 
from  which  the  future  income  is  to  arise.^^^  This  subject  has  been 
fully  and  conclusively  discussed  by  the  United  States  Supreme 
Court  in  the  following  terms :  "Money  earned  by  a  corporation 
remains  the  property  of  the  corporation,  and  does  not  become  the 
property  of  the  stockholders,  unless  and  until  it  is  distributed 
among  them  by  the  corporation.  The  corporation  may  treat  it  and 
deal  with  it  either  as  profits  of  its  business  or  as  an  addition  to  its 
capital.  Acting  in  good  faith  and  for  the  best  interests  of  all  con- 
ns Worts  V.  Worts,  18  Ontario,  332. 

120  Van  Dyke  v.  City  of  Milwaukee,  159  Wis.  460,  146  N.  W.  812,  150  N. 
W.  509 ;  Board  of  Revenue  of  Montgomery  County  v.  Montgomery  Gas  Liglit 
Co.,  64  Ala.  269 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Page,  1  Biss.  461,  Fed.  Cas.  No. 
2,608 ;  Lauman  v.  Foster,  157  Iowa,  275,  135  N.  W.  14,  50  L.  R.  A.  (N,  S.)  531 ; 
Tubb  V.  Fowler,  118  Tenn.  325,  99  S.  W.  988. 

121  Spooner  v.  Phillips,  02  Conn.  62,  24  Atl.  524,  16  U  R.  A.  461;  Mills  v. 
Britton,  64  Conn.  4,  29  Atl.  231,  24  L.  R.  A.  536 ;  Smith  T.  Hooper,  95  Md.  10, 
51  Atl.  844,  54  Atl.  95. 

12  2  Earp's  Appeal,  28  Pa.  368. 
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cerned,  the  corporation  may  distribute  its  earnings  at  once  to  the 
stockholders  as  income ;  or  it  may  reserve  a  part  of  the  earnings  of 
a  prosperous  year  to  make  up  for  a  possible  lack  of  profits  in  future 
years ;  or  it  may  retain  portions  of  its  earnings,  and  allow  them  to 
accumulate,  and  then  invest  them  in  its  own  works  and  plant,  so 
as  to  secure  and  increase  the  permanent  value  of  its  property. 
Which  of  these  courses  shall  be  pursued  is  to  be  determined  by  the 
directors,  with  due  regard  to  the  condition  of  the  company's  prop- 
erty as  a  whole;  and,  unless  in  case  of  fraud  or  bad  faith  on  their 
part,  their  discretion  in  this  respect  cannot  be  controlled  by  the 
courts,  even  at  the  suit  of  owners  of  preferred  stock,  entitled  by 
express  agreement  with  the  corporation  to  dividends  at  a  certain 
yearly  rate  in  preference  to  the  payment  of  any  dividend  on  the 
common  stock,  but  dependent  on  the  profits  of  each  particular  year, 
as  declared  by  the  board  of  directors.  Reserved  and  accumulated 
earnings,  so  long  as  they  are  held  and  invested  by  the  corporation, 
being  part  of  its  corporate  property,  it  follows  that  the  interest 
therein,  represented  by  each  share,  is  capital,  and  not  income  of 
that  share,  as  between  the  tenant  for  life  and  remainderman,  legal 
or  equitable  thereof."^^^ 

A  reserve  set  up  out  of  gross  receipts  and  maintained  by  a  cor- 
poration for  the  purpose  of  making  good  any  loss  or  wasting  of  cap- 
ital assets  on  account  of  depletion  is  not  to  be  considered  a  part  of 
the  earned  surplus  of  the  company,  but  a  reserve  for  the  return  or 
liquidation  of  capital.  A  dividend  paid  from  such  reserve  will  be 
considered  a  liquidating  dividend  and  will  not  constitute  taxable  in- 
come to  the  stockholder  except  to  the  extent  that  the  amount  so 
received  is  in  excess  of  the  capital  actually  invested  by  the  stock- 
holder in  the  shares  of  stock  held  by  him,  and  with  respect  to 
which  the  distribution  was  made.  No  dividend  will,  however,  be 
deemed  to  have  been  paid  from  such  reserve  except  to  the  extent 
that  such  dividend  exceeds  the  surplus  and  undivided  profits  of  the 
corporation  at  the  time  of  such  payment,  and  unless  the  books, 
records,  published  statements,  etc.,  of  the  corporation  clearly  in- 
dicate a  corresponding  reduction  of  capital  assets  resulting  from 
such  payment,     (Regulations  No.  33,  art.  4,  par.  26.) 

§  78.    Right  to  Subscribe  for  New  Stock  of  Corporation 

It  is  a  familiar  rule  in  the  law  of  corporations  that  when  a  com- 
pany issues  new  stock  (or  stock  previously  held  in  reserve  in  the 
treasury),  it  must  first  be  allotted  to  the  existing  stockholders,  each 

123  Gibbons  v.  Mahon,  136  U.  S.  549,  10  Sup.  Ct.  1057,  34  L.  Ed.  525.  And 
see  Southern  Pac.  Co.  v,  Lowe,  247  U.  S.  330,  38  Sup.  Ct.  540,  62  L.  Ed.  1142. 
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being  entitled  to  take  his  proportionate  share  at  a  price  fixed.  This 
price  is  usually  and  properly  the  par  value  of  the  stock,  and  if  its 
market  value  is  greater,  a  considerable  advantage  may  accrue  to 
the  shareholder,  who  may  either  take  his  new  stock  and  sell  it  at  a 
premium  or  sell  his  right  of  subscription  for  it,  and  indeed  the  sale 
of  these  "rights"  is  a  common  occurrence  on  the  stock  exchanges. 
The  courts  all  hold  that  the  gain  realized  by  a  stockholder,  either 
from  a  sale  of  the  privilege  or  from  its  exercise  and  the  subsequent 
sale  of  the  stock  at  a  profit,  is  capital  or  principal  in  his  hands  and 
not  a  part  of  his  income.^^*  But  the  ruling  of  the  Treasury  De- 
partment is  to  the  contrary.  Where  a  stockholder  sells  his  rights, 
it  is  held  that  the  proceeds  of  such  sale,  in  their  entirety,  are  in- 
come for  the  year  in  which  the  rights  are  sold,  and  should  be  so 
returned  by  the  stockholder,     (Regulations  No.  33,  art.  95.) 

§  79.     Sale  and  Distribution  of  Assets  of  Corporation 

A  distribution  among  stockholders  of  the  assets  of  a  corporation, 
upon  its  dissolution  or  preparatory  to  dissolution,  is  a  return  of 
capital,  at  least  to  the  extent  of  the  original  investment,  and  not 
in  any  sense  income  in  their  hands.^-^  Thus,  a  fund  resulting  from 
sales  of  materials,  manufactured  articles,  products  from  the  land, 
or  the  general  personal  property  of  a  corporation,  all  indicating  a 
final  winding  up  of  its  business,  cannot  be  called  income  of  the 
stockholders  when  apportioned  among  them.^-"  And  where  a  cor- 
poration sells  part  of  its  original  franchise  and  property,  and  dis- 
tributes the  proceeds  of  the  same  as  a  dividend  among  its  stock- 
holders, such  dividend  is  to  be  regarded,  as  between  a  life  tenant 
and  remainderman  of  part  of  the  stock,  as  capital  and  not  as  in- 
come.^^^  And  so,  where  a  company  owning  large  tracts  of  land, 
but  not  engaged  in  the  business  of  buying  and  selling  land,  from 
time  to  time  disposes  of  part  of  its  holdings,  and  divides  the  pro- 
ceeds among  its  stockholders,  the  money  so  obtained  is  not  in- 
come.^^® 

124  Lauraan  v.  Foster,  157  Iowa.  275.  135  N.  W.  14,  50  L.  R.  A.  (N.  S.)  531; 
Brinley  v.  Grou,  50  Conn.  66,  47  Am.  Rep.  618;  Moss'  Appeal,  83  Pa.  261,  24 
Am.  Rep.  164 ;  Biddies  Appeal,  99  Pa.  278 ;  In  re  Thomson's  Estate,  153  Pa. 
333,  26  Atl.  652.  But  compare  Wiltbank's  Appeal,  64  Pa.  256,  3  Am.  Rep. 
585. 

12  5  Lynch  v.  IHirrish,  247  U.  S.  221,  38  Sup.  Ct.  537,  62  L.  Ed.  1087,  affirm- 
ing 236  Fed.  653,  149  C.  C.  A.  649 ;  In  re  Thomson's  Estate,  153  Pa.  333,  26 
Atl.  652,  653. 

126  Gehr  v.  Mont  Alto  Iron  Co.,  174  Pa.  430,  34  Atl.  638. 

127  Vinton's  Appeal,  99  Pa.  434,  44  Am.  Rep.  116. 

128  Stevens  v.  Hudson's  Bay  Co.,  101  Law  T.  96. 
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But  the  Revenue  Act  of  1918,  §  201  (c)  provides  that  "amounts 
distributed  in  the  liquidation  of  a  corporation  shall  be  treated  as 
payments  in  exchange  for  stock  or  shares,  and  any  gain  or  profit 
realized  thereby  shall  be  taxed  to  the  distributee  as  other  gains  or 
profits." 

§  80.     Profit  Accruing  to  Corporation  from  Sale  of  Capital  Assets 

From  the  point  of  view  of  laying  the  income  tax  on  a  corporation, 
while  it  is  true  that  the  conversion  of  any  portion  of  its  capital  as- 
sets into  other  forms  of  property,  or  into  cash,  may  be  regarded  as 
a  replacement  of  capital,  rather  than  as  income,  yet  if  the  sale  of 
such  assets  resul,ts  in  an  increase  in  the  aggregate  amount  of  capi- 
tal, the  difference  or  profit  may  be  regarded  as  income.  Thus, 
where  a  bridge  belonging  to  a  private  corporation  was  declared  a 
county  bridge  (that  is,  taken  under  the  power  of  eminent  domain 
and  made  the  property  of  the  county),  and  the  damages  awarded, 
which  were  in  excess  of  the  capital  stock,  were  divided  among  the 
shareholders  in  proportion  to  the  number  of  their  shares,  it  was 
held  that  the  excess  of  the  award  so  distributed  over  the  amount 
of  the  capital  stock  represented  a  profit  which  the  company  had 
made  in  its  business,  and  was  taxable  as  such  for  state  purposes. ^^^ 
Various  rulings  have  been  made  by  the  Treasury  Department  on 
this  general  subject.  Thus,  "if  a  corporation  sells  its  capital  assets 
in  whole  or  in  part,  it  will  include  in  its  gross  income  for  the  year 
in  which  the  sale  was  made  an  amount  equivalent  to  the  excess  of 
the  sales  price  over  the  fair  market  price  or  value  of  such  assets  as 
of  March  1,  1913,  if  acquired  prior  to  that  date,  or  over  cost  if 
acquired  subsequent  to  that  date.  If  the  purchase  price  is  paid 
with  stock  issued  by  a  purchasing  company,  the  purchase  price 
will  be  the  actual  value  at  the  time  of  the  stock  issued  in  payment 
for  such  assets."  (Regulations  No.  33,  art.  101.)  "In  determining 
the  profits  realized  or  the  loss  sustained  upon  the  sale  of  capital  as- 
sets by  one  corporation  to  another,  payment  therefor  being  made 
in  the  stocks  or  bonds  of  the  purchasing  corporation,  the  profit  or 
loss,  as  the  case  may  be,  from  such  sale  will  be  ascertained  upon 
the  basis  of  the  difference  between  the  cost  of  such  assets  to  the 
seller,  in  case  they  were  acquired  subsequent  to  March  1,  1913,  or 
the  fair  market  value  as  of  March  1,  1913,  if  acquired  prior  to  that 
date,  and  the  fair  cash  value  of  the  stock  or  bonds  at  the  time  the 
sale  was  made."     (Idem,  art.  118.) 

"Where  a  subsidiary  or  other  corporation  sells  or  transfers  its 

128  Matson's  Ford  Bridge  Co.  v.  Commonwealth,  117  Pa.  265,  11  Atl.  813. 
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assets  to  a  parent  or  other  corporation,  accepting  in  exchange  there- 
for the  stock  or  bonds  of  the  purchasing  corporation,  the  question 
of  gain  or  loss  resulting  from  this  transaction  will  be  determined 
upon  the  basis  of  the  difference  between  the  cost  or  market  value 
as  above  indicated  of  the  assets  sold  and  the  actual  value  of  the 
stock  or  bonds  given  in  exchange  therefor.  Any  gain  or  loss  thus 
ascertained  as  resulting  from  such  a  transaction  will  be  added  to 
or  deducted  from  the  entire  gross  income,  as  the  case  may  be,  of 
the  selling  corporation  in  the  year  in  which  the  capital  assets  were 
sold."     (Idem,  art.  119.) 

Where  a  corporation  invested  in  the  stock  of  another  corporation, 
and  later  sold  it  at  an  advance  over  the  purchase  price,  the  amount 
of  the  advance  must  be  deemed  a  gain  or  profit  for  the  purpose  of 
computing  its  income.^^" 

"In  cases  wherein  property  was  taken  over  in  exchange  for  the 
capital  stock  of  a  corporation  at  a  par  value  in  excess  of  the  fair 
market  value  of  the  property,  and  such  property  should  be  later 
sold,  it  will  be  necessary  to  ascertain  as  nearly  as  possible  the  fair 
market  value  of  the  property  at  the  time  it  was  taken  over  or  as  of 
March  1,  1913,  if  acquired  before  that  date,  and  any  excess  over 
this  ascertained  fair  market  value  at  which  the  property  is  sold  will 
be  held  to  be  profit  or  income  to  the  corporation  for  the  year  in 
which  the  sale  was  made."     (Regulations  No.  33,  art.  111.) 

"Similar  action  may  be  taken  in  cases  wherein  corporations  ac- 
quire property  prior  to  March  1,  1913,  for  a  mere  nominal  sum  and 
which  had,  as  of  March  1,  1913,  a  value  greatly  in  excess  of  such 
nominal  sum.  A  careful  estimate  of  the  fair  market  value  of  such 
property  as  of  March  1,  1913,  may  be  made  and  set  up  as  the  cap- 
ital invested  in  the  property,  and  if  such  property  is  thereafter  dis- 
posed of  at  a  price  in  excess  of  such  fair  market  value,  the  amount 
so  in  excess  will  be  treated  as  income  to  be  accounted  for  in  pre- 
paring the  return  of  annual  net  income  of  the  year  in  which  the 
property  is  sold.  The  value  of  the  property  fixed  in  the  manner  and 
for  the  purpose  hereinbefore  indicated  will  be  subject  to  the  ap- 
proval of  the  Commissioner  of  Internal  Revenue.  If  the  property 
was  acquired  subsequent  to  March  1,  1913,  the  amount  for  which  it 
is  later  sold  or  disposed  of  in  excess  of  the  cost  price,  regardless  of 
the  fact  that  it  may  have  been  acquired  for  a  mere  nominal  price, 
will  constitute  income  for  the  year  in  which  the  property  was  dis- 
posed of  and  must  be  so  returned."     (Idem,  art.  112.) 

130  Hays  v.  Gauley  Mountain  Coal  Co.,  247  U.  S.  ISO,  38  Sup.  Ct.  470,  62  L. 
Ed.  1061. 
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"In  a  case  wherein  a  corporation  acquires  from  stockholders  the 
stock  of  another  corporation,  giving  in  exchange  therefor  its  own 
stock,  it  is  held  that  the  transaction  is  one  by  which  the  corpora- 
tion acquiring  the  stock  becomes  the  sole  stockholder  of  the  other 
corporation.  As  a  result  of  this  transaction  no  income  accrues  to 
the  corporation  whose  stock  is  thus  acquired.  Neither  will  any 
income  accrue  to  this  corporation  if  later  the  holding  corporation 
should  cause  the  assets  of  the  underlying  company  to  be  transferred 
to  it  for  mere  nominal  consideration.  If,  however,  one  corpo- 
ration buys  the  assets  of  another  and  issues  direct  to  the  selling 
company  its  own  capital  stock  in  payment  for  the  assets  acquired, 
the  transaction  will  be  treated  by  the  selling  company  as  a  sale  of 
its  assets,  and  the  question  as  to  whether  profit  or  loss  results  from 
the  sale  will  depend  upon  whether  or  not  the  value  of  the  stock  tak- 
en in  payment  for  the  assets  is  in  excess  of  the  fair  market  price  or 
value  as  of  March  1,  1913,  of  the  assets  sold  or  of  their  cost  ac- 
cordingly as  they  were  acquired  by  the  selling  company  prior  or 
subsequent  to  that  date.  If  the  value  of  the  stock  is  so  in  excess, 
the  amount  of  such  excess  will  be  taxable  income  for  the  year  in 
which  the  assets  were  sold  and  must  be  so  returned.  If  the  excess 
over  value  as  of  March  1,  1913,  or  over  cost,  as  the  case  may  be, 
includes  any  surplus  earned  since  March  1,  1913,  upon  which  the 
income  tax  has  been  paid,  the  excess  or  profits  resulting  from  the 
sale  may  be  reduced  by  the  amount  of  such  tax-paid  surplus.  If 
the  purchasing  corporation  takes  over  all  the  assets  including  ac- 
counts receivable,  bills  receivable,  surplus,  etc.,  of  the  selling  cor- 
poration and  assumes  its  liabilities,  the  amount  so  assumed  will  be 
considered  a  part  of  the  purchase  price,  and  to  the  extent  that  the 
entire  purchase  price  exceeds  the  cost  or  value,  as  of  March  1,  1913, 
as  the  case  may  be  of  the  assets  disposed,  income  will  accrue  to  the 
selling  company."     (Idem,  art.  124.) 
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CHAPTER  V 

PERSONS  AND  CORPORATIONS  SUBJECT  TO  INCOME  TAX 

§    81.  Residents. 

82.  Residents  Deriving  Income  from  Abroad. 

S3.  Domestic  Corporations  with  Foreign  Branclies  or  Agencies. 

84.  Domestic  Corporations  Operating  Exclusively  Abroad. 

85.  American  Citizens  Residing  Abroad. 

86.  Resident  Aliens. 

87.  Nonresident  Aliens. 

88.  Taxability  of  Foreign  Governments. 

89.  Salaried  Officers. 

90.  Bankrupt  and  Insolvent  Persons  and  Companies. 

91.  Estates,  Trusts,  and  Dissolved  Corporations. 

92.  Partnerships. 

9.3.  Limited  Partnerships. 

94.  Corporations. 

95.  Same;  Change  of  Name  of  Corporation. 

96.  Foreign  Corporations. 

97.  Same;  Doing  Business  by  Local  Agents. 

98.  Same;  Dutch  Administration  Offices. 

99.  Public  Service  Corporations. 

100.  Unincorporated  Associations. 

101.  Same ;  Unincorporated  Private  Banking  Associations. 

102.  Inactive  Corporations  and  Holding  Companies. 

103.  Lessor  Corporations. 

104.  Corporations  Fraudulently  Formed  to  Evade  Tax, 

105.  Citizens  and  Corporations  of  Porto  Rico  and  the  Philippines. 

106.  Insurance  Companies. 

§  81.     Residents 

W  Every  person  residing  within  the  United  States,  whether  he  is 
hn  American  citizen  or  an  alien,  is  subject  to  the  federal  income 
^tax.  The  distinction  drawn  by  the  statute  is  not  between  American 
citizens  and  aliens.  It  is  between  residents  of  the  United  States 
(whether  citizens  or  not)  and  nonresident  aliens.  And  a  secon- 
dary distinction  is  made  between  "citizens"  and  nonresident  aliens, 
so  that  an  American  citizen  is  taxable  in  that  character,  although 
he  may  reside  abroad.  He  passes  into  the  other  class  only  when 
he  becomes  an  "alien"  and  a  "nonresident"  at  the  same  time.  And 
the  Treasury  Department  rules  that  "determination  by  the  State 
Department  of  the  right  to  registry  is  not  conclusive  upon  the 
Treasury  in  fixing  citizenship  for  income-tax  purposes;  and  it  is 
held  that  the  native  and  naturalized  status  remains  unless  changed 
by  affirmative  action  or  forfeited  by  overt  act."  (T.  D.  2135,  Jan. 
23,  1915.) 
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§  82.     Residents  Deriving  Income  from  Abroad 

Under  the  law,  persons  residing  within  the  United  States  are  re- 
quired to  pay  the  tax  upon  "the  entire  net  income  received  from 
all  sources^"  which  includes  foreign  investments~aM~BusTness~as 
well  as  domestic.  Under  similar  provisions  in  the  corporation  ex- 
cise tax  law  of  1^9,  it  was  ruled  that  American  corporations 
should  include  in  trieir  returns  not  only  the  income  derived  from 
the  business  carried  on  within  the  confines  of  the  United  States, 
but  income  received  from  busine^  transacted  in  any  foreign  coun- 
try as  well.  (T.  D.  1742,  par.  9.)  It  is  undoubtedly  within  the 
competence  of  the  government  to  tax  its  resident  citizens  upon 
their  income  derived  from  foreign  investments,  the  domicile  of  the 
taxpayer  giving  jurisdiction  for  this  purpose,  although  the  situs 
of  his  investments  may  be  in  a  foreign  country.^  This  is  also  the 
law  in  England.  Thus,  a  corporation  organized  in  that  country 
and  maintaining  a  head  ofiice  there,  where  its  directors  meet  and 
administer  its  general  afifairs,  and  to  which  its  revenues  are  re- 
mitted, is  assessable  for  the  income  tax  in  England,  though  all  its 
profits  are  derived  from  plantations,  mines,  or  other  enterprises 
conducted  in  foreign  countries.^  And  so,  dividends  declared  by  a 
foreign  corporation  and  payable  at  its  agency  in  London,  on  shares 
owned  by  a  British  citizen  and  resident,  are  taxable  as  part  of  his 
income.^ 

§  83.     Domestic  Corporations  with  Foreign  Braiiches  or  Agencies 

Where  a  domestic  corporation  has  established  branch  offices  or 
agencies  for  the  transaction  of  its  business  in  foreign  countries, 
the  profits  accruing  at  such  branches  or  agencies  are  part  of  the  in- 
come of  the  corporation,  and  will  be  taxable  at  its  domicile.  Thus, 
"a  domestic  corporation  doing  the  greater  part  of  its  business  in 
the  United  States,  and  having  its  principal  place  of  business  in  this 
country,  and  transacting  business  in  Porto  Rico  through  a  branch 
office,  is  required  to  report  in  its  return  of  annual  net  income  its 
entire  earnings  from  all  sources,  including  those  arising  and  accru- 
ing to  the  branch  in  Porto  Rico  or  elsewhere.     The  return  of  such 

1  Memphis  &  C.  R.  Co.  v.  U.  S.,  108  U.  S.  228.  2  Sup.  Ct.  482,  27  L.  Ed. 
711 ;  U.  S.  V.  Bennett,  2.'^2  TJ.  S.  299.  34  Sup.  Ot.  433,  58  L.  Ed.  612 ;  Darnell 
V.  Indiana,  226  U.  S.  390,  33  Sup.  Ct.  120,  57  L.  Ed.  267;  Kirtland  v.  Hoteh- 
kiss,  100  T'.  S.  491.  25  L.  Ed.  558;  Liverpool  &  London  &  Globe  Ins.  Co.  v. 
Bennett  [1912]  2  K.  B.  41. 

2  Cesena  Sulpliur  Co.  v.  Nicliolson.  L.  R.  1  Ex.  Div.  428 ;  Imperial  Conti- 
nental Gas  Ass'n  v.  Nicholson,  37  Law  T.  717,  1  Tax  Cas.  138 ;  Scottish  Mort- 
gage Co.  V.  McKelvie,  24  Scotch  Law  Rep.  87,  2  Tax  Cas.  165. 

3  Gilbertson  v.  Fergusson,  L.  R.  7  Q.  B.  Div.  562,  1  Tax  Cas.  501. 
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corporation  will  be  made  to  the  collector  of  internal  revenue  of  the 
district  in  this  country  in  which  is  located  its  principal  place  of 
business."     (T.  D.  2137,  Jan.  30,  1915.) 

But  it  is  important  to  distinguish  this  case  from  the  case  where 
two  companies,  one  domestic  and  the  other  foreign,  are  really  in- 
dependent of  each  other,  though  constituent  members  of  a  pool  or 
trust,  or  united  in  interest  through  one  owning  stock  of  the  other, 
interlocking  directorates,  and  so  on.  Thus,  in  an  English  case,  it 
appeared  that  a  company  was  formed  in  England  for  the  purpose 
of  bringing  under  a  single  control  all  the  manufacturers  of  a  par- 
ticular kind  of  photographic  camera.  To  do  this,  the  company  ac- 
quired 98  per  cent  of  the  stock  of  an  American  company,  and  re- 
tained the  services  of  the  manager  of  the  American  business.  The 
remaining  shareholders  of  the  American  company  were  independ- 
ent of  the  English  company.  The  English  company,  by  power  of 
attorney,  appointed  the  American  manager  its  proxy  to  vote  for  it 
at  meetings  of  the  American  company.  The  two  companies  bought 
and  sold  goods  to  each  other  in  the  ordinary  way.  On  this  state 
of  facts  it  was 'held  that  the  business  of  the  American  company  was 
not  the  business  of  the  English  company,  so  as  to  be  assessable  for 
income  tax  in  England,  the  control  exercised  by  the  English  com- 
pany being  the  control  of  the  stockholders  only.*  But  on  the  oth- 
er hand,  a  contrary  decision  was  made  in  the  case  of  an  English 
company  formed  for  the  purpose  of  acquiring  breweries  in  the 
United  States,  because  it  was  shown  that  the  English  directors 
exercised  effective  and  constant  control  ove.r  the  business.  The 
operations  connected  with  the  manufacture  and  sale  of  the  beer 
took  place  in  the  United  States,  and  were  carried  on  by  an  Ameri- 
can committee  of  management  appointed  by  the  company.  This 
committee  were  in  constant  correspondence  with  the  board  of  di- 
rectors in  England,  and  the  general  meetings  of  the  company  were 
held  in  England,  where  the  company's  books  were  kept,  except 
those  relating  to  business  carried  on  in  the  United  States.  The 
dividends  were  declared  in  England  by  the  company  in  general 
meeting.  Only  a  portion  of  the  profits  made  was  remitted  to  Eng- 
land, the  amount  needed  for  the  dividends  payable  to  American 
shareholders  being  retained  in  America  for  distribution.  It  was 
held  that  the  business  of  the  company  was  carried  on  in  England, 
and  that  the  company  was  there  assessable  to  income  tax  upon  the 
whole  of  the  profits  made,  whether  remitted  to  England  or  not.° 

4  Kodak  Limited  v,  Clark  [1901]  2  K.  B.  879,  4  Tax  Cas.  549. 

5  Frank  Jones  Brewing  Co.  v.  Apthorpe,  4  Tax  Cas.  6 ;  Apthorpe  v.  Peter 
Sehoenhofen  Brewing  Co.,  80  Law  T.  395,  4  Tax  Cas.  41. 
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But  in  view  of  the  fact  that  the  income  tax  laws  affect  only 
"income  received"  by  the  person  or  corporation,  it  is  important 
to  inquire  more  closely  whether  profits  earned  at  the  foreign 
branches  or  agencies  of  a  domestic  corporation  are  taxable  as  a 
part  of  its  income  if  they  are  not  remitted  in  money  to  the  home 
office,  but  retained  abroad  for  payment  of  dividends,  investment,  or 
other  purposes.  On  this  .question  there  are  no  American  deci- 
sions. The  English  cases  are  numerous  and  instructive,  but  not 
entirely  harmonious.  At  first,  it  was  the  disposition  of  those  court* 
to  regard  the  tax  as  falling  only  on  profits  actually  received  in 
cash.  Thus,  in  a  leading  case  it  appeared  that  a  company  was 
formed  in  England  to  acquire  certain  brewing  businesses  in  the 
state  of  New  York,  and  as  the  law  of  that  state  would  not  permit 
a  foreign  corporation  to  own  and  carry  on  a  brewery  there,  an 
American  company  was  formed,  the  whole  of  the  shares  of  which 
were  taken  by  the  English  company,  except  seven  shares  which 
were  held  by  the  directors  of  the  American  company.  So  much 
of  the  profit  was  sent  over  to  the  English  company  in  London  as 
was  required  for  distribution  in  dividends  to  such  of  its  sharehold- 
ers as  resided  in  England,  but  the  shareholders  resident  in  Amer- 
ica received  their  dividends  there  out  of  profits  retained  in  Amer- 
ica for  that  purpose.  It  was  held  that  the  income  tax  was  charge- 
able only  on  the  profits  received  in  England  by  the  English  com- 
pany." Another  case  concerned  a  life  insurance  company  estab- 
lished in  Scotland  and  carrying  on  business  abroad.  The  business 
was  managed  by  directors,  who  had  the  power  of  accepting  risks, 
but  all  investments  abroad  had  to  be  sanctioned  at  the  head  office. 
Remittances  in  cash  of  interest  received  abroad  were  not  made,  and 
remittances  out  of  the  receipts  abroad  of  interest  and  premiums 
were  made  only  as  required  by  the  general  policy  of  the  company. 
At  a  quinquennial  valuation,  and  in  the  yearly  statements  of  ac- 
counts, the  whole  of  the  receipts  abroad,  including  the  interest  on 
investments  abroad,  was  brought  into  account  in  the  division  of 
the  profits  of  the  company.  It  was  held  that  the  interest  received 
abroad  and  invested  or  applied  abroad  was  not  "received"  in  Scot- 
land, so  as  to  be  taxable  there.'' 

6  Bartholomay  Brewing  Co.  v.  Wyatt  [1893]  2  Q.  B.  499,  3  Tax  Cas.  213. 
And  see  Stanley  v.  The  Gramoplione  &  Typewriter  Limited  [1908]  2  K.  B. 
89,  5  Tax  Cas.  358;  Gresliam  Life  Assur.  Soc.  v.  Bisliop  [1902]  App.  Cas. 
287,  reversing  [1901]  1  K.  B.  153,  4  Tax  Cas.  464 ;    Nobel  Dynamite  Trust  Co. 

7  Standard  Life  Assur.  Co.  v.  Allan,  38  Scotch  Law  Rep.  628,  4  Tax  Cas. 
446. 

(101) 


§   83  FEDERAL  TAXES  (Ch.  5 

But  other  cases,  including  some  of  the  later  decisions,  have 
evolved  the  rule  that  income  may  be  "constructively  received," 
so  as  to  be  taxable,  if  it  is  entered  on  the  books  of  the  company 
as  cash,  or  locally  applied  or  invested  by  direction  of  the  head 
office.  Thus,  an  English  insurance  company  with  branches  in  In- 
dia was  in  the  receipt  of  certain  interest  moneys,  paid  in  India, 
from  investments  there  and  in  the  colonies.  This  interest  was  ap- 
plied in  India  towards  the  payment  of  the  various  obligations  of 
the  company  arising  for  settlement  in  India,  including  losses  un- 
der its  policies,  and  was  not  remitted  in  money  to  England,  but  it 
was  treated  in  the  company's  accounts  as  if  it  had  been  so  remit- 
ted. It  was  held  that  the  interest  was  constructively  received  in 
England  and  was  therefore  taxable.^  In  another  case  it  appeared 
that  an  insurance  company  was  organized  in  England,  and  had' its 
head  office  and  directorate  there,  but  also  carried  on  business  in 
certain  foreign  countries,  and  by  the  laws  of  those  countries  it 
was  required,  as  a  condition  to  the  right  to  do  business  there,  to 
deposit  certain  sums  of  money  with  government  officials  and  to  in- 
vest the  money  in  accordance  with  local  laws.  In  addition  to  this, 
the  company  also  voluntarily  invested  abroad  certain  other  sums 
representing  accumulated  profits  of  its  business.  Both  classes  of 
investments  yielded  interest,  which  was  received  by  the  company 
abroad,  but  was  not  remitted  to  England.  It  was  held  that  the 
company  was  taxable  in  England  on  the  income  consisting  of  such 
interest  from  both  classes  of  investments.®  Again,  an  English  cor- 
poration had  its  head  office  in  London,  where  meetings  of  the  di- 
rectors and  shareholders  were  held,  and  from  whence  the  affairs 
of  the  company  were  directed  and  managed.  The  company  carried 
on  the  business  of  banking  in  London,  Mexico,  and  Lima.  At  the 
branch  offices  it  transacted  all  ordinary  banking  business,  and  in 
London  it  transacted  the  London  business  of  the  branches,  but 
not  the  business  of  current  banking  accounts.  It  was  held  that 
the  whole  profits  were  chargeable  for  the  income  tax,  whether  re- 

V.  Wyatt  [1893]  2  Q.  B.  499,  3  Tax  Cas.  224;  Goerz  v.  Bell  [1904]  2  K.  B. 
136;  Scottish  Widows  Fund  Life  Assur.  Soc.  v.  Farmer  [1909]  Sess.  Cas. 
1372 ;  Pommery  v.  Apthorpe,  56  Law  J.  Q.  B.  155 ;  Crookston  Bros.  v.  Fur- 
tado,  48  Scotch  Law  Rep.  134,  5  Tax  Cas.  602. 

8  Universal  Life  Assur.  Soc.  v.  Bishop,  68  Law  J.  Q.  B.  962,  4  Tax  Cas.  139. 
And  see  Scottish  Provident  Inst.  v.  Allan,  38  Scotch  Law  Rep.  874,  4  Tax 
Cas.  409;  San  Paulo  Ry.  Co.  v.  Carter  [1895]  1  Q.  B.  580,  3  Tax  Cas.  344, 
affirmed  [1896]  App.  Cas.  31 ;   Grove  v.  Elliots,  3  Tax  Cas.  481. 

9  Liverpool,  L.  &  G.  Ins.  Co.  v.  Bennett  [1911]  2  K.  B.  577.  And  see  Nor- 
wich Union  Fire  Ins.  Co.  v.  Magee,  3  Tax  Cas.  457. 

(102) 


Ch.  5)        PERSONS  AND  CORPORATIONS  SUBJECT  TO  INCOME  TAX  §   85 

mitted  to  England  or  not.^"  But  this  doctrine  has  not  met  with 
universal  acceptance.  In  a  case  arising  in  Scotland,  it  was  shown 
that  a  Scotch  insurance  company  lent  out  sums  of  money  at  inter- 
est in  Australia,  and  that  the  interest  accruing  was  not  remitted  to 
Great  Britain  in  forma  specifica,  but  was  retained  abroad  and  in- 
vested there,  but  it  was  entered  in  the  revenue  account  of  the  com- 
pany as  received.  On  this  state  of  facts  it  was  held  that  interest 
not  received  in  Great  Britain  was  not  assessable  for  the  income 
tax,  and  that  the  facts  in  the  case  did  not  show  a  constructive  re- 
mittance.^^ 

§  84.       Domestic    Corporations   Operating   Exclusively   Abroad 

When  the  corporation  excise  tax  law  of  1909  was  in  force,  a 
question  arose  as  to  the  liability  of  a  corporation  organized  under 
the  laws  of  New  Jersey,  but  which  did  business  exclusively  in 
Cuba.  An  assessment  was  made  against  this  company,  which  it 
at  first  refused  to  pay,  alleging,  under  the  advice  of  counsel,  that 
it  was  not  liable  to  taxation  under  the  act  of  1909,  because  its 
business  was  transacted  wholly  in  a  foreign  country  and  it  had 
no  assets  in  America,  its  property  being  within  the  jurisdiction  of 
Cuba,  its  stockholders  living  there,  and  its  income  being  spent  and 
invested  there.  It  was  firmly  maintained  by  the  Internal  Revenue 
Bureau  that  the  company  was  liable  for  the  tax  notwithstanding 
these  facts,  but  the  question  did  not  reach  the  courts,  as  the  com- 
pany finally  receded  from  its  contention  and  paid  the  amount  as- 
sessed against  it  with  the  penalty  and  interest.     (T.  D.  No.  1863.) 

§  85.     American  Citizens  Residing  Abroad 

American  citizens  who  take  up  a  residence  abroad,  whether 
temporary  or  permanent,  and  whether  from  choice  or  for  busi- 
ness purposes  (including  diplomatic  and  consular  officers)  remain 
liable  for  the  income  tax.  Theoretically  such  persons  are  taxable 
upon  their  entire  net  income  (above  the  statutory  exemption)  no 
matter  how  or  whence  derived.  But  it  seems  an  extreme  exercise 
of  the  taxing  power  to  impose  the  income  tax  upon  citizens  per- 
manently domiciled  abroad  in  respect  to  income  or  earnings  wholly 
derived  from  sources  located  in  the  foreign  country.  This  has  been 
authoritatively  declared  to  be  the  manifest  purpose  of  Congress 
in  the  enactment  of  the  statute  now  in  force.    "It  may  not  be  doubt- 

10  London  Bank  of  Mexico  v.  Apthorpe  [1892]  2  Q.  B.  Div.  378,  3  Tax 
Cas.  143: 

11  Forbes  v.  Scottish  Provident  Inst.,  33  Scotcli  Law  Eep.  228,  3  Tax 
Cas.  433. 

(103) 


§    85  FEDERAL  TAXES  (Ch.  5 

ed,"  says  the  United  States  Supreme  Court,  "speaking  in  a  general 
sense,  that  the  taxing  power,  when  exerted,  is  not  usually  applied 
to  those,  even  albeit  they  are  citizens,  who  have  a  permanent  domi- 
cile or  residence  outside  of  the  country  levying  the  tax.  Indeed, 
we  think  it  must  be  conceded  that  the  levy  of  such  a  tax  is  so  be- 
yond the  normal  and  usual  exercise  of  the  taxing  power  as  to  cause 
it  to  be,  when  exerted,  of  rare  occurrence  and  in  the  fullest  sense 
exceptional.  This  being  true  we  must  approach  the  statute  for 
the  purpose  of  ascertaining  whether  its  provisions  sanction  such 
rare  and  exceptional  taxation.  *  *  *  As  illustrative  and  throw- 
ing light  on  the  real  question  for  decision,  action  taken  by  Con- 
gress in  exerting  its  taxing  power  is  at  least  worthy  of  note.  For 
instance,  the  provisions  of  the  income  tax  law  of  1864  expressly 
extended  that  tax  to  those  domiciled  abroad,  and  a  like  purpose  is 
beyond  doubt  expressed  in  the  income  tax  of  1913."  ^^  The  lan- 
guage of  the  statute  would  therefore  apply,  for  example,  to  the 
case  of  an  American  residing  abroad  and  deriving  his  income  from 
investments  made  abroad,  or  receiving  a  salary  from  a  foreign 
government  or  from  a  foreign  corporation.  But  it  is  not  easy  to 
see  how  payment  of  the  tax  could  be  enforced  in  such  cases.  Per- 
sons in  this  situation  are  expected  to  file  their  income-tax  returns 
in  the  United  States,  and  provision  has  been  made  for  giving  them 
some  indulgence  in  respect  to  the  time  for  payment  of  the  tax. 
On  so  much  of  their  income  as  accrues  and  is  payable  within  the 
United  States,  the  collection  of  the  tax  is  not  a  matter  of  difficulty, 
but  otherwise  it  would  appear  that  the  generality  of  the  language 
of  the  statute  must  be  restricted  by  the  necessities  of  the  case. 

Again,  if  the  act  of  Congress  should  be  enforced  to  its  fullest  ex- 
tent in  such  cases,  it  would  bear  very  heavily  upon  those  of  our 
citizens  who  may  be  living  in  a  foreign  country  which  also  imposes 
a  tax  upon  incomes.  For  instance,  an  American  citizen  residing  in 
Paris  would  be  liable  to  be  taxed  by  the  French  government  upon 
his  entire  income  (in  the  character  of  a  resident  alien)  and  by  the 
United  States  government  upon  the  same  income,  in  the  character 
of  a  citizen  residing  abroad.  It  has  been  suggested  that  matters 
of  this  kind  could  be  regulated  by  treaty  between  the  two  coun- 
tries. But  in  the  meantime,  the  Treasury  Department  has  ruled 
that  American  citizens  residing  abroad  are  not  relieved  from  lia- 
bility to  taxation  under  the  Act  of  Congress  by  reason  of  the  fact 
that  they  are  also  subject  to  the  income  tax  laws  of  another  coun- 
try.    (T.  D.  2152,  Feb.  12,  1915.) 

12  U.  S.  V.  Goelet,  232  U.  S.  293,  34  Sup.  Ct.  431,  5S  L.  Ed.  610. 
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§  86.     Resident  Aliens 

To  be  subject  to  the  income  tax  in  its  full  extent,  it  is  not  nec- 
essary that  a  person  should  be  a  citizen  of  this  country.  The  im- 
portant distinction  is  between  resident  aliens  and  nonresident  aliens, 
for  the  former  are  taxed  upon  their  "entire  net  income  received 
from  all  sources,"  while  the  latter  are  taxed  upon  their  income  re- 
ceived "from  all  sources  within  the  United  States."  It  is  within  the 
authority  of  the  government  to  tax  the  income  of  foreigners  resident 
within  its  territory,  and  the  inclusion  of  such  a  provision  in  the  in- 
come tax  law  does  not  render  it  unconstitutional  or  in  any  way  in- 
valid.^^ 

In  view  of  the  important  distinction  above  mentioned,  the  Treas- 
ury Department  has  made  a  ruling  that  "residence"  is  "that  place 
where  a  man  has  his  true,  fixed,  and  permanent  home  and  principal 
establishment,  and  to  which,  whenever  he  is  absent,  he  has  the  in- 
tention of  returning,  and  indicates  permanency  of  occupation  as 
distinct  from  lodging  or  boarding  or  temporary  occupation."  Ac- 
cordingly, it  is  held  that  where  an  alien  is  permanently  located  in 
the  United  States,  whether  for  business  purposes  or  otherwise, 
and  has  his  principal  business  establishment  here,  and  is  here  per- 
manently occupied  or  employed,  even  though  his  domicile  may  be 
in  a  foreign  country,  he  is  within  the  definition  of  a  "resident  of 
the  United  States."  On  the  other  hand,  aliens  who  are  physically 
present  in  the  United  States,  but  are  only  temporarily  resident  or 
employed  here,  as,  for  a  season  or  other  similarly  definite  term,  and 
who  have  the  expectation  or  intention  of  leaving  the  United  States 
upon  the  termination  of  the  employment,  or  accomplishrnent  of  the 
purpose,  which  necessitated  their  presence  here,  are  "nonresident" 
aliens.     (T.  D.  2242,  Sept.  17,  1915.) 

These  rules,  as  specially  applicable  to  matters  of  taxation,  may 
be  illustrated  by  the  following  cases :  In  a  late  case  in  Iowa,  it 
was  held  that  one  who,  after  living  continuously  for  many  years  in 
the  same  house,  starts  on  a  tour  of  the  world,  leaving  the  house 
in  charge  of  a  care-taker,  remains  a  "resident"  of  the  state  and  city 
where  his  house  is,  for  purposes  of  taxation,  during  his  absence 
from  the  country,  even  though  he  may  intend,  on  his  return,  to  re- 
move to  another  state.^*  In  England  it  is  held  that  a  master  mari- 
ner, trading  between  an  English  port  and  various  foreign  ports, 
who  maintains  a  home  for  his  family  in  the  English  port,  is  liable 

13  Moore  v.  Miller,  5  App.  D.  C.  413. 

14  Barhydt  v.  Cross,  156  Iowa,  271,  136  N.  W.  525,  40  L.  R.  A.  (N.  S.)  986, 
Ann.  Cas.  1915C,  792. 
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for  the  income  tax  on  his  salary,  notwithstanding  the  fact  that  he 
is  abroad  for  much  the  greater  part  of  the  year,  and  that  most 
of  his  salary  is  earned  on  the  high  seas  and  not  in  England.^^  In 
another  English  case  it  appeared  that  an  American  citizen  had  for 
the  last  twenty  years  lived  on  board  his  own  yacht,  which  was 
anchored  in  tidal  navigable  waters  in  England,  obtaining  his  pro- 
visions and  necessaries  from  the  nearest  village.  The  yacht  had 
always  been  kept  fully  manned  and  ready  to  go  to  sea  at  any 
moment.  It  was  held  that  the  owner  was  a  person  "residing  in  the 
United  Kingdom"  within  the  income  tax  act,  and  was  assessable 
accordingly.^*'  A  similar  decision  was  made  in  the  case  of  an 
American  citizen,  having  no  place  of  business  in  Great  Britain,  but 
who  rented  a  house  and  shooting  rights  in  Scotland,  where  he 
spent  about  two  months  continuously  in  each  year,  accompanied 
by  his  valet,  as  he  had  no  family.  His  house  in  New  York  was  al- 
ways kept  in  readiness  for  his  return,  but  so  was  the  house  in 
Scotland,  which  was  kept  furnished  and  ready  for  his  occupation 
at  any  time.  It  was  held  that  he  was  a  person  "residing  in  the 
United  Kingdom"  for  the  purposes  of  the  income  tax.^"  >  So,  where 
a  merchant  carried  on  business  in  Italy,  where  he  ordinarily  re- 
sided, but  also  owned  a  residence  in  England,  where  he  dwelt  with 
his  family  several  months  in  the  year,  it  was  held  that  he  was  a 
resident  of  England,  and  liable  to  taxation  on  the  profits  of  the 
business  carried  on  abroad.^® 

§  87.     Nonresident  Aliens 

Within  the  contemplation  of  the  income  tax  law,  nonresident 
aliens  are  those  who  are  not  citizens  of  the  United  States  and  who 
do  not  have  a  permanent  residence  here.  An  American  woman 
who  marries  a  foreigner  takes  the  nationality  of  her  husband  and 
therefore  cannot  claim  the  specific  exemption  allowed  by  the  act. 
(T.  D.  2090,  Dec.  14,  1914.) 

The  present  income  tax  law  imposes  the  tax  on  nonresident 
aliens  in  respect  to  income  received  "from  all  sources  within  the 
United  States,  including  interest  on  bonds,  notes,  or  other  interest- 
bearing  obligations  of  residents,  corporate  or  otherwise."  This  is  a 
change  from  the  language  of  the  law  as  originally  enacted  in  1913, 
which  laid  the  tax  on  "the  entire  net  income  from  all  property  owned 

15  In  re  Young,  12  Scotch  Law  Rep.  602,  1  Tax  Cas.  57;  Rogers  v.  Inland 
Revenue,  16  Scotch  Law  Rep.  682,  1  Tax  Cas.  225. 

16  Brown  v.  Burt,  81  Law  J.  K.  B.  17. 

17  Cooper  V.  Cadwalader,  5  Tax  Cas.  101. 

18  Lloyd  V.  Sulley,  21  Scotch  Law  Rep.  482,  2  Tax  Cas.  37. 
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and  of  every  business,  trade,  or  profession  carried  on  in  the  United 
States  by  persons  residing  elsewhere."  Under  the  act  of  1913,  the 
officers  of  the  Treasury  at  first  decided  that  interest  on  bonds  of  do- 
mestic corporations  and  dividends  on  stock  of  such  corporations, 
owned  by  nonresident  aliens,  were  not  subject  to  the  income  tax, 
whether  such  bonds  or  stock  were  physically  located  within  the 
United  States  or  not.^^  But  this  decision  was  afterwards  reversed, 
in  view  of  certain  remarks  of  the  Supreme  Court  in  the  Brushaber 
case,^°  and  it  was  decided  that  income  accruing  to  nonresident  aliens 
in  the  form  of  interest  on  the  bonds  of  domestic  corporations,  or  div- 
idends on  their  stock,  was  subject  to  the  tax.  (T.  D.  2313,  March 
21,  1916.)  This  last  ruling  would  clearly  seem  to  be  correct  under 
the  present  phraseology  of  the  statute.  It  was  likewise  held  that 
royalties  paid  to  nonresident  aliens  under  an  agreement  of  purchase 
of  certain  patent  rights,  the  payments  being  based  on  the  quantity 
of  goods  produced  by  the  use  of  such  patents,  were  income  accru- 
ing to  such  aliens  by  reason  of  property  owned  or  business  carried 
on  in  the  United  States,  and  therefore  taxable.  (T.  D.  2137,  Jan, 
30,  1915.)  And  where  a  nonresident  alien  who  owns  stock  in  an 
American  corporation  disposes  of  the  same  by  sale,  the  sale  and 
delivery  being  made  within  the  United  States,  the  profit  is  held 
to  have  been  derived  from  sources  within  the  United  States  and  is 
to  be  included  for  the  purposes  of  the  income  tax.  (Regulations 
No.  33,  art.  4,  par.  62.)  But  compensation  paid  to  a  nonresident 
alien  for  services  rendered  in  a  foreign  country,  including  a  per 
diem  allowance  for  business  and  travel  expenses,  is  not  subject  to 
the  income  tax.  (T.  D.  2152,  Feb.  12,  1915.)  And  salary  received 
by  a  foreign  employee  of  a  domestic  corporation  for  services  ren- 
dered entirely  in  a  foreign  land  is  not  subject  to  deduction  and  with- 
holding of  the  tax  at  the  source.     (T.  D.  2090,  Dec.  14,  1914.) 

An  English  decision  holds  that,  where  all  the  trading  of  non- 
resident aliens  is  done,  their  sales  made,  and  their  profits  earned, 
in  the  country  where  they  live,  they  cannot  be  taxed  in  England 
on  account  of  profits  simply  because  they  have  an  agent  in  England, 
or  even  a  partner,  to  buy  domestic  goods  for  them  and  ship  the 

19  T.  D.  2017,  Aug.  25,  1914;  T.  D.  2162,  Feb.  24,  1915.  But  a  federal 
court  held  that  the  income  tax  act  of  1913  did  impose  a  tax  on  the  income 
from  corporate  stocks  and  bonds  owned  by  a  nonresident  alien,  when  the 
stoclv  certificates  and  bonds  were  kept  in  this  country  by  an  agent,  who  col- 
lected the  income  thereon  for  the  owner.  De  Ganay  v.  Lederer  (D.  C.)  239 
Fed.    568. 

2  0  Brushaber  v.  Union  Pac.  R.  Co.,  240  U.  S.  1.  36  Sup.  Ct.  236,  60  L.  Ed. 
493,  Ann.  Cas.  1917B,  713,  L.  R.  A.  1917D,  414. 
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same  for  sale  abroad. ^^  But  upon  the  construction  of  the  corpora- 
tion tax  law  of  1909,  an  opinion  was  given  by  the  Attorney  General 
to  the  effect  that  foreign  steamship  companies  engaged  in  the  busi- 
ness of  transporting  passengers  and  freight  between  ports  in  this 
country  and  foreign  ports,  and  maintaining  freight  and  passenger 
agencies  in  this  country,  were  subject  to  the  tax;  and  whereas  it 
was  contended  that  a  part  of  the  business  of  such  companies  was 
the  transportation  of  goods  shipped  from  this  country  for  foreign 
trade,  and  that  such  business  could  not  constitutionally  be  taxed, 
the  opinion  was  given  that  a  tax  imposed  upon  an  exporter  of 
merchandise,  as  an  incident  to  his  business,  is  not  a  tax  upon  the 
exported  article,  as  an  export,  and  hence  not  forbidden  by  the 
Constitution.  (28  Opin.  Atty.  Gen.  211.)  But  a  foreign  steam- 
ship company  having  no  office  in  the  United  States,  and  whose 
vessels  only  occasionally  touch  at  American  ports,  was  not  re- 
garded as  doing  business  within  this  country,  within  the  meaning 
of  that  act.     (T.  D.  1742,  par.  21.) 

It  should  also  be  observed  that  nonresident  aliens  are  not  entitled 
to  claim  the  specific  or  personal  exemption  of  $1,000  or  $2,000,  as 
the  case  may  be,  and  the  exemption  for  dependent  children,  except 
under  certain  conditions,  which  are  defined  as  follows :  "In  the 
case  of  a  nonresident  alien  individual  who  is  a  citizen  or  subject  of 
a  country  which  imposes  an  income  tax,  the  credits  allowed  in  sub- 
divisions (c)  and  (d)  shall  be  allowed  only  if  such  country  allows 
a  similar  credit  to  citizens  of  the  United  States  not  residing  in  such 
country."  (Revenue  Act  of  1918,  §  216e.)  Nonresidents  are  sub- 
ject to  the  surtax  or  additional  tax,  the  same  as  citizens. 

§  88.     Taxability  of  Foreign  Governments 

In  1916,  the  Treasury  Department  put  forth  a  ruling  to  the  ef- 
fect that  a  foreign  government  was  liable  to  the  federal  income  tax 
on  any  income  it  received  from  sources  within  the  United  States, 
including  interest  on  bonds  of  American  corporations  or  individ- 
uals, and  including  dividends  on  the  stocks  of  American  corpora- 
tions, and  that  returns  must  be  made  and  the  tax  paid  by  local 
representatives,  just  as  in  the  case  of  individual  nonresident  aliens. 
(T.  D.  2425,  Dec.  28,  1916.)  This  ruling  became  a  matter  of  serious 
importance  when  the  government  of  Great  Britain,  under  the  finan- 
cial exigencies  of  the  Great  War,  found  it  necessary  to  acquire  by 
purchase  or  hypothecation  large  quantities  of  American  securities 
then  held  by  British  subjects,  and  it  was  proposed  to  tax  the  in- 

21  Sulley  V.  Attorney  General,  5  Hurl.  &  N.  711. 
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come  therefrom.  But  an  amendment  to  the  income  tax  law  effected 
by  the  Act  of  Congress  of  October  3,  1917,  provides  that  "nothing 
in  section  two  of  the  act  approved  October  3,  1913,  or  in  this  ti- 
tle, shall  be  construed  as  taxing  the  income  of  foreign  governments 
received  frofh  investments  in  the  United  States  in  stocks,  bonds,  or 
other  domestic  securities,  owned  by  such  foreign  governments,  or 
from  interest  on  deposits  in  banks  in  the  United  States  of  moneys 
belonging  to  foreign  governments."  The  Treasury,  however,  rules 
that  "this  does  not  exempt  from  the  tax  any  income  collected  by 
foreign  governments  from  investments  in  the  United  States  in 
stocks,  bonds,  or  other  domestic  securities,  which  are  not  bona  fide 
owned  by,  but  are  loaned  to,  such  foreign  governments.  The  ex- 
emption here  provided  for  is  predicated  upon  the  fact  that  the  se- 
curities or  moneys  from  which  income  is  derived  are  actually  owned 
by  such  foreign  governments."  (Regulations  No.  33,  art.  87.)  The 
language  of  the  amendatory  act  quoted  above  is  now  incorporated 
in  the  Revenue  Act  of  1918,  §  213,  (b),  (5),  with  the  additional  pro- 
vision that  foreign  governments  shall  not  be  taxable  on  income  re- 
ceived "from  any  other  source  within  the  United  States." 

§  89.     Salaried  Officers 

Attention  was  given  in  an  earlier  section  of  this  book  to  the  con- 
stitutional validity  of  income  taxation  as  applied  to  the  salaries  of 
federal  and  state  officers ;  and  it  was  there  shown  that,  although 
the  United  States  cannot  tax  the  salary  of  a  state  officer,  or  vice 
versa,  yet,  in  the  absence  of  explicit  constitutional  restrictions,  there 
is  nothing  to  prevent  Congress  from  taxing  the  compensation  of 
the  officers  of  the  federal  government,  or  to  prevent  a  state  from 
taxing  the  salaries  of  its  own  officers  or  those  of  its  municipalities. -- 
This  is  in  accordance  with  the  rules  prevailing  in  other  countries 
where  income  tax  laws  are  in  force.  Thus,  in  Canada,  a  government 
official  or  employe  is  taxable  on  his  income  received  in  the  form 
of  a  salary .^^  It  was  held  in  Ontario  that  the  income  of  an  officer 
of  the  House  of  Commons  of  the  Dominion  of  Canada  could  not 
be  taxed  by  a  provincial  legislature  or  by  a  municipality  of  the 
province."*  But  this  was  overruled  by  the  Supreme  Court  of  Can- 
ada, which  held  that  any  civil  or  other  officer  of  the  Dominion 
might  be  lawfully  taxed  in  respect  to  his  income  as  such  by  the 
municipality  in  which  he  resides. ^^     And  the  highest  court  in  Eng- 

22  Supra,  §  25. 

23  Abbott  V.  City  of  St.  John,  40  Can.  Sup.  Ct.  597,  12  Ann.  Cas.  821;  Rob- 
son  V.  Ileglna,  4  Terr.  L.  R.  80. 

24  Leprobon  v.  Ottawa,  2  Ont.  App.  522. 

2  5  Abbott. V.  City  of  St  John,  40  Can.  Sup.  Ct.  597,  12  Ann.  Cas.  821. 
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land  has  ruled  that  an  officer  of  the  Commonwealth  of  Australia 
who  resides  in  Victoria  and  receives  his  salary  in  that  state,  is 
liable  to  be  assessed  in  respect  of  his  official  salary  for  an  income 
tax  imposed  by  the  legislature  of  Victoria. ^^ 

But  laws  of  this  kind  are  construed  with  strictness,  and  the  sal- 
ary attached  to  a  public  office  is  not  to  be  brought  within  the  reach 
of  the  income  tax  without  explicit  language  to  that  effect.  Thus 
it  was  ruled,  in  an  early  case  in  South  Carolina,  that  the  salaries 
of  public  officers  are  not  liable  to  be  taxed  under  an  ordinance  im- 
posing a  tax  on  all  profit  or  income  arising  from  the  "pursuit  of 
ajiy  faculty,  profession,  occupation,  trade,  or  employment."  -'^  And 
the  court  in  Virginia  decided  that,  when  the  tax  is  laid  upon  salary 
or  compensation  for  services,  received  by  any  person  in  the  em- 
ployment of  a  corporation,  it  will  be  held  not  to  include  the  salary 
paid  to  a  minister  of  the  Gospel  by  the  church  or  congregation  of 
which  he  has  charge,  for  it  must  be  understood  that  the  legislature 
meant  only  secular  employment. ^^  But  the  modern  statutes  em- 
ploy language  broad  enough  to  cover  all  kinds  of  remuneration  for 
services  rendered  by  employes,  however  denominated.  Thus,  the 
act  of  Congress  applies  to  "income  derived  from  salaries,  wages,  or 
compensation  for  personal  service  of  whatever  kind  and  in  what- 
ever form  paid."  And  the  Wisconsin  statute,  in  defining  "income," 
includes  "all  wages,  salaries,  or  fees  derived  from  services."  The 
tax  commission  of  that  state  explains  that  "fees  derived  from  serv- 
ices would  not  include  the  fees  belonging  to  the  state  or  any  polit- 
ical subdivision.  For  example,  if  a  sheriff  receives  a  salary  and 
turns  over  the  fees  received  by  him  in  his  official  capacity  to  the 
county,  they  would  not  be  reckoned  as  income.  If  he  receives  the 
fees  in  lieu  of  salary,  such  fees  would  constitute  income."  In  this 
connection  it  is  also  necessary  to  remark  that,  although  a  corpo- 
ration may  be  exempt  from  taxation,  in  respect  to  its  own  income, 
as  being  a  religious,  charitable,  or  educational  institution,  it  does 
not  follow  that  its  employes  are  likewise  exempt.  Thus,  the  sal- 
ary of  a  professor  in  a  college  is  not  exempt  from  the  income  tax, 
though  the  revenue  of  the  college  may  be  exempt.-^  The  act  of 
Congress  of  1916  contains  a  provision  that  "nothing  in  this  section 
shall  be  held  to  exclude  from  the  computation  of  the  net  income  the 
compensation  paid  any  official  by  the  governments  of  the  District 


26  Webb  V.  Outrim  [1907]  App.  Cas.  81,  7  Ann.  Cas.  84. 

27  City  Council  v.  Lee,  1  Treadw.  (S.  C.)  57. 

2  8Piumer  v.  Commonwealth,  3  Grat.  (Va.)  645, 
2  9  Union  County  v.  James,  21  Pa.  525. 

(110) 


Ch.  5)        PERSONS  AND  CORPORATIONS  SUBJECT  TO  INCOME  TAX  §    90 

of  Columbia,  Porto  Rico,  and  the  Philippine  Islands  or  any  political 
subdivision  thereof,"  in  other  words,  the  salaries  of  these  officers 
are  subject  to  the  income  tax. 

§  90.     Bankrupt  and  Insolvent  Persons  and  Companies 

It  may  seem  an  anomaly  to  speak  of  a  bankrupt  or  insolvent  per- 
son being  subject  to  the  income  tax,  but  it  was  evidently  in  the  con- 
templation of  Congress,  in  enacting  the  law  of  1918,  that  such  cases 
might  arise,  as  witness  the  provision. that  the  penalty  for  non-pay- 
ment shall  not  be  exacted  "from  the  estates  of  insane,  deceased,  or 
insolvent  persons."  It  is  a  general  rule  of  law  that  a  bankrupt's 
estate  is  not  withdrawn  from  taxation  by  the  proceedings  in  bank- 
ruptcy, but  remains  subject  to  taxation  in  the  hands  of  his  trustee.'"' 
And  it  was  ruled  under  the  corporation  excise  tax  law  of  1909  that, 
where  a  corporation  subject  to  the  tax  had  gone  into  bankruptcy, 
the  return  of  net  income  was  to  be  made  by  the  trustee  in  bank- 
ruptcy. So,  where  an  assignee  for  the  benefit  of  creditors  car- 
ries on  the  business  of  the  assignor,  and  makes  a  profit,  it  is  sub- 
ject to  the  income  tax.  For  it  is  not  necessary  that  a  business 
should  be  carried  on  for  the  purpose  of  making  a  profit  for  the 
owner;  it  is  none  the  less  carried  on  because  the  object  is  to  earn 
a  larger  dividend  for  creditors. ^^  The  same  principle  would  apply 
to  a  corporation  in  the  hands  of  a  receiver.  It  is  true  that  a  con- 
trary doctrine  prevailed  under  the  corporation  tax  law  of  1909,  but 
that  was  only  because  the  tax  was  not  laid  on  the  income  of  the 
corporation,  but  on  the  privilege  of  doing  business  in  a  corporate 
capacity.  Hence  it  was  held  that  receivers  of  an  insolvent  corpo- 
ration, duly  appointed  by  a  court  of  equity,  which  corporation  was 
not  doing  business  when  the  act  was  passed,  and  had  done  no  busi- 
ness since,  were  not  within  the  act,  and  not  required  to  make  re- 
turns or  pay  taxes  on  the  income  realized  by  them  while  acting  as 
officers  of  the  court  and  under  its  direction.^^  But  the  act  of  Con- 
gress now  in  force  imposes,  not  an  excise  tax  on  corporate  business, 
but  a  tax  on  all  incomes.  Still,  there  is  a  decision  of  a  federal  court 
that  where  receivers,  through  whom  the  court  took  possession  of 
the  property  of  an  insolvent  railroad,  operated  the  road,  funds  in 
their  hands,  being  the  net  proceeds  from  the  operation  of  the  road 
over  and  above  expenses  and  authorized  expenditures,  are  not  sub- 
ject to  the  income  tax  as  "net  earnings,"  and  no  return  thereof 

3  0  In  re  Crowell  (D.  C.)  199  Fed.  659. 
31  Armitage  v.  Moore  [liXK)]  2  Q.  B.  .363,  4  Tax  Cas.  199. 
3  2  Pennsylvania    Steel   Co.   v.   New  York  City   Ry.   Co.,   198  Fed.   774,   117 
O.  C.  A.  556 ;  U.  S.  v.  Whitridge,  231  U.  S.  144,  34  Sup.  Gt.  24,  58  L.  Ed.  159. 
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should  be  made.''  And  the  New  York  courts  hold  that  in  an  ac- 
tion to  foreclose  a  mortgage,  a  receiver  of  the  rents  and  profits  is 
not  liable  for  any  income  tax  under  the  federal  statute  upon  money 
received  or  paid  out,  and  is  not  bound  to  make  any  return,  as  such 
rents  and  profits  are  in  no  sense  "income."  '*  But  the  Treasury  De- 
partment does  not  acquiesce  in  these  decisions.  The  regulation  on 
the  subject  is  as  follows :  Notwithstanding  the  fact  that  the  powers 
and  functions  of  the  corporation  are  suspended  and  that  the  prop- 
erty and  business  are  for  the  time  in  control  and  custody  of  the 
receiver,  trustee,  or  assignee,  subject  to  the  orders  of  the  court, 
such  receiver,  trustee,  or  assignee  stands  in  the  place  of  the  cor- 
porate officers  and  is  required  for  the  purpose  of  this  title  to  per- 
form all  the  duties  and  assume  all  the  liabilities  which  would  de- 
volve upon  the  officers  of  the  corporation  were  they  in  control. 
The  income  which  he  receives  on  account  of  the  business  trans- 
acted is  the  income  of  the  corporation  and,  no  matter  how  such 
income  is  applied,  it  is  subject  to  the  tax  imposed  b}^  this  title  in  so 
far  as  it  exceeds  the  deductions  or  allowances  authorized  by  law. 
The  receiver,  trustee,  or  assignee  acting  for  the  corporation,  is  re- 
quired to  make  a  true  and  accurate  return  of  annual  net  income 
covering  each  year  or  part  of  each  year  during  which  he  is  in  cus- 
tody and  control  of  the  business  or  properties  and  will  be  liable  to 
all  the  penalties  imposed  by  this  title  for  failure  to  meet  any  of  its 
requirements.     (Regulations  No.  33,  art.  209.) 

§  91.     Estates,  Trusts,  and  Dissolved  Corporations 

The  Revenue  Act  of  1918,  §  219,  provides  for  the  levying  of  both 
the  normal  tax  and  the  surtax  on  "the  income  of  estates  or  of  any 
kind  of  property  held  in  trust,  including  (1)  income  received  by 
estates  of  deceased  persons  during  the  period  of  administration  or 
settlement  of  the  estate;  (2)  income  accumulated  in  trust  for  the 
benefit  of  unborn  or  unascertained  persons  or  persons  with  contin- 
gent interests;  (3)  income  held  for  future  distribution  under  the 
terms  of  the  will  or  trust ; '  and  (4)  income  which  is  to  be  distribut- 
ed to  the  beneficiaries  periodically,  whether  or  not  at  regular  in- 
tervals, and  the  income  collected  by  the  guardian  of  an  infant  to 
be  held  or  distributed  as  the  court  may  direct."  It  further  pro- 
vides: "(b)  The  fiduciary  shall  be  responsible  for  making  the 
return  of  income  for  the  estate  or  trust  for  which  he  acts.  The 
net  income  of  the  estate  or  trust  shall  be  computed  in  the  same 

3  3  Scott  V.  Western  Pac.  R.  Co.,  246  Fed.  545,  158  C.  C.  A.  515;  affirming 
Equitable  Trust  Co.  v.  Western  Pac.  Ry.  Co.  (D.  C.)  236  Fed.  813. 
3  4  Lathers  v.  Hamlin,  102  Misc.  Rep.  563,  170  N.  Y.  Supp.  98. 
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manner  and  on  the  same  basis"  as  in  the  case  of  individual  tax- 
payers, "except  that  there  shall  also  be  allowed  as  a  deduction" 
in  lieu  of  the  individual's  deduction  for  contributions  to  charities, 
etc.,  "any  part  of  the  gross  income  which,  pursuant  to  the  terms  of 
the  deed  or  will  creating  the  trust,  is  during  the  taxable  year  paid 
to  or  permanently  set  aside  for  the  United  States,  any  state,  ter- 
ritory, or  any  political  subdivision  thereof,  or  the  District  of  Co- 
lumbia, or  any  corporation  organized  and  operated  exclusively  for 
religious,  charitable,  scientific,  or  educational  purposes,  or  for  the 
prevention  of  cruelty  to  children  or  animals,  no  part  of  the  net 
earnings  of  which  inures  to  the  benefit  of  any  private  stockholder 
or  individual ;  and  in  cases  under  paragraph  (4)  of  subdivision  (a) 
of  this  section  the  fiduciary  shall  include  in  the  return  a  statement 
of  each  beneficiary's  distributive  share  of  such  net  income,  wheth- 
er or  not  distributed  before  the  close  of  the  taxable  year  for  which 
the  return  is  made. 

"(c)  In  cases  under  paragraph  (1),  (2),  or  (3)  of  subdivision 
(a)  the  tax  shall  be  imposed  upon  the  net  income  of  the  estate  or 
trust  and  shall  be  paid  by  the  fiduciary,  except  that  in  determining 
the  net  income  of  the  estate  of  any  deceased  person  during  the  pe- 
riod of  administration  or  settlement  there  may  be  deducted  the 
amount  of  any  income  properly  paid  or  credited  to  any  legatee, 
heir,  or  other  beneficiary.  In  such  cases  the  estate  or  trust  shall, 
for  the  purpose  of  the  normal  tax,  be  allowed  the  same  credits  as 
are  allowed  to  single  persons  under  section  216. 

"(d)  In  cases  under  paragraph  (4)  of  subdivision  (a),  and  in 
the  case  of  any  income  of  an  estate  during  the  period  of  admin- 
istration or  settlement  permitted  by  subdivision  (c)  to  be  deduct- 
ed from  the  net  income  upon  which  tax  is  to  be  paid  by  the  fidu- 
ciary, the  tax  shall  not  be  paid  by  the  fiduciary,  but  there  shall  be 
included  in  computing  the  net  income  of  each  beneficiary  his  dis- 
tributive share,  whether  distributed  or  not,  of  the  net  income  of 
the  estate  or  trust  for  the  taxable  year,  or,  if  his  net  income  for 
such  taxable  year  is  computed  upon  the  basis  of  a  period  dififer- 
ent  from  that  upon  the  basis  of  which  the  net  income  of  the  es- 
tate or  trust  is  computed,  then  his  distributive  share  of  the  net 
income  of  the  estate  or  trust  for  any  accounting  period  of  such 
estate  or  trust  ending  within  the  fiscal  or  calendar  year  upon  the 
basis  of  which  such  beneficiary's  net  income  is  computed.  In  such 
cases  the  beneficiary  shall,  for  the  purpose  of  the  normal  tax,  be 
allowed  as  credits  in  addition  to  the  credits  allowed  to  him  under 
section  216,  his  proportionate  share  of  such  amounts  specified  in 
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subdivisions  (a)  and  (b)  of  section  216  as  are  received  by  the 
estate  or  trust." 

The  death  of  a  taxpayer  does  not  exempt  his  income  from  taxa- 
tion for  the  current  year,  but  his  estate,  in  the  hands  of  his  execu- 
tor or  administrator,  is  liable  for  the  tax  on  so  much  of  the  income 
of  the  year  as  accrued  prior  to  the  day  of  his  death, °^  and  in  addi- 
tion, as  the  statute  provides,  income  received  by  estates  of  de- 
ceased persons  during  the  period  of  administration  or  settlement 
of  the  estate,  shall  be  subject  to  the  normal  and  additional  tax  and 
taxed  to  their  estates.  The  income  of  estates,  in  process  of  ad- 
ministration or  held  in  trust  for  the  accumulation  of  income,  is 
taxed  as  for  an  unmarried  person,  that  is,  the  specific  exemption 
allowed  is  that  accorded  to  an  unmarried  person,  not  the  larger 
sum  claimable  by  the  head  of  a  family.  (Regulations  No.  S3,  art. 
3,  par.  7.) 

The  same  principle  applies  upon  the  dissolution  of  a  corporation. 
But  it  wsiS  held  that  a  corporation  which  had  continued  in  busi- 
ness through  a  calendar  year  could  not  evade  liability  for  the  tax 
imposed  by  the  Act  of  Congress  of  1909,  by  dissolving  before  the 
time  when  it  was  required  to  make  a  return  and  have  the  tax  as- 
sessed, but  that  the  officers  of  the  corporation  still  had  the  au- 
thority, and  it  was  their  duty,  to  make  and  render  the  return. ^^ 
A  corporation  going  into  liquidation  during  any  tax  period  may, 
at  the  time  of  such  liquidation,  prepare  a  "final  return"  covering 
the  income  received  or  accrued  to  it  during  the  fractional  part  of 
the  year  during  which  it  was  engaged  in  business,  and  immediate- 
ly file  the  same  with  the  collector  of  the  district  in  which  the 
corporation  has  its  principal  place  of  business.  Before  distribut- 
ing its  assets,  a  dissolving  corporation  should  reserve  funds  suffi- 
cient to  pay  any  income  tax  assessable  against  it.  Otherwise  the 
tax  may  be  collected  by  suit  against  the  stockholders.  (T.  D. 
2209,  2090.) 

All  corporations  having  an  existence  as  such  during  all  or  any 
portion  of  a  year,  unless  coming  within  the  class  specifically  enu- 
merated as  exempt,  are  required  to  make  returns.  Corporations 
dissolved  during  the  year  and  whose  fiscal  year  coincides  with  the 
calendar  year  will  make  returns  covering  the  period  from  January 

3  5  Mandell  v.  Pierce,  3  Cliff.  134,  Fed.  Cas.  No.  9,00S.  Tlie  income  tax 
act  of  1913,  which  was  approved  October  3d  of  that  year  w^as  held  to  apply 
to  the  estate  of  one  who  died  in  July  of  the  same  year,  since  it  was  made  so 
far  retroactive  as  to  cover  all  income  received  after  March  1st.  Brady  v. 
Anderson,  240  Fed.  665,  153  C.  C.  A.  463. 

30  U.  S.  V.  General  Inspection  &  Loading  Co.  (D.  C.)  192  Fed.  223. 
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1,  to  the  date  of  dissolution,  and  such  corporations  having-  a  fiscal 
year  other  than  the  calendar  year,  will  make  returns  covering  the 
period  from  the  beginning  of  the  fiscal  year  to  the  date  of  dis- 
solution, and  new  corporations  will  make  returns  for  the  period 
from  the  date  of  organization  to  December  31,  unless  a  fiscal  year 
is  designated  in  the  proper  manner,  in  which  case  returns  for  a 
period  from  the  date  of  organization  to  the  close  of  the  fiscal  year 
so  established,  in  no  case  to  exceed  12  months,  will  be  filed.  (Reg- 
ulations No.  33,  art.  203,  par.  608.) 

§  92.     Partnerships 

A  partnership,  as  distinct  from  the  individuals  composing  it,  is 
not  subject  to  the  income  tax.  The  provision  of  the  Revenue  Act 
of  1918,  §  218,  is  as  follows :  ''Individuals  carrying  on  business 
in  partnership  shall  be  liable  for  income  tax  only  in  their  individ- 
ual capacity.  There  shall  be  included  in  computing  the  net  income 
of  each  partner  his  distributive  share,  whether  distributed  or  not, 
of  the  net  income  of  the  partnership  for  the  taxable  year,  or,  if 
his  net  income  for  such  taxable  year  is  computed  upon  the  basis 
of  a  period  different  from  that  upon  the  basis  of  which  the  net 
income  of  the  partnership  is  computed,  then  his  distributive  share 
of  the  net  income  of  the  partnership  for  any  accounting  period  of 
the  partnership  pending  within  the  fiscal  or  calendar  year  upon  the 
basis  of  which  the  partner's  net  income  is  computed.  The  part- 
ner shall  for  the  purpose  of  the  normal  tax  be  allowed  as  credits, 
in  addition  to  the  credits  allowed  to  him  under  section  216,  his 
proportionate  share  of  such  amounts  specified  in  subdivisions  (a) 
and  (b)  of  section  216  as  are  received  by  the  partnership."  The 
subdivisions  referred  to  relate  to  deductions  of  dividends  received 
from  corporations  and  of  interest  on  government  bonds.  This 
clause  was  probably  introduced  into  the  act  in  consequence  of  a 
ruling  of  the  Treasury  Department,  made  under  the  corresponding 
provisions  of  the  act  of  1913,  to  the  eflfect  that  a  partner's  share  of 
the  profits  made  by  his  firm  was  "income  derived  from  the  partner- 
ship as  the  source,  whatever  its  character  may  have  been  when  it 
accrued  to  the  partnership  itself,"  and  that  consequently  each  part- 
ner was  taxable  on  his  entire  share  of  the  firm's  profits,  without  de- 
duction, although  those  profits  may  have  been  composed  in  part  of 
interest  on  state  or  municipal  bonds  or  dividends  on  corporate 
stock.     (T.  D.  2337,  June  1,  1916.)" 

Under  former  income  tax  laws,  partnerships  were  not  required 
to  make  returns,  unless  requested  to  do  so  by  the  Commissioner  or 

3  7  See  U.  S.  V.  Coulby  (D.  O.)  251  Fed.  982. 
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the  collector.  But  It  is  now  provided  that  "every  partnership  shall 
make  a  return  for  each  taxable  year,  stating  specifically  the  items 
of  its  gross  income  and  the  deductions  allowed  by  this  title,  and 
shall  include  in  the  return  the  names  and  addresses  of  the  individ- 
uals who  would  be  entitled  to  share  in  the  net  income  if  distributed 
and  the  amount  of  the  distributive  share  of  each  individual.  The 
return  shall  be  sworn  to  by  any  one  of  the  partners."  (Revenue  Act 
of  1918,  §  224.) 

"Common-law  partnerships  are  not  'associations'  within  the  mean- 
ing of  the  income-tax  law,  and  are  therefore  not  required  to  make 
returns  as  such  for  the  purposes  of  the  income  tax  except  as  they 
may  be  requested  by  the  Commissioner  of  Internal  Revenue  or  by 
a  district  collector."    (Regulations  No.  33,  art.  63.) 

"The  net  annual  income  of  a  partnership,  when  apportioned  and 
paid  to  the  members  thereof,  shall  be  returned  by  each  individual 
partner  receiving  same,  in  his  annual  return  of  net  income,  and  the 
tax  shall  be  paid  thereon  by  said  individual  partner,  as  required  by 
law. 

"When  the  annual  income  of  a  partnership  is  not  distributed  and 
paid  to  the  members  thereof,  the  respective  interest  of  each  mem- 
ber in  said  profits  shall  be  ascertained,  and  the  individuals  entitled 
thereto  shall  include  the  said  amount  in  their  annual  return  as  part 
of  their  gross  income,  the  same  as  if  said  profits  had  been  distribut- 
ed and  paid  to  them. 

"The  income  of  a  partnership  accrues  to  the  individual  partner 
at  the  time  his  distributive  interest  is  determined.  In  the  returns 
of  income  made  by  individuals  for  the  calendar  year  there  should  be 
included  such  incomes  accruing  from  the  business  of  partnerships 
for  the  business  years  of  the  partnerships  as  may  have  been  defi- 
nitely ascertained  by  means  of  a  book  balance,  whether  distributed 
or  not.  Members  of  partnerships  are  required  to  make  returns  of 
income,  as  individuals,  for  the  calendar  year,  and  should  include  in 
their  returns  of  income  their  interest  in  partnership  profits  ascer- 
tained at  the  end  of  the  business  year  falling  within  the  calendar 
year  for  which  the  individual  return  is  being  rendered."  (Regula- 
tions No.  33,  art.  4.) 

"Undivided  annual  net  income  of  partnerships  thus  returned  by 
the  individual  members  thereof,  upon  which  the  tax  shall  have  been 
paid,  shall  not,  when  said  profits  are  actually  distributed  and  paid 
to  the  partners,  be  again  included  in  their  annual  return  as  a  part 
of  their  gross  income. 
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"Foreign  partnerships  or  firms,  all  the  members  of  which  are 
both  citizens  or  subjects  and  residents  of  a  foreign  country,  which 
are  the  owners  of  bonds  and  mortgages  or  deeds  of  trust  or  other 
similar  obligations,  including  equipment  trust  agreements,  receiv- 
ers' certificates,  and  stocks,  of  corporations,  joint-stock  companies 
or  associations,  and  insurance  companies,  organized  or  doing  busi- 
ness in  the  United  States,  may  file  with  the  debtor  or  withholding 
agent,  with  their  coupons  or  orders  for  registered  interest,  or  orders 
for  other  income  derived  from  property  or  investments  in  the  Unit- 
ed States,  certificate  and  notice  of  ownership,  setting  forth  the  facts 
as  to  nonresidence  and  alienship,  and  the  debtor  or  withholding 
agent  shall  not  withhold  any  part  of  their  said  income. 

"Where  a  foreign  partnership  or  firm  is  composed  of  both  non- 
resident foreigners  and  citizens  of  the  United  States,  or  foreigners 
resident  in  the  United  States  or  its  possessions,  the  certificate  of 
ownership  shall  show  this  fact,  and  the  name  and  legal  address  of 
each  member  of  said  partnership,  Avho  is  a  citizen  of  the  United 
States,  or  who  is  a  foreigner  residing  in  the  United  States  or  its 
possessions,  shall  be  given  on  the  said  certificate,  and  no  part  of 
said  income  shall  be  withheld  by  the  paying  agent."  (T.  D.  1905, 
Nov.  28,  1913;  T.  D.  1957,  March  12,  1914.) 

§  93.     Limited  Partnerships 

Under  the  laws  of  some  of  the  states  (for  example,  Pennsyl- 
vania) limited  partnership  associations  may  be  organized  which 
possess  all  the  essential  privileges  and  powers  of  corporations,  in- 
cluding the  right  to  transact  business  under  a  name  indicating 
rather  a  corporate  existence  than  an  association  of  partners,  as,  by 
the  use  of  the  word  "Company"  in  the  name,  provided  that  the 
name  shall  also  include  the  word  "Limited,"  the  right  to  sue  and  be 
sued  in  that  name,  the  right  to  fix  the  limit  of  its  own  existence, 
within  certain  bounds,  and  to  have  a  capital  stock  divided  into 
shares.  The  members  of  such  an  association  are  not  individually 
liable  for  its  debts,  and  the  shares  or  interests  in  it  are  transferable 
by  the  owner,  provided  that  the  transferee  must  either  be  elected 
to  membership  by  the  remaining  members  or  bought  out.  But  un- 
der the  laws  of  other  states,  though  limited  partnerships  are  au- 
thorized, they  do  not  possess  any  of  the  characteristics  of  corpora- 
tions. In  view  of  this  diflference,  and  after  some  vacillation,  the 
Treasury  Department  has  made  the  following  rulings :  "So  far  as 
limited  partnerships  of  the  type  of  partnerships  with  limited  lia- 
bility, or  partnership  associations  authorized  by  the  statutes  of 
Pennsylvania  and  a  few  other  states,  are  concerned,  no  reason  ex- 
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ists  for  chang-ing-  the  regulations  (which  held  them  liable  to  the 
income  tax  in  the  character  of  joint-stock  companies  or  corpora- 
tions). Such  so-called  limited  partnerships,  offering  opportunity 
for  limiting  the  liability  of  all  the  members,  providing  for  the  trans- 
ferability of  partnership  shares,  and  capable  of  holding  real  estate 
and  bringing  suit  in  the  common  name,  are  more  truly  corporations 
or  joint-stock  companies  than  partnerships. 

But  the  regulations  require  revision  with  respect  to  limited  part- 
nerships of  the  type  authorized  by  the  statutes  of  New  York  and 
most  of  the  states.  Such  limited  partnerships,  which  can  not  limit 
the  liability  of  the  general  partners,  although  the  special  partners 
enjoy  limited  liability  so  long  as  they  observe  the  statutory  condi- 
tions, which  are  dissolved  by  the  death  or  attempted  transfer  of  the 
interest  of  a  general  partner,  and  which  can  not  take  real  estate  or 
sue  in  the  partnership  name,  are  so  like  common-law  partnerships 
as  to  render  inadvisable  the  differentiation  hitherto  existing  in  the 
regulations.  The  same  considerations  apply  to  the  classification  of 
limited  partnerships  for  the  purpose  of  the  capital-stock  tax.  It  is 
immaterial  that  partnerships  with  limited  liability  of  the  Pennsyl- 
vania type  may  not  issue  stock.  They  have  capital  stock  and  the 
interests  of  the  members  are  shares  within  the  meaning  of  the  stat- 
ute, stock  certificates  being  mere  evidences  of  ownership.  There- 
fore, for  the  purpose  of  the  income  tax,  the  war  income  tax,  the  ex- 
cess-profits tax,  and  the  capital-stock  tax,  limited  partnerships  of 
the  Pennsylvania  type  of  partnerships  with  limited  liability  are  cor- 
porations or  joint-stock  companies,  and  limited  partnerships  of  the 
New  York  type  are  partnerships."     (T.  D.  2711,  May  9,  1918.) 

§  94.     Corporations 

For  the  purpose  of  the  regulations  relative  to  the  assessment  and 
collection  of  the  income  tax,  the  Treasury  Department  has  ruled 
that  the  word  "corporation"  shall  be  construed  to  include  all  corpo- 
rations, joint-stock  companies  and  associations,  and  all  insurance 
companies  coming  within  the  terms  of  the  law,  as  well  as  all  busi- 
ness trusts  organized  or  created  for  the  purpose  of  engaging  in  com- 
mercial or  industrial  enterprises,  the  capital  of  which  is  evidenced 
by  certificates  or  shares  of  interest  issued  or  issuable  to  members 
on  the  basis  of  which  profits  are  distributed  or  distributable.  Such 
organizations  will  be  hereinafter  referred  to  as  corporations.  (Idem, 
art.  57.) 

It  is  also  ordered  that  "in  the  case  of  a  new  corporation,  which 
shall  have  established  a  fiscal  year  in  the  manner  hereinbefore  indi- 
cated, it  may  make  its  first  and  all  subsequent  returns  on  the  basis 
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of  the  year  so  established,  provided  that  in  no  case  shall  a  return 
cover  a  period  greater  than  12  calendar  months.  In  the  absenca 
of  a  properly  established  fiscal  year,  returns  must  be  made  on  the 
calendar-year  basis."  (Idem,  art.  212.)  There  is  also  a  ruling  that 
"corporations  which  have  applied  for  and  never  received  charters, 
or  corporations  vi^hich  have  received  charters  and  never  perfected 
their  organizations,  transacted  no  business,  and  had  no  income  what- 
ever from  any  source,  may,  upon  presentation  of  these  facts  to  the 
collector  of  internal  revenue,  be  relieved  from  the  necessity  of  mak- 
ing returns  of  annual  net  income,  so  long  as  they  remain  in  this 
unorganized  condition."     (T.  D.  2152,  Feb.  12,  1915.) 

§  95.     Same ;   Change  of  Name  of  Corporation 

It  has  been  ruled  that  "the  mere  change  in  name  does  not  con- 
stitute a  new  corporation.  If  the  business  was  continuous  through- 
out the  year,  with  no  change  in  management  or  operation  other 
than  the  change  of  name,  the  return  should  be  made  covering  the 
business  transacted  throughout  the  "year,  such  return  to  be  made 
by  the  corporation  in  the  name  which  it  bears  at  the  end  of  the 
year,  with  a  notation  on  the  return  to  the  effect  that  the  name  had 
been  changed,  giving  both  the  old  and  new  names.  If,  however,  a 
distinct  new  corporation  was  organized  to  take  over  the  property 
of  the  old,  both  corporations  will  be  required  to  make  separate 
returns  covering  the  periods  of  the  year  during  which  they  were  re- 
spectively in  charge  of  the  business."    (T.  D.  2137,  Jan.  30,  1915.) 

§  96.     Foreign  Corporations 

In  the  case  of  a  foreign  corporation,  the  Revenue  Act  of  1918, 
§  233,  provides  that  "gross  income  includes  only  the  gross  income 
from  sources  within  the  United  States,  including  the  interest  on 
bonds,  notes,  or  other  interest-bearing  obligations  of  residents,  cor- 
porate or  otherwise,  dividends  from  resident  corporations,  and  in- 
cluding all  amounts  received  (although  paid  under  a  contract  for  ' 
the  sale  of  goods  or  otherwise)  representing  profits  on  the  man- 
ufacture and  disposition  of  goods  \vithin  the  United  States.  For- 
eign corporations  are  also  required  to  make  proper  income  tax  re- 
turns, such  return  to  be  filed  in  the  district  where  the  company 
has  its  office  or  place  of  business  within  the  United  States,  but  if  it 
has  none,  then  by  its  agent  within  the  United  States.  (Idem,  § 
239.)  But  they  are  not  subject  to  having  any  part  of  their  in- 
come withheld  by  a  debtor  or  withholding  agent,  that  is,  they  are 
exempt  from  the  process  of  collection  at  the  source.  (T.  D.  1916, 
Dec.  5,  1913.)     Within  the  meaning  of  the  term  "foreign  corpora- 
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tions"  as  used  in  the  act  of  Congress,  and  as  defined  by  the  Treas- 
ury Department,  are  included  both  municipal  and  private  corpora- 
tions organized  under  the  laws  of  any  country  foreign  to  the  Unit- 
ed States.     (T.  D.  2006,  July  16,  1914.) 

It  cannot  be  doubted  that  the  United  States  government  has  law- 
ful power  to  impose  the  income  tax  on  all  such  foreign  organiza- 
tions in  so  far  as  they  avail  themselves  of  the  benefit  and  protection 
of  our  laws  to  derive  a  revenue  from  capital  invested  or  business 
operations  carried  on  within  our  borders.^^  The  method  of  cal- 
culating the  taxable  income  of  such  foreign  companies  has  been 
thus  prescribed :  "For  the  purpose  of  the  tax,  the  net  income  of 
such  foreign  organizations  shall  be  ascertained  by  deducting  from 
the  gross  income  arising,  received,  or  accruing  from  business  done 
and  capital  invested  in  this  country  the  deductions  enumerated  in 
the  act,  which  deductions  shall  be  limited  to  expenditures  or 
charges  actually  incurred  in  the  maintenance  and  operation  of  the 
business  transacted  and  capital  invested  in  the  United  States,  or, 
as  to  certain  charges,  such  proportion  of  the  aggregate  charges 
as  the  gross  income  from  business  done  and  capital  invested  in  the 
United  States  bears  to  the  aggregate  income  within  and  without 
the  United  States.  In  other  words,  the  deductions  from  the  gross 
income  of  a  foreign  corporation  doing  business  in  this  country 
should,  as  nearly  as  possible,  represent  the  actual  expenses  and 
authorized  charges  incident  to  the  business  done  and  capital  in- 
vested in  this  country,  and  must  not  comprehend,  either  directly 
or  indirectly,  any  expenditures  or  charges  incurred  in  the  trans- 
action of  business  or  the  investment  of  capital  without  the  United 
States."     (Internal  Revenue  Regulations  No.  33,  art.  197.) 

It  is  further  ruled  that  "it  is  not  necessary  that  the  foreign  cor- 
poration shall  be  engaged  in  business  in  this  country  or  that  it 
shall  have  an  office,  branch,  or  agency  in  the  United  States.  Lia- 
bility to  the  tax  attaches  with  respect  to  the  income,  the  source 
of  which  is  in  the  United  States.  'Source'  as  here  used  means  the 
place  of  the  origin  of  the  income.  Every  foreign  corporation  hav- 
ing income  from  sources  within  the  United  States  must  make  re- 
turns of  annual  net  income  in  accordance  with  the  rules  set  out  in 
the  statute."     (Regulations  No.  33,  art.  66.) 

§  97.     Same;    Doing  Business  by  Local  Agents 

As  to  foreign  corporations  doing  business  in  the  United  States 
through  local  agents  or  other  representatives,  the  Treasury  De- 
partment has  made  the  following  ruling:   "The  federal  income  tax 

8  8  See  People  v.  Equitable  Trust  Co.,  96  N.  Y.  387. 
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law  provides  that  the  normal  tax  imposed  by  it  shall  be  levied, 
assessed,  and  collected  upon  the  entire  net  income  arising  and  ac- 
cruing to  foreign  corporations  from  business  transacted  or  capital 
invested  in  this  country.  Such  a  corporation  may  transact  business 
or  have  capital  invested  in  this  country  through  and  by  an  agent 
as  completely  as  if  it  were  transacting  the  business  or  investing  the 
capital  direct  from  its  home  office  or  through  a  duly  established 
branch  office  in  the  United  States.  An  agent  who  is  doing  business 
in  this  country,  buying  and  selling  certain  products  of  the  foreign 
corporation,  is  to  all  intents  and  purposes  a  branch  of  the  foreign 
corporation,  as  through  and  by  him  the  foreign  corporation  is 
transacting  business  in  this  country.  The  buying  and  selling  of  a 
product  in  this  country  through  a  local  agency  or  a  branch  for  and 
on  behalf  of  a  foreign  corporation  is  clearly  transacting  business 
in  this  country  within  the  meaning  of  the  federal  income  tax  law, 
and  any  net  income  arising  and  accruing  because  of  the  business  so 
transacted  will  be  held  to  be  subject  to  the  tax  imposed  by  the 
federal  income  tax  law,  and  every  foreign  corporation  carrying 
on  business  in  the  manner  indicated  will  be  required  to  make  a 
return  of  annual  net  income  covering  the  business  so  transacted." 
(T.  D.  2137,  Jan.  30,  1915.)  And  later,  a  question  having  arisen  as 
to  the  liability  of  a  foreign  corporation  which  merely  sent  a  repre- 
sentative to  this  country  to  solicit  business  for  it,  such  person  hav- 
ing authority  to  receive  and  forward  orders  but  not  to  fill  them, 
the  following  ruling  was  made :  "When  a  foreign  corporation  sends 
a  representative  to  this  country  to  solicit  business,  the  merchandise 
thus  sold  to  be  shipped  direct  to  the  consignee,  it  will  be  held  that 
such  corporation  is  transacting  business  in  this  country.  The  fact 
that  the  solicitor  or  representative  has  only  a  mailing  address  in 
this  country  is  immaterial,  he  is  none  the  less  an  agent  of  the 
foreign  corporation.  To  the  extent  that  he  sells  in  this  country 
goods  or  merchandise  for  the  foreign  corporation,  to  that  extent 
the  foreign  corporation  is  transacting  business  in  the  United  States, 
and  the  net  income  arising  and  accruing  to  the  corporation  by  rea- 
son of  the  business  so  transacted  will  be  subject  to  the  mcome  tax 
imposed  by  section  2,  act  of  October  3,  1913.  Any  foreign  cor- 
poration transacting  business  in  this  country  in  the  manner  here- 
inbefore indicated  will  make  a  return  of  annual  net  income  to  the 
collector  of  the  district  in  which  its  representative  has  his  mail- 
ing address,  showing  in  such  return  the  net  income  accruing  to  it 
from  the  business  so  transacted."     (T.  D.  2161,  Feb.  19,  1915.) 
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§  98.     Same;    Dutch  Administration  Offices 

The  following  is  a  ruling  or  regulation  made  by  the  Treasury 
Department  on  this  subject:  Dutch  Administration  Offices  being 
nonresident  alien  corporations  not  engaged  in  business  or  trade  in 
the  United  States,  and  not  having  an  office  or  place  of  business 
therein,  and  said  Dutch  Administration  Offices  being  the  registered 
owners  of  stock  of  domestic  or  other  resident  corporations  in  the 
United  States,  are  prima  facie  liable  for  the  normal  income  tax  on 
income  derived  from  dividends  upon  the  capital  stock  or  from  the 
net  earnings  of  the  aforesaid  domestic  or  other  resident  corpora- 
tions in  the  United  States  and  to  having  the  tax  deducted  and  with- 
held from  such  income. 

It  appearing  that  the  Dutch  Administration  Offices,  while  the 
registered  owners  of  stock  as  aforesaid,  are  not  the  actual  owners 
thereof,  but  that  they  have  issued  their  bearer  certificates,  with 
coupons  attached,  against  said  stock,  and  that  the  dividends  on 
said  stock  are  collected  for  the  account  of  the  holders  of  said 
bearer  certificates  and  that  the  relation  sustained  by  said  Dutch 
Administration  Offices  to  the  said  bearer  certificate  holders  is  that 
of  agent,  for  the  purposes  of  administration  the  Dutch  Adminis- 
tration Offices  may  appoint  an  agent  in  the  United  States  and  give 
notice  of  that  fact  by  filing  in  duplicate  with  each  corporation  is- 
suing the  stock  so  held  by  said  Dutch  Administration  Offices,  a 
notice  in  substantially  the  following  form : 

You  are  hereby  advised  that , 

(Name  and  address  of  Dutch  Administration  Office) 

the  registered  owner  of  stock  in ,  lias  appointed 

(Issuing  corporation) 

,    whose    address    is    , 

(Name  of  agent) 
as  its  agent  in  the  United  States. 

Upon  receipt  of  notice  as  aforesaid,  debtor  or  issuing  corpora- 
tions in  the  United  States  may  pay  over  to  said  Dutch  Administra- 
tion Offices  or  their  agent  in  the  United  States  all  dividends,  with- 
out withholding  any  tax,  and  shall  forward  to  the  Commissioner 
of  Internal  Revenue  one  copy  of  the  said  notice  of  the  appointment 
of  the  agent  in  the  United  States.  It  will  be  necessary  to  file  this 
notice  but  once,  unless  there  shall  be  a  change  of  agent,  when  a 
similar  notification  should  be  given. 

When  it  shall  appear  that  the  Dutch  Administration  Offices  have 
an  agent  in  the  United  States  and  when,  because  of  that  showing, 
dividends  of  domestic  or  other  resident  corporations  in  the  United 
States  shall  have  been  paid  to  them  without  withholding  of  tax. 
said    Dutch   Administration   Offices,   through   their   agent   in   the 
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United  States,  will  be  required  to  make  annual  return  thereof  in 
duplicate  and  pay  the  normal  tax  found  by  such  return  to  be  due 
as  follows:  (1)  Where  it  shall  be  disclosed  by  ownership  cer- 
tificates as  hereinafter  provided  that  the  actual  owner  of  any  of 
said  stock  on  which  such  dividends  are  paid  is  a  nonresident  alien 
corporation,  and  (2)  where  there  is  no  disclosure  of  the  actual 
owners  of  any  of  said  stock  by  such  ownership  certificates.  No 
return  need  be  made  nor  tax  withheld  and  paid  for  any  nonresi- 
dent alien  individual,  firm,  or  partnership,  unless  and  until  the 
agent  in  the  United  States  shall  be  so  instructed  by  the  Commis- 
sioner of  Internal  Revenue. 

Where  the  normal  tax  has  heretofore  been  withheld  from  Dutch 
Administration  Offices  which,  under  the  foregoing,  would  not 
have  been  withheld  if  they  had  had  an  agent  in  the  United  States, 
they  may,  through  an  agent  to  be  appointed  by  them  in  the  Unit- 
ed States,  file  with  the  Commissioner  of  Internal  Revenue  at  Wash- 
ington, a  statement  in  which  shall  be  set  out — 

(a)  The  name  and  address  of  the  Dutch  Administration  Office 
which  is  the  registered  owner  of  stock  of  domestic  corporation,  and 
the  fact  that  it  is  the  registered  but  is  not  the  actual  owner  of  such 
stock. 

(b)  The  name  and  address  of  each  corporation  in  which  stock 
is  so  held ;  the  amount  of  dividend  paid  by  each  corporation ;  the 
amount  of  tax  withheld  by  each  corporation. 

(c)  The  names  and  addresses  of  the  actual  owners  of  the  stock ; 
the  amount  of  stock  owned  by  each ;  amount  of  dividend  pavable 
to  each.  The  showing  called  for  in  this  paragraph  (c)  shall  be 
made  by  attaching  to  the  statement  certificates.  Form  107,  pre- 
scribed by  T.  D.  2382. 

When  it  shall  appear  by  such  statement  and  showing  that  tax 
has  been  withheld  in  excess  of  liability  of  the  Dutch  Administration 
Offices  for  tax,  this  office  will  give  the  necessary  instructions  to 
the  withholding  agent  to  release  and  pay  over  the  amount  of  tax 
withheld  in  excess.  (T.  D.  No.  2386,  Oct.  19,  1916,  as  amended  by 
T.  D.  2669,  March  9,  1918.) 

§  99.     Public  Service  Corporations 

The  various  kinds  of  corporations  now  commonly  classed  under 
this  designation  are  not  exempt  from  the  income  tax.  The  at- 
tempt was  made  to  withdraw  them  from  the  operation  of  the  cor- 
poration tax  law  of  1909,  on  the  ground  that  they  exercised  a  dele- 
gated authority  from  the  states  which  created  them  and  bore  such 
a  relation  to  the  general  public  as  to  make  their  functions  quasi- 
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governmental  in  character.  But  this  contention  was  denied  by 
the  Supreme  Court  and  the  other  federal  courts,^^  and  their  rea- 
soning and  conclusions  are  just  as  applicable  to  the  income  tax 
law  as  to  the  statute  of  1909.  But  it  should  be  observed  that  the 
acts  of  1916  and  1918  expressly  disclaims  any  intention  on  the  part  of 
Congress  to  subject  to  the  operation  of  the  income  tax  any  part  of  the 
revenues  of  a  state  or  of  a  municipal  corporation,  whether  derived 
from  "the  exercise  of  any  essential  governmental  function"  or 
from  "any  public  utility."     (Revenue  Act  of  1918,  §  213,  [b]  7.) 

§  100.     Unincorporated  Associations 

The  income  tax  law  couples  with  the  word  "corporations"  in 
describing  those  subject  to  the  tax,  the  tferm  "joint-stock  com- 
panies or  associations."  This  term  describes  an  anomalous  kind 
of  body,  a  hybrid  in  the  law,  occupying  a  position  midway  between 
a  corporation  and  a  partnership.  A  joint-stock  company  or  asso- 
ciation is  a  body  of  persons  united  and  acting  together  without  a 
charter  (or  without  being  incorporated  under  a  general  law),  but 
upon  the  methods  and  forms  used  by  incorporated  bodies  for  the 
prosecution  of  some  common  enterprise.  Such  an  association  pos- 
sesses a  common  capital  contributed  by  the  members  composing 
it,  such  capital  being  commonly  divided  into  shares,  of  which  each 
member  possesses  one  or  more,  and  which  are  transferable  by  the 
owner.  It  usually  transacts  business  under  a  company  name,  by 
which,  under  the  laws  of  some  states,  it  may  sue  and  be  sued, 
and  its  affairs  are  generally  administered  by  a  board  of  managers 
or  directors.  But  it  differs  from  a  corporation  proper,  both  in  the 
fact  that  it  is  not  a  legal  entity  separate  and  distinct  from  the 
members  composing  it,  and  also  in  fact  that  all  the  members  are 
personally  liable  for  its  debts.***  A  company  or  association  of  this 
kind  may  be  formed  and  exist  at  common  law.  But  the  statutory 
law  of  some  of  the  states  (but  not  all)  also  authorizes  the  organiza- 
tion of  such  associations,  or  confers  upon  them  more  or  less  of 
the  characteristics  and  privileges  of  a  corporation.  In  some  cases 
these  statutes  go  so  far  in  this  direction  that  the  only  practical 

3  9  Flint  V.  Stone  Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  I>.  Ed.  3S9, 
Ann.  Cas.  1912B,  1312  ;*  Union  Hollywood  Water  Co.  v.  Carter,  238  Fed.  329, 
151  C.  C.  A.  345. 

4  0  See  Allen  v.  Long,  80  Tex.  261,  16  S.  W.  43,  26  Am.  St.  Rep.  735;  Adams 
Express  Co.  v.  Schofield,  111  Ky.  832,  64  S.  W.  903;  Kossakowski  v.  People, 
177  111.  563,  53  N.  E.  115 ;  Lyon  v.  Denison,  SO  Mich.  371,  45  N.  W.  358,  8  L.  R. 
A.  358 ;  Sanford  v.  Board  of  Siip'rs  of  New  York,  15  How.  Prac.  (N.  Y.)  172 ; 
In  re  Jones,  28  Misc.  Rep.  (N.  Y.)  356,  59  N.  Y.  Supp.  983  j  Lane  v.  Albertson, 
78  App.  Div.  607,  79  N.  Y.  Supp.  947. 
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difference  between  a  corporation,  properly  so  called,  and  a  joint- 
stock  company  organized  under  the  state  law  is  that,  in  the  latter 
case,  the  stockholders  remain  personally  liable  for  the  debts.  The 
federal  corporation  tax  law  of  1909  applied  to  "every  corporation, 
joint-stock  company  or  association  organized  for  profit  and  having 
a  capital  stock  represented  by  shares,  organized  under  the  laws  of 
the  United  States  or  of  any  state  or  territory."  And  the  federal 
Supreme  Court  held  that  real  estate  trusts  created  by  deed,  for  the 
purpose  of  purchasing,  improving,  holding,  or  selling  lands  and 
buildings  for  the  benefit  of  the  shareholders,  which  are  not  organ- 
ized under  any  statute  of  the  state  where  they  are  formed,  and  do 
not  derive  any  benefit  or  privilege  from  any  such  statute,  and  which 
are  not  intended  to  have  perpetual  duration,  but  are  limited  by  their 
terms  to  a  fixed  period,  were  not  subject  to  the  federal  tax.*^ 

On  the  other  hand  it  has  been  held  by  a  Circuit  Court  of  Appeals 
that  an  unincorporated  joint-stock  company  organized  in  New 
York,  which  operates  an  express  business,  its  shares  being  trans- 
ferable and  its  property  being  vested  in  trust  for  the  association  in 
five  directors,  enjoys  such  privileges  under  the  statutes  of  New  York 
as  to  be  taxable  as  a  joint-stock  association  existing  under  the  laws 
of  that  state,  under  Corporation  Excise  Tax  Law  of  1909,  providing 
that  every  corporation,  joint-stock  company  or  association,  organ- 
ized for  profit  and  having  a  capital  stock  represented  by  shares,  now 
or  hereafter  organized  under  the  laws  of  any  state,  shall  be  sub- 
ject to  a  special  excise  tax,  since  under  the  statutes  of  the 
state  the  association  is  endowed  with  capacities  and  attributes  not 
possessed  by  a  partnership  at  common  law,  it  being  practically  a 
"corporation"  by  New  York  law,  despite  the  absence  of  the  im- 
portant corporate  attribute  of  limited  liability.*^ 

An  association,  though  not  created  or  organized  under  any  stat- 
ute, but  existing  under  the  common  law  of  a  state,  is  subject  to  the 
tax.  Thus,  a  common-law  trust,  created  in  Massachusetts  before 
the  passage  of  the  income  tax  act,  authorized  the  trustees  to  col- 
lect the  income  and  to  pay  over  to  the  beneficiaries  such  portion  of 
the  income  receivable  as  the  trustees  might  in  their  discretion  de- 
termine to  be  fairly  distributable  net  income.  The  beneficiaries 
were  given  no  right  to  compel  the  trustees  to  pay  over  any  sum 
whatever.  It  was  held  that,  as  the  power  of  the  trustees  resembles 
that  of  directors  of  a  corporation,  and  as  the  income  cannot  be 
deemed  that  of  the  beneficiaries  until  received  by  them,  the  trus- 


41  Eliot  V.  Fi-eeman,  220  U.  S.  178,  31  Sup.  Ct.  360,  55  L.  Ed.  424. 
4  2  Roberts  v.  Anderson,  226  Fed.  7,  141  C.  C.  A.  121. 
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tees,  though  not  subject  to  taxation  as  partners,  may  be  deemed 
an  association,  and  the  income  received  by  them  is  taxable.*^  But 
where  the  local  law,  as  in  Hawaii,  authorizes  corporations  to  be- 
come members  of  partnerships,  a  partnership  of  which  the  con- 
stituent members  are  corporations  is  not  to  be  classified  as  a  joint- 
stock  company  or  association,  for  income  taxation,  but  must  be  tax- 
ed as  a  partnership.** 

The  Treasury  Department  has  ruled  that  "the  term  'joint-stock 
companies'  or  'associations'  shall  include  associations,  common-law 
trusts,  or  organizations  by  whatever  name  known,  which  carry  on  or 
do  business  in  an  organized  capacity,  whether  organized  under  and 
pursuant  to  State  laws,  trust  agreements,  declarations  of  trusts, 
or  otherwise,  the  net  income  of  which,  if  any,  is  distributed,  or  dis- 
tributable, among  the  members  or  share  owners  on  the  basis  of 
the  capital  stock  which  each  holds,  or,  where  there  is  no  capital 
stock,  on  the  basis  of  the  proportionate  share  of  capital  which  each 
has  invested  in  the  business  or  property  of  the  organization,  all  of 
which  joint-stock  companies  or  associations  shall,  in  their  organ- 
ized capacity,  be  subject  to  the  tax  imposed  by  this  act."  (In- 
ternal Revenue  Regulations  No.  33,  art.  58.) 

§  101.     Same;    Unincorporated  Private  Banking  Associations 

The  following  rulings  of  the  Treasury  Department  are  appli- 
cable to  organizations  of  this  class :  "Private  banks  which  have 
the  form  of  corporate  organizations,  elect  officers  and  a  board  of 
managers,  have  a  distinctive  name,  a  fixed  situs,  and  distribute  their 
net  earnings  upon  the  basis  of  the  amount  of  capital  invested  by 
the  members  or  owners,  are  held  to  be  associations  within  the 
meaning  of  the  federal  income  tax  law,  and  in  their  organized  ca- 
pacity should  make  returns  of  annual  net  income  and  pay  any  in- 
come tax  thereby  shown  to  be  due.  The  holders  of  the  stock  or 
the  owners  of  the  bank  will  be  exempt  from  the  normal  tax  to  the 
extent  of  the  dividends  or  earnings  which  they  receive  from  such 
private  banks  as  make  returns  in  their  organized  capacity  and  pay 
income  tax  in  accordance  therewith.  The  individual  owners  of  the 
bank  will  not  be  required  to  return  as  income  for  the  purpose  of  the 
normal  tax  any  dividends  or, earnings  received  from  the  private 
bank  which  pays  the  tax  on  its  net  earnings,  but  for  the  purpose 
of  the  supertax  the  dividends  will  be  returned  as  income  by  the 
individual  stockholders  or  owners.  When  it  can  be  clearly  shown 
that  a  private  bank  is  owned  by  one  man,  it  is  evident  that  such 

43  Crocker  v.  Malley  (C.  C.  A.)  250  Fed.  817.  * 

4  4  ll:iiku  Sugar  Co.  v.  Johnstone,  249  Fed.  103,  161  C.  C.  A.  155. 
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bank  is  not  an  association  within  the  meaning  of  the  federal  income 
tax  law,  and  that  therefore  such  bank  will  not  be  required  to  make 
a  return  such  as  corporations  and  associations  are  required  to 
make,  but  the  individual  owner,  if  he  has  a  net  income  of  $3,000  or 
more,  will  be  required  to  make  a  return,  showing  in  such  return 
the  income  which  he  receives  not  only  from  the  bank  but  from  all 
other  sources."     (T.  D.  2137,  Jan.  30,  1915.) 

Later,  and  perhaps  because  the  foregoing  regulation  had  been 
misunderstood,  the  Treasury  Department  promulgated  this  further 
ruling:  "In  the  case  of  private  banks  which  have  the  form  of  cor- 
porations and  which  are  held  to  be  associations  within  the  mean- 
ing of  the  federal  income  tax  law,  it  is  not  the  purpose  of  this 
office  to  assess  the  income  tax  against  such  banking  associations 
and  then  also  against  the  individual  members  of  the  association. 
Income  which  the  members  of  the  association  receive  from  the 
bank  because  of  their  investments  therein  will  be  considered  divi- 
dends, and  for  the  purposes  of  the  normal  tax  these  dividends  will 
not  be  required  to  be  returned  by  the  individual  members  receiving 
them,  but  if  any  individual  member  of  the  association  have  an  in- 
come, including  the  dividends,  of  more  than  $20,000,  the  dividends 
in  that  case  must  be  returned  as  income  for  the  purposes  of  the 
additional  or  supertax."     (T.  D.  2152,  Feb.  12,  1915.) 

§  102.     Inactive  Corporations  and  Holding  Companies 

A  corporation  which  has  an  income,  from  whatever  source  de- 
rived, is  not  exempt  from  the  income  tax  simply  because  it  is  not 
actively  engaged  in  business  or  because  it  is  merely  a  holding 
company.  This  tax  (unlike  the  capital-stock  tax  or  the  corpora- 
tion excise  tax  of  1909)  is  not  laid  on  profits  derived  from  business 
or  on  the  franchise  of  doing  business  in  a  corporate  form.  It  is  a 
tax  on  "total  net  income  received  from  all  sources."  The  only 
exception  to  this  rule  is  that  prescribed  in  the  statute  itself,  namely, 
in  favor  of  a  "corporation  or  association  organized  for  the  exclu- 
sive purpose  of  holding  title  to  property,  collecting  income  there- 
from, and  turning  over  the  entire  amount  thereof,  less  expenses, 
to  an  organization  which  itself  is  exempt  from  the  tax  imposed  by 
this  titled'  (Revenue  Act  of  1918,  §  231,  par.  12.)  As  to  others, 
the  Treasury  Department  has  ruled  that  "parent,  holding,  or  other 
corporations  must  include  in  their  gross  income,  and  cannot  de- 
duct therefrom,  any  dividends  or  share  of  earnings  which  they 
may  receive  from  a  subsi4iary,  related,  or  any  other  corporation. 
The  fact  that  the  parent  or  holding  company  owns  all  the  stock  of 
the  subsidiary  company  is  immaterial,  and  will  not  warrant  such 
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parent  company  in  omitting  or  deducting  dividends  from  gross  in- 
come." (T.  D.  2090,  Dec.  14,  1914.)  A  further  ruling  is  as  fol- 
lows: "In  a  case  wherein  a  holding  company  actually  takes  up 
each  month  on  its  books  its  proportionate  share  of  the  earnings  of 
the  underlying  companies,  such  holding  company  will  be  required 
to  include  in  its  gross  income  the  amounts  thus  taken  up,  regard- 
less of  the  fact  that  the  same  may  not  have  been  actually  paid  to 
it  in  cash.  The  fact  that  the  underlying  companies  credit  to  the 
holding  company  the  amount  of  earnings  to  which  it  is  entitled  on 
the  basis  of  the  stock  it  holds,  together  with  the  fact  that  the  hold- 
ing company  takes  up  on  its  books  the  amount  thus  credited,  ren- 
ders it  incumbent  upon  the  holding  company  to  return  these 
amounts  as  income,  regardless  of  the  fact  that  the  underlying  com- 
panies needed  these  earnings  and  used  them  in  making  extensions 
and  improvements  and  in  furtherance  of  their  business.  Expend- 
itures for  such  extensions  and  improvements,  being  chargeable 
to  the  property  account  of  the  subsidiary  companies,  are  not  de- 
ductible from  the  gross  income,  and  will  therefore  not  have  the  ef- 
fect to  reduce  the  earnings  to  their  respective  shares  of  which  the 
stockholders  are  entitled."     (T.  D.  2137,  Jan.  30,  1915.) 

§  103.     Lessor  Corporations 

The  Treasury'  Department  has  ruled  that  a  railroad  company  op- 
erating leased  or  purchased  lines  as  an  integral  part  of  its  line  or 
system,  and  keeping  no  separate  book-s  of  account  as  to  such  leased 
or  purchased  line,  and  the  income  from  the  operation  of  which  can- 
not be  segregated,  shall  include  in  its  income  all  receipts  derived 
therefrom,  and  if  bonded  or  other  indebtedness  of  the  leased  or  pur- 
chased line  has  been  assumed  by  the  operating  company,  it  may 
deduct  from  its  gross  income  the  interest  paid  on  such  indebted- 
ness, provided  the  interest  so  paid  plus  the  interest  paid  on  its  own 
indebtedness  is  not  in  excess  of  the  limit  fixed  by  the  law.  In  this 
event  the  leased  or  purchased  line,  so  long  as  it  has  a  corporate 
existence,  will  make  return  of  annual  net  income  setting  out  that 
on  its  own  account  it  has  neither  income  nor  expenses,  but  that 
both  are  taken  up  in  the  return  of  the  operating  company,  naming 
it.  If  the  leased  or  purchased  line  keeps  separate  books  of  account, 
•or  the  income  from  its  operations  is,  or  can  be,  segregated,  or  if 
the  lessee  or  operating  company  pays  it  a  certain  rental,  or  in  lieu 
of  rental  pays  a  certain  per  cent  of  dividends  on  its  stock,  interest 
on  its  bonds,  taxes,  etc.,  it  (the  lessor)  will  return  the  same  as  its 
mcome  and  will  be  subject  to  tax  accordingly,  and  the  lessee  or 
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operating  company  will  make  its  return  as  though  it  were  in  no 
way  related  to  the  leased  line,     (Regulations  No.  33,  art.  125.) 

§  104.     Corporations  Fraudulently  Formed  to  Evade  Tax 

In  view  of  the  fact  that  corporations,  under  the  income  tax  law 
of  1916,  are  subject  only  to  the  so-called  "normal"  tax  of  twelve  per 
cent,  however  great  may  be  their  earnings  or  profits  while  the 
individual  taxpayer  whose  income  exceeds  $5,000  is  subjected 
to  an  increasingly  heavy  "additional"  tax,  the  device  might  easily 
have  occurred  to  wealthy  individuals  and  estates  to  reduce  the 
burden  of  their  taxes  by  the  simple  expedient  of  incorporating 
themselves.  But  this  was  met  by  a  clause  in  the  act  providing  that 
the  additional  tax  shall  be  levied  on  and  paid  by  individuals  on 
their  share  of  undivided  or  undistributed  profits  of  any  corpora- 
tion or  similar  organization,  which  was  formed  or  fraudulently 
availed  of  for  the  purpose  of  avoiding  the  tax  by  means  of  allowing 
gains  and  profits  to  accumulate,  instead  of  being  distributed.  And 
the  fact  that  the  corporation  is  "a  mere  holding  company"  is  made 
prima  facie  evidence  of  such  fraudulent  purpose.  It  will  be  ob- 
served that  only  the  additional  tax  is  referred  to  in  this  provision, 
for  the  reason  that  the  normal  tax  of  twelve  per  cent  would  be  col- 
lected directly  from  the  corporation  on  the  basis  of  its  net  income. 
Whether  such  a  device  would  have  been  effective  in  the  absence 
of  a  statutory  prohibition  may  well  be  doubted.  There  are  deci- 
sions to  the  effect  that  individuals  cannot  escape  liability  before 
the  law,  whether  for  taxes  or  in  respect  to  other  matters,  by  form- 
ing a  corporation  which  they  absolutely  control  and  which  is 
their  mere  alter  ego,  so  that,  while  the  corporation  is  nominally 
an  independent  entity,  they  are  its  "mind,  hands,  and  pockets,"  or 
by  pretending  that  the  profits  and  earnings  on  which  the  govern- 
ment seeks  to  lay  a  tax  belong  to  a  corporation,  which  is  really  no 
more  than  a  shadow  of  themselves.'*^ 

§  105.     Citizens  and  Corporations  of  Porto  Rico  and  the  Philip- 
pines 

The  Revenue  Act  of  1918,  §  261,  provides  that  "in  Porto  Rico 
and  the  Philippine  Islands  the  income  tax  shall  be  levied,  assessed, 
collected,  and  paid  in  accordance  with  the  provisions  of  the  Reve- 
nue Act  of  1916  as  amended.  Returns  shall  be  made  and  taxes  shall 
be  paid  under  Title  I  of  such  act  in  Porto  Rico  or  the  Philippine 
Islands,  as  the  case  may  be,  by  (1)  every  individual  who  is  a  citizen 

4  5  See  In  re  Kornit  Mfg.  Co.  (D.  C.)  192  Fed.  392;  Credit  Mobilier  of 
America  v.  Commonwealth,  67  Pa.  233. 
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or  resident  of  Porto  Rico  or  the  Philippine  Islands  or  derives  in- 
come from  sources  therein,  and  (2)  every  corporation  created  or 
organized  in  Porto  Rico  or  the  Philippine  Islands  or  deriving  in- 
come from  sources  therein.  An  individual  who  is  neither  a  citizen 
nor  a  resident  of  Porto  Rico  or  the  Philippine  Islands,  but  derives 
income  from  sources  therein,  shall  be  taxed  in  Porto  Rico  or  the 
Philippine  Islands  as  a  nonresident  alien  individual,  and  a  corpora- 
tion created  or  organized  outside  Porto  Rico  or  the  Philippine 
Islands  and  deriving  income  from  sources  therein  shall  be  taxed  in 
Porto  Rico  or  the  Philippine  Islands  as  a  foreign  corporation.  For 
the  purposes  of  section  216  and  of  paragraph  (6)  of  subdivision 
(a)  of  section  234  a  tax  imposed  in  Porto  Rico  or  the  Philippine 
Islands  upon  the  net  income  of  a  corporation  shall  not  be  deemed 
to  be  a  tax  under  this  title.  The  Porto  Rican  or  Philippine  Legis- 
lature shall  have  power  by  due  enactment  to  amend,  alter,  modify, 
or  repeal  the  income  tax  laws  in  force  in  Porto  Rico  or  the  Philip- 
pine Islands,  respectively." 

§  106.     Insurance  Companies 

The  act  of  Congress  expressly  applies  to  every  insurance  com- 
pany organized  in  the  United  States,  or  organized  under  the  laws 
of  a  foreign  country  and  doing  business  in  the  United  States.  But 
as  to  mutual  insurance  companies,  special  rules  are  provided  for 
ascertaining  their  taxable  net  income.  In  the  case  of  life  insur- 
ance companies,  it  is  enacted  that  they  shall  not  include  as  in- 
come in  any  year  "such  portion  of  any  actual  premium  received 
from  any  individual  policy  holder  as  shall  have  been  paid  back  or 
credited  to  such  individual  policy  holder,  or  treated  as  an  abate- 
ment of  premium  of  such  individual  policy  holder,  within  such 
year."  This  provision  was  doubtless  inserted  in  the  act  in  view  of 
the  decisions  which  had  been  made  on  this  point  under  the  corpo- 
ration excise  tax  law  of  1909.  That  statute  allowed  insurance  com- 
panies to  deduct  from  their  returns  of  income  for  taxation  "sums 
other  than  dividends  paid  within  'the  year  on  policy  and  annuity 
contracts."  And  it  was  held  that  the  word  "dividends"  was  here 
used  in  its  popular  sense  as  representing  profits,  and  that  so-called 
dividends  of  a  mutual  company  doing  business  on  the  level  pre- 
mium plan,  consisting  merely  of  the  portion  of  the  loading  of  the 
premium  charged  in  excess  of  the  cost  of  insurance  and  returned 
annually  to  the  policy  holders  after  the  first  year,  so  far  as  the  same 
were  used  to  reduce  subsequent  premiums,  were  not  income  re- 
ceived and  not  subject  to  the  tax.  At  the  same  time  it  was  held 
that  this  rule  does  not  apply  to  a  dividend  declared  in  the  case  of  a 
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full-paid  participating  policy,  wherein  the  policy  holder  has  no 
further  premium  payments  to  make,  which  dividend  constitutes  a 
participation  in  the  profits  and  income  of  the  invested  funds  of  the 
company.*" 

48  Connecticut  Mut  Life  Ins,  Co.  v.  Eaton  (D.  C.)  218  Fed.  206;  Mutual 
Benefit  Life  Ins.  Co.  v.  Herold  (D.  C.)  198  Fed.  199,  affirmed  201  Fed.  918, 
120  C.  C.  A.  256.  And  see  New  York  Life  Ins.  Co.  v.  Styles,  L.  R.  14  App.  Cas. 
381,  59  Law  J.  Q.  B,  291.  But  compare  Last  v.  London  Assur.  Corp.,  L.  R.  10 
App.  Cas.  438.  In  the  latter  case  it  appeared  that  a  life  insurance  company- 
issued  "participating  policies"  at  an  increased  premium,  according  to  the 
terms  of  which,  at  the  end  of  each  five  year  period,  the  gross  profits  of  such 
policies  were  dealt  with  as  follows:  Two-thirds  were  returned  by  way  of 
bonus  of  abatement  of  premiums  to  the  holders  of  such  policies  then  in 
force,  and  the  remaining  one-third  went  to  the  company,  which  bore  the 
whole  expense  of  the  business,  the  portion  remaining  after  payment  of  ex- 
jHjnses  constituting  the  only  profit  available  for  dividends  among  the  share- 
holders. It  was  held  that  the  two-thirds  returned  to  policy  holders  were 
"aimual  profits  or  gains"  and  assessable  for  the  income  tax. 
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CHAPTER  VI 
EXEMPTIONS  AND  EXCEPTIONS 

§  107.  Obligations  of  United  States,  Its  Possessions  and  Agencies. 

108.  Liberty  Loan  Bonds. 

109.  Dividends  of  Federal  Reserve  Banks. 

110.  Revenues  of  States  and  Municipalities. 

111.  Interest  on  State  and  Municipal  Bonds. 

112.  Political  Subdivisions  of  State. 

113.  Public  Utilities  Owned  by  States  or  Municipalities. 

114.  Corporations  Specifically  Exempted. 

115.  Same;    Cooperative  and  Mutual  Associations. 

116.  Same ;   Conditional  and  Unconditional  Exemption. 

117.  Same;   Claiming  and  Proving  Exempt  Character. 

118.  Corporation  Owned  by  Exempt  Organization. 

119.  Close  Corporations. 

120.  Agricultural  and  Horticultural  Organizations. 

121.  Labor  Organizations. 

122.  Fraternal  Orders  and  Benefit  Societies. 

123.  Religious,  Charitable,  and  Benevolent  Associations. 

124.  Educational  and  Scientific  Institutions. 

125.  Building  and  Loan  Associations. 

126.  Mutual  Savings  Banks. 

127.  Civic  Orgaidzations  and  Chambers  of  Commerce. 

128.  Incorporated  Clubs. 

129.  Personal  Service  Corporations. 

130.  Federal  Land  Banks. 

131.  Incomes  Specifically  Exempt. 

132.  Proceeds  of  Life  Insurance  Policies. 

133.  Exemption  of  Fixed  Amount  of  Income. 

134.  Treasury  Regulations  as  to  Husband  and  Wife. 

§  107.     Obligations  of  United  States,  Its  Possessions  and  Agencies 

It  is  explicitly  provided  by  the  Revenue  Act  of  1918  that  certain 
kinds  of  income  shall  be  exempt  from  the  provisions  of  the  statute, 
including  "interest  upon  securities  issued  under  the  provisions  of 
the  Federal  Farm  Loan  Act  of  July  17,  1916,  or  the  obligations  of 
the  United  States  or  its  possessions,  or  bonds  issued  by  the  War 
Finance  Corporation.  In  the  case  of  obligations  of  the  United 
States  issued  after  September  1,  1917,  and  in  the  case  of  bonds 
issued  by  the  War  Finance  Corporation,  the  interest  shall  be  ex- 
empt only  if  and  to  the  extent  provided  in  the  respective  acts  au- 
thorizing the  issue  thereof  as  amended  and  supplemented,  and  shall 
be  excluded  from  gross  income  only  if  and  to  the  extent  it  is  wholly 
exempt  from  taxation  to  the  taxpaver  both  under  this  title  and 
Title  III."    [Revenue  Act  1918,  §  213,  (b)  (4)].    Title  III  referred 
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to  above  is  that  part  of  the  act  which  relates  to  war  and  excess 
profits  taxes.  There  is  also  a  provision  that  among  the  classes  of 
corporations  which  shall  be  entirely  exempt  from  the  payment  of 
the  income  tax  shall  be  included  "Federal  land  banks  and  national 
farm-loan  associations,  as  provided  in  §  26  of  the  act  approved  July 
17,  1916."     (Revenue  Act  of  1918,  §  231,  par.  13.) 

§  108.     Liberty  Loan  Bonds 

The  act  authorizing  the  first  "Liberty  Loan"  of  1917  expressly  ex- 
empts both  principal  and  interest  of  the  bonds  from  all  taxation  im- 
posed by  the  United  States  or  its  possessions,  "except  estate  or  in- 
heritance taxes."  (Act  Cong.  April  24,  1917.)  The  exemption  en- 
joyed by  the  second  issue  of  "Liberty"  bonds  was  originally  not  so 
broad.  It  provided  that  they  shall  be  exempt  "from  all  taxation  now 
or  hereafter  imposed  by  the  United  States,  any  state,  or  any  of  the 
possessions  of  the  United  States,  or  by  any  local  taxing  authority, 
except  (a)  estate  or  inheritance  taxes,  and  (b)  graduated  additional 
income  taxes,  commonly  known  as  surtaxes,  and  excess  profits  and 
war-profits  taxes,  now  or  hereafter  imposed  by  the  United  States, 
upon  the  income  or  profits  of  individuals,  partnerships,  associations, 
or  corporations.  The  interest  on  an  amount  of  such  bonds  the  prin- 
cipal of  which  does  not  exceed  in  the  aggregate  $5,000,  owned  by 
any  individual,  partnership,  association,  or  corporation,  shall  be 
exempt  from  the  taxes  provided  for  in  subdivision  (b)  of  this  sec- 
tion." (Act  Cong.  Sept.  24,  1917,  §  7.)  But  an  Act  of  Congress 
approved  September  24,  1918,  and  designated  a  supplement  to  the 
second  Liberty  bond  act,  contained  the  following  provisions  :  "That 
until  the  expiration  of  two  years  after  the  date  of  the  termination 
of  the  war  between  the  United  States  and  the  Imperial  German 
Government,  as  fixed  by  proclamation  of  the  President,  (1)  the  in- 
terest on  an  amount  of  bonds  of  the  fourth  Liberty  loan  the  prin- 
cipal of  which  does  not  exceed  $30,000,  owned  by  any  individual, 
partnership,  association,  or  corporation,  shall  be  exempt  from  grad- 
uated additional  income  taxes,  commonly  known  as  surtaxes,  and 
excess  and  war  profits  taxes,  now  or  hereafter  imposed  by  the  Unit- 
ed States,  upon  the  income  or  profits  of  individuals,  partnerships, 
associations,  or  corporations ;  (2)  the  interest  received  after  Jan- 
uary 1,  1918,  on  an  amount  of  bonds  of  the  first  Liberty  loan  con- 
verted, dated  either  November  15,  1917,  or  May  9,  1918,  the  second 
Liberty  loan,  converted  and  unconverted,  and  the  third  Liberty  loan, 
the  principal  of  which  does  not  exceed  $45,000  in  the  aggregate, 
owned  by  any  individual,  partnership,  association,  or  corporation, 
shall  be  exempt  from  such  taxes :  Provided,  however,  that  no  owner 
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of  such  bonds  shall  be  entitled  to  such  exemption  in  respect  to  the 
interest  on  an  aggregate  principal  amount  of  such  bonds  exceed- 
ing one  and  one-half  times  the  principal  amount  of  bonds  of  the 
fourth  Liberty  loan  originally  subscribed  for  by  such  owner  and 
still  owned  by  him  at  the  date  of  his  tax  return ;  and  (3)  the  in- 
terest on  an  amount  of  bonds,  the  principal  of  which  does  not  exceed 
$30,000,  owned  by  any  individual,  partnership,  association,  or  cor- 
poration issued  upon  conversion  of  3i/o  per  centum  bonds  of  the  first 
Liberty  loan  in  the  exercise  of  any  privilege  arising  as  a  conse- 
quence of  the  issue  of  bonds  of  the  fourth  Liberty  loan,  shall  be 
exempt  from  such  taxes.  The  exemption  provided  in  this  section 
shall  be  in  addition  to  the  exemption  provided  in  section  7  of  the 
second  Liberty  bond  act  in  respect  to  the  interest  on  an  amount  of 
bonds  and  certificates,  authorized  by  such  act  and  amendments 
thereto,  the  principal  of  which  does  not  exceed  in  the  aggregate 
$5,000,  and  in  addition  to  all  other  exemptions  provided  in  the  sec- 
ond Liberty  bond  act." 

Questions  having  arisen  as  to  the  application  of  these  provisions 
in  the  case  of  bonds  subscribed  for  or  held  by  trustees,  partner- 
ships, and  corporations,  the  Treasury  Department  has  made  the 
following  rulings :  The  exemptions  authorized  by  subdivisions  1 
and  3  of  this  section  are  conferred  by  reason  of  the  ownership  of 
bonds  therein  referred  to,  while  the  exemption  authorized  by  sub- 
division 2  is  a  collateral  exemption  conferred  upon  the  bonds  there- 
in referred  to  by  reason  of  the  original  subscription  for  and  contin- 
ued holding  of  fourth  Liberty  loan  bonds. 

(1)  Trusts. — When  income  as  such  is  taxable  to  beneficiaries,  as 
in  the  case,  under  the  present  income  tax  law,  of  a  trust  the  income 
of  which  is  to  be  distributed  annually  or  regularly  between  exist- 
ing beneficiaries,  each  beneficiary  is  regarded  as  the  owner  of  a 
proportionate  part  of  the  bonds  held  in  trust  and  is  entitled  to  ex 
emption  on  account  of  such  ownership  as  if  he  owned  such  propor 
tionate  part  of  the  bonds  directly.  In  such  a  case  a  subscription 
by  a  trustee  for  bonds  of  the  fourth  Liberty  loan  constitutes  each 
beneficiary  existing  at  the  time  of  such  subscription  an  original 
subscriber  for  his  proportionate  part  of  such  bonds  and  entitles  such 
beneficiary  to  the  collateral  exemption  of  interest  on  bonds  of  pre- 
vious issues,  whether  owned  by  such  beneficiary  or  by  the  trustee, 
as  if  the  beneficiary  had  himself  originally  subscribed  for  such  pro- 
portionate part  of  the  bonds,  and  a  subscription  by  such  beneficiary 
for  bonds  of  the  fourth  Liberty  loan  entitles  him  to  the  collateral 
exemption  of  interest  on  bonds  of  previous  issues  held  by  the  trus- 
tee.   When  income  is  taxable  to  the  trustee,  as  in  the  case,  under 
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the  present  income  tax  law,  of  a  trust  the  income  of  which  is  ac- 
cumulated for  the  benefit  of  unborn  or  unascertained  persons,  the 
trustee  is  regarded  as  the  owner  of  all  the  bonds  held  in  trust  and 
the  trust  is  entitled  to  exemption  on  account  of  such  ownership.  In 
such  a  case  a  subscription  by  a  trustee  constitutes  the  trustee  as 
such  the  original  subscriber  and  entitled  the  trust,  on  account  of 
such  subscription,  to  the  collateral  exemption  of  interest  on  bonds 
of  previous  issues. 

(2)  Partnerships. — When  income  of  a  partnership  is  taxable  to 
the  individual  partners,  as  under  the  present  income-tax  law,  each 
partner  is  treated  as  the  owner  of  a  proportionate  part  of  the  bonds 
held  by  the  partnership  and  entitled  to  exemption  on  account  of 
such  ownership  as  if  such  partner  owned  such  proportionate  part 
of  the  bonds  directly.  When  the  income  of  a  partnership  is  tax- 
able to  the  partnership  as  such,  as  under  the  present  excess-profits 
tax  law,  the  partnership  is  treated  as  the  owner  of  the  bonds  held 
by  it  and  entitled  to  exemption  from  taxes  assessed  upon  the  income 
of  the  partnership  as  such.  With  reference  to  a  tax  assessed  upon 
an  individual  partner  on  his  share  of  the  partnership  income,  such 
partner,  if  a  partner  at  the  time  of  the  original  subscription  by  the 
partnership  for  bonds  of  the  fourth  Liberty  loan,  is  treated  as  an 
original  subscriber  for  a  proportionate  part  of  such  bonds  sub- 
scribed for  by  the  partnership  and  as  entitled  to  the  collateral  ex- 
emption of  interest  on  bonds  of  previous  issues  on  account  of  such 
original  subscription  for  bonds  of  the  fourth  Liberty  loan,  as  if 
he  had  subscribed  directly  for  such  proportionate  part  of  the  bonds. 
With  reference  to  a  tax  assessed  to  the  partnership  upon  the  part- 
nership income  as  a  whole,  such  partnership  is  the  original  subscrib- 
er and  entitled  to  the  collateral  exemption  of  interest  on  bonds 
of  previous  issues  on  account  of  such  original  subscription  for 
bonds  of  the  fourth  Liberty  loan. 

(3)  Corporations. — Income  of  a  corporation  as  such  is  taxable 
to  the  corporation  and  is  not  taxable  to  the  stockholders.  The  cor- 
poration, and  not  the  stockholders,  is  regarded  as  the  owner  of  the 
bonds  held  by  the  corporation,  and  entitled  to  exemption  on  account 
of  such  ownership.  When  bonds  of  the  fourth  Libert)^  loan  are 
subscribed  for  by  the  corporation,  it,  and  not  the  stockholders,  is 
the  original  subscriber  and  entitled  to  the  collateral  exemption  of 
interest  on  bonds  of  previous  issues  on  account  of  such  original 
subscription.     (T.  D.  2762,  Oct.  18,  1918.) 
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§  109.    Dividends  of  Federal  Reserve  Banks 

The  act  creating-  the  Federal  reserve  banks  provides  that  these 
banks,  and  their  capital  stock  and  surplus,  shall  be  exempt  from 
taxation.  (Act  Cong.  Oct.  22,  1914,  §  3.)  Under  this  provision  of 
law,  the  exemption  provided  for  attaches  to  and  follows  the  income 
derived  from  dividends  on  stock  of  Federal  reserve  banks  into 
the  hands  of  stockholders,  and  such  dividends  are  exempt  from  in- 
come taxes.  But  this  does  not  mean  that  dividends  paid  by  mem- 
ber banks  are  exempt  from  the  tax  imposed  on  the  income  of  corpo- 
rations.    (Regulations  No.  33,  art.  86.) 

§  110.     Revenues  of  States  and  Municipalities 

It  is  not  within  the  constitutional  authority  of  Congress  to  lay 
the  burden  of  federal  taxation  upon  the  revenues  of  a  state  or  a 
municipal  corporation,  at  least  in  so  far  as  the  same  are  raised  by 
the  ordinary  methods  of  state  and  local  taxation,  or  accrue  from 
property  owned  or  money  invested  by  a  state.  Thus,  it  has  been 
held  that  the  word  "corporation,"  in  an  internal  revenue  law,  does 
not  include  a  state,  so  that  a  railroad  wholly  owned  by  a  state,  man- 
aged by  state  agents,  and  the  profits  of  which  form  a  part  of  the 
revenue  of  the  state,  is  not  liable  to  taxation  under  such  law.^  So 
also,  a  municipal  corporation  is,  at  least  in  its  political  aspects,  a 
portion  of  the  sovereign  power  of  the  state,  or  a  depository  thereof, 
and  therefore  is  not  subject  to  taxation  by  Cong-ress  upon  its  mu- 
nicipal revenues.^  But  the  exemption  of  a  state  from  taxation  ex- 
tends no  further  than  the  functions  belonging  to  a  state  in  its  ordi- 
nary capacity,  the  exemption  of  sovereignty  being  limited  by  the 
attributes  of  sovereignty.  Hence  if  a  state  unites  in  one  undertak- 
ing an  exercise  of  the  police  power  with  a  commercial  business, — 
as  in  the  case  of  the  South  Carolina  dispensary  law,  where  regula- 
tion of  the  sale  of  intoxicating  liquors  was  effected  by  the  state 
itself  engaging  in  the  business  and  monopolizing  the  traffic, — the 
United  States  cannot  be  compelled  to  aid  the  operation  of  the  po- 
lice power  by  foregoing  its  right  to  lay  an  impost  or  excise  tax  on 
the  business  part  of  the  transaction.  And  hence,  the  agents  of 
the  state  government  employed  in  the  operation  of  the  dispensary 
law  were  held  liable  to  pay  the  internal  revenue  tax  imposed  by 
the  act  of  Congress.^  And  the  Supreme  Court  of  the  United  States 
has  also  ruled  that  a  municipal  corporation  engaged  in  the  business 

1  Georgia  v.  Atkins,  35  Ga.  315,  Fed.  Gas.  No.  5,350. 

2  U.  S.  V.  Baltimore  &  O.  R.  Co.,  17  Wall.  322,  21  L.  Ed.  597. 

8  South  Carolina  v.  U.  S.,  199  U.  S.  437,  26  Sup.  Ct.  110,  50  L.  Ed.  261, 
4  Ann.  Cas.  737. 
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of  distilling  spirits  is  subject  to  internal  revenue  taxation  under 
the  laws  of  the  United  States,  whether  its  acts  in  that  respect  are 
or  are  not  ultra  vires.*  It  was  probably  with  a  view  to  just  such 
cases  as  these  that  Congress,  in  the  income  tax  law  of  1916,  has 
expressly  disclaimed  the  intention  to  apply  the  statute  to  the  reve- 
nues of  states  or  municipal  corporations,  the  provision  being  that 
"there  shall  not  be  taxed  under  this  title  any  income  derived  from 
any  public  utility  or  from  the  exercise  of  any  essential  governmental 
function  accruing  to  any  state,  territory,  or  the  District  of  Colum- 
bia, or  any  political. subdivision  of  a  state  or  territory,  nor  any  in- 
come accruing  to  the  government  of  any  possession  of  the  United 
States  or  any  political  subdivision  thereof.  (Revenue  Act  of  1918, 
§  213.) 

It  was  ruled  by  the  officers  of  the  Treasury  Department  that  a 
municipal  corporation  which  owns  and  operates  its  own  water- 
works, or  a  plant  for  the  production  and  distribution  of  gas  or 
electric  light  to  its  citizens,  was  not  subject  to  the  corporation  tax 
under  the  Act  of  Congress  of  1909,  although  it  makes  and  collects 
fixed  charges  for  the  service  so  rendered  and  derives  a  profit  there- 
from. But  this  was  on  the  explicit  ground  that  a  municipality  is 
not  a  corporation  "organized  for  profit"  or  one  "having  a  capital 
stock  represented  by  shares,"  within  the  language  of  that  statute. 
(T.  D.  1634.) 

§  111.     Interest  on  State  and  Municipal  Bonds 

Although  the  statute  explicitly  provides  that  "interest  upon  the 
obligations  of  a  state  or  any  political  subdivision  thereof"  shall  be 
"exempt  from  the  provisions  of  this  title"  (Revenue  Act  of  1918, 
§  213)  there  was  at  first  a  good  deal  of  hesitation  on  the  part  of 
banks  and  other  collecting  agencies  as  to  receiving  such  items  for 
collection,  when  unaccompanied  by  ownership  certificates,  without 
deducting  the  normal  tax.  The  Treasury  Department  found  it  nec- 
essary to  issue  a  ruling  that  "the  income  derived  from  the  interest 
upon  the  obligations  of  a  state,  county,  city,  or  any  other  political 
subdivision  thereof,  or  upon  the  obligations  of  the  United  States 
or  its  possessions,  is  not  subject  to  the  income  tax,  and  a  certifi- 
cate of  ownership  in  connection  with  the  coupons  or  registered  in- 
terest orders  for  such  interest  will  not  be  required."  (T.  D.  1892, 
Nov.  6,  1913.)  And  again :  "The  income  derived  in  the  shape  of 
interest  from  the  obligations,  general  or  special,  of  any  state,  or 
of  any  county,  municipality,  or  taxing  district  therein,  shall  be  ex- 
empt from  the  collection  of  the  income  tax  at  the  source,  whether 

4  Salt  Lake  City  v.  Hollister,  118  U.  S.  256,  6  Sup.  Ct.  1055,  30  L.  Ed.  176. 
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the  payment  of  such  obligation  is  provided  for  by  general  or  local 
taxation  or  out  of  a  general,  special,  or  separate  fund."  (T.  D. 
1922,  Dec.  24,  1913.) 

§  112.      Political  Subdivisions  of  State 

The  present  income  tax  law,  following  in  this  respect  the  lan- 
guage of  the  act  of  1913,  provides  that  "interest  upon  the  obliga- 
tions of  a  state  or  any  political  subdiviiion  thereof"  shall  be 
exempt.  The  phrase  "political  subdivision"  is  not  entirely  new  in 
the  law.  As  a  general  rule,  a  "political  subdivision"  of  a  state  is  a 
certain  defined  territory  within  the  state,  together  with  its  in- 
habitants, organized  for  the  public  advantage  and  not  in  the  in- 
terest of  any  particular  individuals  or  classes,  the  chief  design  of 
which  is  the  exercise  of  governmental  functions,  and  to  which  is 
committed  either  generally  or  with  reference  to  certain  specific 
purposes  the  power  of  local  self-government,  including  the  power 
of  taxation,  to  be  exercised  within  the  territory  by  the  qualified 
electors  for  the  benefit  of  the  people  residing  within  it.^  Quite 
early  in  the  history  of  the  income  tax  law,  it  became  necessary  for 
the  officers  of  the  Treasury  department  to  interpret  this  clause  of 
the  statute  with  reference  to  interest  on  the  bonds  issued  by  ir- 
rigation districts  and  reclamation  districts  in  some  of  the  western 
states,  and  they  held  that  such  districts  were  not  political  subdivi- 
sions of  the  state  creating  them.  But  the  question  was  referred  to 
the  Attorney  General,  who  gave  an  opinion  to  the  effect  that  spe- 
cial assessment  districts  created  under  the  laws  of  the  several  states 
for  public  purposes,  such  as  the  improvement  of  streets  and  public 
highways,  the  provision  for  sewerage,  gas,  and  light,  and  the  rec- 
lamation, drainage,  or  irrigation  of  bodies  of  land  within  such  spe- 
cial assessment  districts,  when  such  districts  are  for  public  use, 
are  political  subdivisions  of  the  state.  In  deference  to  this  opin- 
ion, the  Treasury  department  revoked  its  former  ruling.  The  reg- 
ulations now  in  force  provide  as  follows:  "Obligations  issued  for 
a  public  purpose  by  or  on  behalf  of  a  state  or  a  duly  organized 
political  subdivision  acting  by  constituted  authorities  duly  em- 
powered to  issue  such  obligations  are  the  obligations  of  a  state  or 
a  political  subdivision  thereof.  The  term  'political  subdivision'  de- 
notes any  division  of  the  state  made  by  the  proper  authorities 
thereof  acting  within  their  constitutional  powers  for  the  purpose 
of  carrying  out  a  portion  of  those  functions  of  the  state  which  by 

5  See  Smith  v.  Howell,  60  N.  J.  Law,  384,  38  Atl.  180 ;  State  v.  Englewood 
Drainage  Com'rs,  41  N.  J.  Law,  154  j  Allison  v.  Corker,  67  N.  J.  Law,  596, 
52  Atl.  362,  60  L.  R.  A.  564. 
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long-  usage  and  the  inherent  necessities  of  government  have  al- 
ways been  regarded  as  public.  Political  subdivisions  of  a  state, 
within  the  meaning  of  the  exemption  referred  to,  include  special 
assessment  districts  so  created,  such  as  road,  water,  sewer,  gas, 
light,  reclamation,  drainage,  irrigation,  levee,  school,  harbor,  port 
improvement,  and  similar  divisions  and  districts  of  a  state."  (Reg- 
ulations No.  33,  arts.  83,  84,  as  amended  by  T.  D.  2715,  May  20, 
1918.) 

§  113.     Public  Utilities  Owned  by  States  or  Municipalities 

If  income  accrues  to  any  state  or  to  any  political  subdivision 
of  a  state  from  the  operation  of  any  "public  utility,"  it  is  expressly 
excepted  from  the  income  tax,  and  this  provision  is  made  broad 
enough  to  include  the  territories,  the  District  of  Columbia,  the 
government  of  the  Philippine  Islands,  and  that  of  Porto  Rico.  It 
was  probably  in  the  mind  of  Congress  to  exempt  municipal  cor- 
porations from  the  tax  when  they  take  upon  themselves  for  the 
benefit  of  their  citizens  such  services  as  are  usually  performed  by 
various  kinds  of  public  service  corporations,  as,  for  instance,  in  the 
case  of  a  gas  plant  or  waterworks  owned  and  operated  by  the 
municipality.  If  it  were  not  for  this  provision  in  the  statute,  it 
might  be  thought  that,  in  such  cases,  a  municipal  corporation  was 
engaged  in  a  purely  business  enterprise,  distinct  from  its  gov- 
ernmental functions,  and  therefore  should  be  subject  to  the  tax. 
But  the  statute  goes  further  than  this.  It  also  provides  that  if  any 
state,  territory,  district,  or  political  subdivision,  prior  to  September 
8,  1916,  shall  have  contracted  in  good  faith  with  any  person  or 
corporation  to  acquire,  construct,  operate  or  maintain  a  public 
utility,  the  tax  shall  not  be  levied  on  income  derived  therefrom  so 
far  as  the  payment  thereof  would  impose  a  loss  or  burden  on  the 
state,  etc.,  although  the  person  or  corporation  contracted  with  is 
not  relieved  from  the  payment  of  the  tax  upon  that  portion  of  the 
income  which  accrues  to  him  or  it  under  the  contract."  It  is  to  be 
noted,  however,  that  this  will  not  apply  to  any  contracts  entered 
into  since  the  date  named.    Aside  from  such  a  provision,  it  appears 

e  An  Individual  who  enters  into  a  contract  with  a  state,  or  any  political 
subdivision  thereof,  for  the  construction  of  a  public  highway,  is  held  not 
to  be  an  officer  or  employee  of  the  said  state  or  a  political  subdivision 
thereof,  and  therefore  the  amounts  received  by  him  from  the  state  or  a 
political  subdivision  thereof,  under  the  terms  of  the  contract,  are  not  ex- 
empt from  tax  under  the  provisions  of  the  Federal  income  tax  law,  and  should 
be  included  in  any  return  of  annual  net  income  he  may  be  required  to  render. 
(T.  D.  2152,  Feb.  12,  1915.) 
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that  a  public  enterprise  conducted  by  a  municipality  and  a  private 
corporation  jointly  or  in  partnership  could  not  escape  taxation  on 
account  of  the  interest  of  the  municipality  in  it.  Thus,  a  gas  com- 
pany was  held  taxable  under  the  income  tax  law  of  1862,  although 
its  board  of  trustees  or  directors  was  elected  by  the  council  of  the 
city  in  which  its  operations  were  carried  on,  under  an  ordinance 
to  that  effect,  and  though  the  greater  part  of  its  capital  was  raised 
by  means  of  loans  guaranteed  by  the  city  or  for  which  the  direct 
obligations  of  the  city  were  issued,  and  though  the  ordinance  cre- 
ating it  provided  that  the  property  and  works  might  be  taken  over 
by  the  city  at  any  time  on  certain  conditions/  The  Treasury  de- 
partment rules  that  where  a  municipality  purchases  a  public. utility 
subject  to  a  mortgage,  the  mortgage  retains  its  original  character, 
even  though  the  municipality  assumes  the  mortgage  indebtedness 
and  pays  the  interest  thereon;  therefore  the  indebtedness  secured 
by  such  mortgage  is  not  an  obligation  of  the  municipality,  within 
the  meaning  of  the  income  tax  law.  (Treasury  Decision  No.  2090, 
December  14,  1914.) 

§  114.      Corporations  Specifically  Exempted 

The  corporation  excise  tax  law  of  1909  applied  to  corporations 
"organized  for  profit  and  having  a  capital  stock  represented  by 
shares."  This  raised  the  question  whether  companies  not  "organ- 
ized for  profit"  were  taxable  or  exempt  under  the  act  of  1913,  and 
the  argument  that  they  were  exempt  received  a  certain  plausible 
support  from  the  fact  that  the  same  phrase,  "not  organized  for 
profit/'  occurred  in  that  clause  of  the  act  of  1913  which  specifically 
excepted  certain  kinds  of  companies  from  its  operation.  But  a 
more  careful  construction  shows  that  the  phrase  in  question  was 
meant  to  be  restricted  to  those  organizations  named  immediately 
before  it,  such  as  chambers  of  commerce,  boards  of  trade,  and  civic 
leagues  or  organizations,  and  was  not  applicable  to  corporations  in 
general  or  to  the  other  classes  of  corporations  mentioned  in  that 
part  of  the  statute.  As  to  any  particular  kind  of  corporation,  there- 
fore, its  taxable  status  depends  solely  upon  whether  or  not  it  is 
within  the  classes  exempted  by  name  or  description  in  the  Act  of 
Congress,  not  upon  the  question  whether  or  not  it  is  organized  or 
operated  for  profit.    (T.  D.  2152,  Feb.  12,  1915.) 

§  115.     Same;    Cooperative  and  Mutual  Associations 

The  Treasury  Department  held,  under  the  act  of  1913,  that  co- 
operative dairies,  mutual  telephone  companies,  local,  mutual,  or 

T  City  of  Philadelphia  v.  The  Collector,  5  Wall.  720,  18  L.  Ed.  614. 
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farmers'  insurance  companies  and  other  like  organizations,  were 
subject  to  the  income  tax,  although  not  organized  or  conducted 
with  a  view  to  making  a  profit.  (T.  D.  1933,  Jan.  12,  1914;  T.  D. 
1996,  June  15,  1914.)  But  the  present  statute  expressly  exempts 
any  "farmers'  or  other  mutual  hail,  cyclone,  or  fire  insurance  com- 
pany, mutual  ditch  or  irrigation  company,  mutual  or  co-operative 
telephone  company,  or  like  organization  of  a  purely  local  charac- 
ter, the  income  of  which  consists  solely  of  assessments,  dues,  and 
fees  collected  from  members  for  the  sole  purpose  of  meeting  its 
expenses."  (Revenue  Act  of  1918,  §  231.)  It  is  ruled  that  co- 
operative dairy  companies  or  associations  not  having  capital  stock 
and  engaged  in  collecting  milk  and  disposing  of  the  same  or  the 
products  thereof,  and  distributing  the  proceeds  of  the  business, 
less  necessary  operating  expenses,  among  their  patrons,  upon  the 
basis  of  the  quantity  of  butter  fat  in  the  milk  furnished  by  such 
patrons,  are  held  to  be  exempt  from  the  tax  imposed  by  this  title. 
If,  however,  a  dairy  company  purchases  milk  at  a  stipulated  price 
and  disposes  of  the  same,  or  its  products,  through  sale  or  other- 
wise, at  a  profit,  and  such  profit  inures  to  the  benefit  of  the  com- 
pany or  its  members,  on  any  basis  other  than  the  butter-fat  con- 
tent of  milk  furnished,  such  company  will  come  within  the  re- 
quirements of  the  law,  and  will  be  subject  to  the  tax.  (T.  D. 
1996.)  There  is  also  a  ruling  that  cooperative  merchandising  as- 
sociations or  corporations  are  not  within  any  of  the  exemptions 
of  the  income  tax  law.  Periodical  refunds  made  to  purchasers, 
though  sometimes  called  "dividends,"  are  to  be  regarded  as  dis- 
counts, reducing  the  organization's  net  income.  The  recipient 
need  not  return  them  as  income,  but  should  treat  sums  so  re- 
ceived as  rebates,  reducing  the  cost  to  him  of  the  purchase  on 
which  the  refund  in  based.  (T.  D.  2737,  June  19,  1918.)  And  the 
general  principles  governing  the  subject  are  thus  set  forth  in  the 
regulations :  Cooperative  associations,  in  order  to  come  within 
the  exemption  provided  in  paragraph  "eleventh"  must  establish  to 
the  satisfaction  of  the  collector  or  Commissioner  of  Internal  Rev- 
enue the  fact  that,  for  their  own  account,  they  have  no  net  income, 
their  business  being  to  market  the  products  of  their  members,  and 
that  the  entire  proceeds  of  such  marketing,  less  necessary  selling 
expenses,  are  turned  back  or  paid  to  the  members  on  the  basis  of 
the  quantity  of  produce  furnished  by  them — quality  and  grade  be- 
ing considered — as  the  purchase  price  of  such  produce.  If  in  the 
course  of  their  business  such  associations  purchase  for  cash  at  a 
stipulated  price  articles  of  produce  with  a  view  to  selling  them 
for  gain,  it  will  be  held  that  such  associations  are  organized  for 
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profit  and  such  associations  will  be  required  to  make  returns  of 
annual  net  income  and  include  therein,  for  the  purpose  of  the  tax, 
all  income  derived  from  such  transactions.  (T.  D.  2090.)  If 
amounts  paid  to  members  are  based  solely  upon  the  quantity  of 
produce  furnished,  such  amounts  may  be  deducted  from  the  gross 
proceeds  of  sales,  and  the  taxable  net  income  will  be  the  amount 
of  earnings  passed  to  surplus,  or  distributed  or  distributable  among 
members  on  the  basis  of  their  stock  holdings.  (Regulations  No. 
33,  art.  75.) 

§  116.     Same;   Conditional  and  Unconditional  Exemption 

The  Treasury  Department  rules  that  some  classes  of  corpora- 
tions are  unconditionally  exempted  from  the  income  tax  laws, 
while  the  exemption  of  others  is  conditional  upon  their  establish- 
ing their  right  to  claim  it.  The  regulations  on  this  point  are  as 
follows:  Corporations  or  associations  organized  and  operated  ex- 
clusively for  religious,  charitable,  scientific,  or  educational  pur- 
poses, business  leagues,  chambers  of  commerce,  boards  of  trade, 
civic  leagues,  cemetery  companies,  and  pleasure  and  recreation 
clubs,  are  not,  as  such,  exempt  from  the  requirements  of  this  title. 
Their  exemption  is  conditional,  and  in  order  to  be  relieved  from 
liability  under  the  law  they  must  file  with  the  collector  of  internal 
revenue  an  affidavit  setting  out  the  character  and  purpose  of  the 
organizations,  and  showing  that  no  part  of  any  income  which  they 
receive  inures  to  the  benefit  of  any  private  stockholder  or  individ- 
ual, and  that  such  income  is  used  exclusively  for  the  promotion 
of  the  purposes  for  which  organized  as  indicated  in  the  particular 
paragraphs  under  which  exemption  is  claimed. 

Among  the  corporations  exempt  from  the  tax,  without  condition, 
are  labor,  agricultural  and  horticultural  organizations,  mutual  sav- 
ings bank  not  having  capital  stock  represented  by  shares,  fraternal 
beneficiary  society,  order,  or  association  operating  under  the  lodge 
system  or  for  the  exclusive  benefit  of  the  members  of  a  fraternity 
itself  operating  under  the  lodge  system,  domestic  building  and  loan 
associations.  Federal  land  banks,  and  national  farm  loan  associa- 
tions, organized  pursuant  to  the  act  of  July  17,  1916,  joint-stock 
land  banks  as  to  income  specified  in  the  law,  and  public  utilities 
whose  income  inures  to  the  benefit  of  any  State,  Territory,  or 
political  subdivision  thereof.  In  all  cases  wherein  the  exemption 
is  without  condition,  and  the  collector  is  satisfied  that  the  organi- 
zation comes  within  the  exempted  class,  he  will  be  authorized  to 
eliminate  it  from  his  list  and  relieve  it  from  the  necessity  of  mak- 
ing returns.  Corporations  exempt  under  the  act  of  September  8, 
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1916,  are  also  exempt  from  the  war  income  tax  imposed  by  Title 
I  of  the  act  of  October  3,  1917.     (Regulations  No.  33,  arts.  67,  68.) 

§  117.     Same;   Claiming  and  Proving  Exempt  Character 

All  kinds  of  corporations  claiming  to  be  exempt  as  coming  with- 
in the  excepting  clauses  of  the  act  may  be  called  upon  by  the  local 
collector  or  by  the  Commissioner  of  Internal  Revenue  to  establish 
their  right  to  the  exemption  claimed,  by  affidavit  or  otherwise. 
And  in  this  case,  the  regulations  provide  that,  in  order  to  claim 
exemption,  the  corporation  must  file  an  affidavit  with  the  collector 
which  will  show  the  character  of  the  organization,  the  purpose  for 
which  organized,  the  source  of  income  and  disposition  of  the  same, 
and  whether  or  not  any  of  its  income  inures  or  may  inure  to  the 
benefit  of  any  private  stockholder  or  individual.  To  such  affidavit 
should  be  attached  a  copy  of  the  charter  or  articles  of  incorpora- 
tion and  the  by-laws.  The  collector  will  advise  the  corporation  , 
whether  or  not  it  is  exempt.  If  he  is  in  doubt  he  will  refer  the 
affidavit  and  accompanying  papers  to  the  Commissioner  for  deci- 
sion. (T.  D.  2693,  April  8,  1918.)  Further,  the  regulations  pro- 
vide :  In  every  instance  wherein  exemption  is  conditioned  upon 
the  ground  that  no  part  of  the  net  income  received  by  corporations 
inures  to  the  benefit  of  any  private  stockholder  or  individual,  it  will 
be  necessary,  before  such  organizations  will  be  classed  as  exempt, 
for  them  to  show  to  the  satisfaction  of  the  collector  or  the  Com- 
missioner of  Internal'  Revenue : 

(1)  The  character  and  purpose  of  the  organization; 

(2)  The  source  from  which  all  its  income  is  derived ; 

(3)  What  disposition  is  made  of  such  incomes ;   and 

(4)  Whether  or  not  any  of  it  is  credited  to  surplus  or  inures  or 
may  inure  to  the  benefit  of  any  private  stockholder  or  individual. 

Any  corporation  which  entertains  any  doubt  as  to  its  status  un- 
der the  law,  for  the  reason  that  it  does  not  clearly  come  within 
one  or  another  of  the  classes  of  those  specifically  enumerated  as 
exempt,  should,  within  the  prescribed  time,  file  a  return  and  attach 
thereto  for  the  consideration  of  the  collector,  a  statement  setting 
out  fully  the  nature  and  purpose  of  the  organization,  the  source  of 
its  income,  what  disposition  is  made  of  it,  and  particularly  of  any 
surplus  which  it  may  receive  over  and  above  its  reasonable  needs. 

If  the  collector  is  in  doubt,  he  will  refer  the  statement  and  re- 
turn to  the  Commissioner  of  Internal  Revenue  for  decision,  and 
withhold  listing  for  assessment  until  a  decision  is  reached.  (T.  D. 
2090.) 

When  a  corporation  or  organization  has  established  its  right  to 
exemption  under  any  of  the  paragraphs  of  section  11  of  this  title, 
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it  will  be  unnecessary  for  it  to  make  a  return  or  to  make  any 
further  showing  thereafter  with  respect  to  its  status  under  the  law, 
unless  it  changes  the  character  of  its  organization  or  the  purpose 
for  which  it  was  originally  created. 

Collectors  will  keep  a  list  of  all  corporations  whose  exemption  is 
conditional,  to  the  end  that  they  may  occasionally  inquire  into 
their  status  and  ascertain  whether  or  not  they  are  violating  the 
conditions  upon  which  their  exemption  is  predicated.  (Regulations 
No.  33,  arts.  78-80.) 

§  118.      Corporation  Owned  by  Exempt  Organization 

The  Treasury  Department  has  ruled  that:  "A  stock  corpora- 
tion all  of  whose  stock  is  owned  by  a  corporation  or  association 
organized  and  operated  exclusively  for  religious,  charitable,  scien- 
tific, or  educational  purposes,  no  part  of  whose  net  income  inures 
to  the  benefit  of  any  member,  stockholder,  or  individual,  is  re- 
quired, under  the  provisions  of  the  federal  income  tax  law,  to  make 
a  return  of  annual  net  income  and  pay  the  income  tax.  The  fact 
that  all  of  the  stock  of  a  corporation,  except  shares  qualifying  the 
directors,  is  owned  by  a  corporation  which  itself  comes  within  the 
class  specifically  enumerated  as  exempt,  does  not  relieve  the  first- 
named  corporation  from  liability  under  the  income  tax  law.  The 
liability  of  a  corporation  to  the  requirements  of  the  federal  income 
tax  law  is  not  contingent  upon  the  ownership  of  its  stock."  (T. 
D.  2137,  Jan.  30,  1915.)  But  this  ruling,  made  under  the  act  of 
1913,  has  been  materially  limited  by  the  provision  in  the  act  of 
1918  which  exempts  from  taxation  the  income  received  by  any 
"corporation  organized  for  the  exclusive  purpose  of  holding  title 
to  property,  collecting  income  therefrom,  and  turning  over  the  en- 
tire amount  thereof,  less  expenses,  to  an  organization  which  itself 
is  exempt  from  the  tax  imposed  by  this  title."  (Revenue  Act  of 
1918,  §  231,  par.  12.)  And  it  should  be  observed  that,  although  a 
particular  corporation  may  be  exempt  from  the  income  tax,  such 
as  a  religious  society  or  a  college,  it  does  not  follow  that  salaries 
which  it  pays  to  its  officers  or  employes  are  equally  exempt.  On 
the  contrary,  they  are  taxable,  although  the  corporation  is  not  re- 
quired to  deduct  and  withhold  for  the  tax.  (T.  D.  2090,  Dec.  14, 
1914.) 

§  119.     Close  Corporations 

There  is  a  Treasury  ruling  that  "a  corporation  formed  as  a  fam- 
ily affair  to  hold  property  together,  and  not  to  sacrifice  in  selling, 
does  not  come  within  the  class  of  corporations  specifically  enu- 
merated as  exempt  from  the  requirements  of  the  federal  income  tax 
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law,  and  it  is  required  to  make  a  return  of  annual  net  income, 
showing  therein  all  income  arising  and  accruing  to  it  from  ail 
sources,  and  to  pay  any  income  tax  shown  by  such  return  to  be 
due."     (T.  D.  2137,  Jan.  30,  1915.) 

§  120.      Agricultural  and  Horticultural  Organizations 

Following  the  language  of  the  act  of  1909,  the  income  tax  act  of 
1918  specifically  exempts  from  its  operation  "agricultural  or  horti- 
cultural organizations."  This  phrase  has  not  been  judicially  con- 
strued by  the  courts,  but  several  rulings  of  the  Treasury  Depart- 
ment have  indicated  its  meaning,  as  viewed  by  the  officers  charg- 
ed with  the  administration  of  the  law.  Agricultural  organizations, 
it  was  ruled,  do  not  come  within  the  statutory  exemption,  unless 
their  chief  object  is  the  promotion  or  advancement  of  agricultural 
interests,  and  no  part  of  the  income  inures  to  the  benefit  of  their 
stockholders.  Agricultural  or  horticultural  organizations,  which 
are  exempt  under  this  title,  do  not  include  those  corporations  en- 
gaged in  growing  agricultural  or  horticultural  products,  raising 
live  stock  or  similar  products  for  profit,  but  will  include  only  those 
organizations  which,  having  no  net  income  inuring  to  the  benefit 
of  their  members,  are  educational  or  instructive  in  character,  and 
which  have  for  their  purpose  the  betterment  of  the  conditions  of 
those  engaged  in  these  pursuits,  the  improvement  of  the  grade  of 
their  products,  and  the  encouragement  and  promotion  of  those  in- 
dustries to  a  higher  degree  of  efficiency.  (T.  D.  2090.)  Included 
in  this  class  as  exempt  are  those  organizations  •  such  as  county 
fairs  and  like  associations  of  a  quasi-public  character,  which, 
through  a  system  of  awards,  prizes,  or  premiums,  are  designed  to 
encourage  the  production  of  better  live  stock,  better  agricultural 
and  horticultural  products,  and  whose  income,  derived  from  gate 
receipts,  entry  fees,  donations,  etc.,  is  used  exclusively  to  meet  the 
necessary  expenses  of  upkeep  and  operation.  Societies  or  associa- 
tions which  have  for  their  purpose  the  holding  of  annual  or  peri- 
odical race  meets,  and  from  which  profits  inure  or  may  inure  to 
the  benefit  of  the  members  or  stockholders  do  not  come  within  the 
terms  of  this  exemption.     (Regulations  No.  33,  art.  73.) 

A  corporation  engaged  in  the  business  of  raising  stock  or  poul- 
try, or  growing  grain,  frwits,  or  other  products,  of  this  character,  as 
a  means  of  livelihood  and  for  the  purpose  of  gain,  is  an  agricul- 
tural or  horticultural  society  only  in  the  sense  that  its  name  indi- 
cates the  kind  of  business  in  which  it  is  engaged  and,  as  such,  is 
not  exempt  from  the  requirements  of  the  law,  and  must  make 
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returns  and  pay  any  income  tax  thereby  shown  to  be  due.     (T.  D. 
2090.) 

Fruit  growers'  associations  whose  purpose  is  to  promote  the 
mutual  benefit  of  their  members  in  growing,  harvesting,  and  mar- 
keting their  products,  and  which  are  not  organized  for  profit  and 
have  no  capital  stock  represented  by  shares,  and  whose  income  is 
derived  wholly  from  membership  fees,  dues,  and  assessments  to 
meet  necessary  expenses,  are  not  liable  to  the  tax.  But  on  the 
other  hand,  corporations  owning  sugar  or  other  plantations  and 
disposing  of  the  products  thereof,  are  not  entitled  to  the  exemption 
simply  in  view  of  the  nature  of  their  business.  And  corporations 
engaged  in  growing  fruits,  vegetables,  and  like  products  for  profit, 
and  which  distribute  such  profits  among  their  members  on  the 
basis  of  the  capital  invested,  are  liable  to  the  statute  and  must 
make  returns  and  pay  the  taxes  if  any  are  found  to  be  due.  (Treas- 
ury Decisions,  No.  1742,  pars.  23,  29,  30.)  But  note  that  the  pres- 
ent statute  specifically  exempts  any  "farmers',  fruit  growers',  or 
like  association,  organized  and  operated  as  a  sales  agent  for  the 
purpose  of  marketing  the  products  of  its  members  and  turning 
back  to  them  the  proceeds  of  sales,  less  the  necessary  selling  ex- 
penses, on  the  basis  of  the  quantity  of  produce  furnished  by  them." 
(Revenue  Act  of  1918,  §  231,  par.  11.) 

§  121.     Labor  Organizations 

A  specific  exemption  is  made  in  the  federal  income  tax  law  in 
favor  of  "labor  organizations."  This  phrase  is  not  elsewhere  de- 
fined in  the  act,  but  the  intention  of  Congress  in  this  behalf  is  plain- 
ly indicated  by  the  events  of  political  history  and  the  trend  of  legis- 
lation in  recent  years.  The  term  "labor,"  as  here  used,  evidently 
cannot  be  taken  in  the  rather  wide  sense  given  to  it  in  some  other 
phrases  familiar  in  the  law,  such  as  "work  and  labor,"  "common 
labor,"  "worldly  labor,"  and  the  like.  But  the  organizations  refer- 
red to  are  those  associations  of  mechanics  and  artisans,  and  even 
of  unskilled  laborers,  which  are  formed  for  the  purpose  of  the  mu- 
tual advantage  and  protection  of  their  members,  for  enforcing  the 
regulations  which  they  prescribe  with  reference  to  the  conditions 
and  hours  of  labor  and  the  rate  of  wages,  and  other  such  objects, 
and  which  are  commonly  called  "trades  unions"  or  "brotherhoods," 
"federations,"  "guilds,"  or  "unions"  of  the  mechanics  employed  in 
any  given  trade  or  craft. 

§  122,     Fraternal  Orders  and  Benefit  Societies 

There  is  a  specific  exemption  in  the  income  tax  law  in  favor  of 
any  "fraternal  beneficiary  society,  order,  or  association,  operating 
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under  the  lodge  system  or  for  the  exchisive  benefit  of  the  members 
of  a  fraternity  itself  operating  under  the  lodge  system,  and  provid- 
ing for  the  payment  of  life,  sick,  accident,  or  other  benefits  to  the 
members  of  such  society,  order,  or  association  or  their  dependents." 
(Revenue  Act  of  1918,  §  231,  par.  3.)  As  here  used,  the  word 
"lodge"  means  the  meeting  place  (and  hence  the  meeting  itself  or 
the  aggregate  of  the  members)  of  a  secret  society  or  fraternity.* 
Such  bodies  are  very  numerous  in  the  United  States,  and  for  the 
most  part  they  combine  with  their  social,  moral,  or  philanthropic 
objects  the  grant  of  pecuniary  relief  to  sick  or  disabled  members 
and  to  the  families  of  deceased  members.  On  this  subject 'it  has 
been  remarked :  "It  is  noteworthy  that  while  the  phrase  'fraternal 
beneficial'  is  used  in  the  connection  above  shown  to  designate  a 
particular  kind  of  societies  or  associations  that  may  be  incorporat- 
ed, yet  it  was  not  thought  necessary  to  otherwise  define  the  de- 
scriptive phrase  thus  employed.  We  must  accordingly  assume  that 
the  words  'fraternal  beneficial'  were  used  in  their  ordinary  sense, 
to  designate  an  association  or  society  that  is  engaged  in  some  work 
that  is  of  a  fraternal  and  beneficial  character.  According  to  this 
view,  a  fraternal  beneficial  society  would  be  one  whose  members 
have  adopted  the  same  or  a  very  similar  calling,  avocation,  or  pro- 
fession, or  who  are  working  in  unison  to  accomplish  some  worthy 
object,  and  for  that  reason  have  banded  themselves  together  as  an 
association  or  society  to  aid  and  assist  one  another,  and  to  promote 
the  common  cause.  The  term  'fraternal'  can  properly  be  applied 
to  such  an  association,  for  the  reason  that  the  pursuit  of  a  common 
object,  calling,  or  profession  usually  has  a  tendency  to  create  a 
brotherly  feeling  among  those  who  are  thus  engaged.  It  is  a  well 
known  fact  that  there  are  at  the  present  time  many  voluntary  or 
incorporated  societies  which  are  made  up  exclusively  of  persons 
who  are  engaged  in  the  same  avocation.  As  a  general  rule,  such 
associations  have  been  formed  for  the  purpose  of  promoting  the  so- 
cial, moral,  and  intellectual  welfare  of  the  members  of  such  asso- 
ciations and  their  families,  as  well  as  for  advancing  their  interests 
in  other  ways  and  in  other  respects."  " 

8  state  V.  Farmers'  &  Mechanics'  Mut.  Aid  Ass'n,  35  Kan.  51,  9  Pac.  956. 
"A  society  or  association  operating  under  the  lodge  system  is  considered  to 
be  one  organized  under  a  charter,  with  properly  appointed  or  elected  officers, 
with  an  adopted  ritual  or  ceremonial  holding  meetings  at  stated  intervals, 
and  supported  by  fees,  dues,  or  assessments."  Internal  Revenue  Regulations 
No.  33,  art.  89. 

»  National  Union  v.  Marlow,  74  Fed.  775,  21  C.  0.  A.  89. 
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But  many  fraternal  orders  or  associations  are  in  fact  but  mutual 
insurance  associations,  their  revenues  being  derived  from  entrance 
fees,  membership  dues,  and  occasional  assessments  levied  on  the 
members,  and  expended  (over  and  above  the  cost  of  management 
and  other  small  necessary  expenses)  in  the  payment  of  sick,  acci- 
dent, and  death  benefits.  The  officers  of  the  treasury  department 
have  ruled  that  such  an  association,  if  it  does  not  "operate  under 
the  lodge  system,"  is  simply  an  insurance  company  and  subject  to 
the  tax,  notwithstanding  that  all  its  funds  are  derived  from  mem- 
bership fees  and  assessments  and  expended  in  the  payment  of  such 
benefits.^''  A  similar  decision  was  made  by  a  federal  court  in  con- 
struing a  state  statute  relating  to  insurance  companies,  which,  in 
one  section,  provided  that  the  term  "insurance  company"  should 
not  apply  to  "secret  or  fraternal  societies,  lodges,  or  councils  which 
are  under  the  supervision  of  a  grand  or  supreme  body,  and  secure 
members  through  the  lodge  system  exclusively."  It  was  said : 
"We  think  the  association  comes  within  the  provisions  of  the  Ken- 
tucky statute  just  cited;  for,  while- it  has  among  its  purposes  the 
promotion  of  acquaintance  and  friendship  among  traveling  men, 
and  to  obtain  for  them  better  railroad  rates  and  hotel  accommoda- 
tions, it  may  be  said  to  be  its  principal  purpose  to  provide  a  benefit 
fund  for  members  in  case  of  death  or  accident.  This  fund  is  deriv- 
ed from  dues,  and  when  depleted  is  replaced  by  assessment  upon 
members.  The  certificate  of  membership  provides  for  payment  of 
a  specific  sum  for  death  by  accident.  Provisions  are  made  for  en- 
forcing and  collecting  the  payment  of  dues.  We  think  this  asso- 
ciation comes  under  the  Kentucky  statute,  unless  it  is  within  the 
exception  embodied  in  section  641  of  the  statutes.  We  find  nothing 
in  the  organization  of  a  secret  or  fraternal  character.  We  do  not 
find  the  supervision  of  a  grand  or  supreme  body  and  members  se- 
cured by  the  lodge  system  exclusively.  Not  all  commercial  travel- 
ers may  become  members  entitled  to  the  benefits  of  the  insurance. 
An  application  is  required,  setting  forth  the  willingness  of  each  ap- 
plicant to  submit  to  a  physical  examination,  and  waiving  all  provi- 
sions of  law  now  existing  or  that  may  hereafter  exist  preventing 
any  examining  or  attending  physician  from  disclosing  any  infor- 
mation acquired  while  acting  in  a  professional  capacity  or  other- 
wise, or  rendering  him  incompetent  to  testify  as  a  witness  in  any 

10  Treasury  Decisions  No.  173S.  There  is  no  exemption  in  the  income  tax 
law  in  favor  of  insurance  companies  other  tlian  fraternal  beneficiary  so- 
cieties operating  under  the  lodge  system.  Commercial  Travelers'  Life  &  Ac- 
cident Ass'n  V.  Eodway  (D.  C.)  235  Fed.  370. 
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way  whatever.  The  'benefits'  are  stated  at  a  fixed  amount  in  case 
of  death,  and  certain  specific  sums  for  various  injuries.  It  is  evident 
that  persons  not  answering  these  questions  satisfactorily,  though 
otherwise  eligible,  would  be  rejected  as  members.  We  do  not  dis- 
cover in  this  association  the  features  which  characterize  associa- 
tions which  the  statute  exempts  from  its  provisions."  ^^ 

§  123.     Religious,  Charitable,  and  Benevolent  Associations 

The  act  of  Congress  also  exempts  any  "corporation  or  associa- 
tion organized  and  operated  exclusively  for  religious,  charitable, 
scientific,  or  educational  purposes,  no  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any  private  stockholder  or  indi- 
vidual." The  rules  with  reference  to  the  exemption  of  such  as- 
sociations from  the  burdens  of  ordinary  taxation  have  been  well 
worked  out  by  the  courts,  and  will  generally  be  found  applicable 
in  the  case  of  the  special  tax  here  under  consideration.  Specifical- 
ly with  regard  to  the  corporation  excise  tax  of  1909,  it  was  ruled 
that  a  charitable  institution  was  exempt  whether  it  w^s  supported 
by  voluntary  contributions  or  by  state  appropriations."  (T.  D.  No. 
1742,  par.  4.)  In  England  the  rule  has  been  stated  that,  in  the 
income  tax  law,  the  words  "charitable  purposes"  are  to  be  inter- 
preted, not  according  to  their  popular  meaning,  but  according  to 
their  technical  legal  signification,  though  it  was  held  in  the  same 
case  that  the  phrase  would  include  a  home  or  asylum  for  the 
maintenance  of  single  persons  and  widows  belonging  to  the  Mo- 
ravian brotherhood.^^  And  it  is  a  general  rule,  in  the  construction 
of  exemptions  from  taxation  that  the  word  "charity"  is  not  to  be 
restricted  to  the  relief  of  the  sick  or  poor,  but  extends  to  any  form 
of  philanthropic  endeavor  or  public  beneficence.^^  And  even  un- 
der the  more  restricted  form  of  exemption  under  the  tax  laws  of 
some  of  the  states,  extending  to  "public"  charities,  or  "institutions, 

11  Corley  v.  Travelers'  Protective  Ass'n,  105  Fed.  854,  46  C.  0.  A.  278. 

12  Income  Tax  Com'rs  v.  Pemsel  [1891]  App.  Gas.  531,  3  Tax  Gas.  53. 

13  See  Gerke  v.  Purcell,  25  Ohio  St.  229;  Gleveland  Library  Ass'n  v.  Pelton, 
36  Ohio  St.  253 ;  State  v.  Academy  of  Science,  13  Mo.  App.  213 ;  Massachu- 
setts Society  v.  Boston,  142  Mass.  24,  6  N.  E.  840.  In  England,  on  the  ques- 
tion whether  the  income  from  an  endowment  is  exempt  as  devoted  to  a 
"charitable  purpose,"  the  test  is  whether  such  income  is  "given  in  trust  to 
be  expended  in  assisting  people  to  something  considered  by  the  donor  to  be 
for  their  benefit,  and  which  assistance  the  donor  intends  shall  be  given  to 
people  who,  in  his  opinion,  cannot  without  such  assistance,  by  reason  of 
poverty,  obtain  that  benefit,  and  where  the  intention  of  the  donor  Is  to  as- 
sist such  poverty  as  the  substantial  cause  of  his  gift."  Queen  v.  Gom'rs  of 
Income  Tax,  L.  R.  22  Q.  B.  Div.  296,  308;  In  re  Duty  on  Bootham  Ward 
Strays,  60  Law  J.  Q.  B.  612. 
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of  purely  public  chanty,"  it  is  held  that  the  term  "public"  is  not 
equivalent  to  "universal."  The  exemption  would  not  apply  to  a 
charity  limited  to  a  certain  class  of  privileged  individuals.  But 
on  the  other  hand,  it  need  not  be  open  to  all  persons  alike,  for  the 
"public"  to  which  it  administers  relief  may  be  limited  to  the  inhabi- 
tants of  a  given  city  or  other  place,  or  may  be  restricted  to  the 
sufferers  from  particular  diseases  or  forms  of  need,  or  with  refer- 
ence to  nationality,  color,  or  religious  connections.^*  Also,  it  is 
a  well-recognized  rule  that  an  institution  such  as  a  hospital  or 
asylum  does  not  lose  its  character  as  a  "charitable  institution"  be- 
cause it  receives  pay  patients,  or  in  other  words  requires  those  of 
sufficient  pecuniary  ability  to  pay  for  the  accommodation  and 
treatment  which  they  receive,  if  the  income  thus  derived  is  not 
distributed  among  the  corporators  or  stockholders,  but  applied 
exclusively  to  the  purposes  of  the  institution,  and  if,  at  the  same 
time,  poor  or  indigent  patients  are  received  and  treated  without 
charge.^ ^  But  an  English  decision  holds  that  if  a  hospital  takes 
paying  patients  at  remunerative  prices,  and  applies  its  surplus  in- 
come to  the  extension  and  improvement  of  the  hospital  buildings, 
the  surplus  is  profit  and  assessable  for  the  income  tax.^°  The 
business  of  maintaining  a  cemetery,  from  which  revenues  are  de- 
rived in  the  form  of  cash  for  the  sale  of  grave-sites  or  burial  lots 
and  annual  dues  or  assessments  upon  lot-owners  for  the  care  of 
the  grounds,  is  not  a  charity,  and  a  corporation  owning  and  con- 
ducting the  cemetery  is  taxable  on  the  income  derived  from  it.^'^ 

1*  Bangor  v.  ilasonic  Ixxlge,  73  Me.  428,  40  Am.  Rep.  369;  Burd  Orphan 
Asylum  v.  School  Dist.,  90  Pa.  21 ;  Hebrew  Orphan  Asylum  v.  New  York,  11 
Hun  (N.  Y.)  116;  Income  Tax  Com'rs  v.  Pemsel  [1891]  App.  Cas.  531,  3  Tax 
Cas.  53;    Hastings  v.  Long,  11  Pa.  Dist.  R.  70. 

15  State  V.  Board  of  Assessors,  52  La.  Ann.  223,  26  South.  872;  Hennepin 
County  V.  Brotherhood  of  Gethsemane,  27  Minn.  460,  8  N.  W.  595,  38  Am. 
Rep.  298;  Philadelphia  v.  Pennsylvania  Hospital,  154  Pa.  9,  25  Atl.  1076; 
Cawse  V.  Nottingham  Lunatic  Asylum  [1891]  1  Q.  B.  585,  60  Law  J,  Q.  B.  485; 
Blake  v.  London,  18  Q.  B.  ^Div.  437.  But  see  Needhani  v.  Bowers,  L.  R.  21 
Q.  B.  Div.  437,  2  Tax  Cas.  360. 

16  St,  Andrew's  Hospital  v.  Shearsmith,  L.  R.  19  Q.  B.  Div.  024,  2  Tax  Cas. 
219.  And  in  general,  if  a  charitable,  religious,  or  philanthropic  organiza- 
tion incidentally  to  its  main  enterprises  engages  in  such  a  business  as  print- 
ing and  selling  books,  its  profits  therefrom  are  chargeable  with  the  income 
tax.  Religious  Tract  &  Book  Soc.  v.  Forbes,  33  Scotch  Law  Rep.  289,  3 
Tax  Cas.  415 ;   Trustees  of  Psalms  &  Hymns  v.  Whitwell,  3  Tax  Cas.  7. 

i7Paddington  Burial  Board  v.  Com'rs  of  Inland  Revenue,  L.  R.  13  Q.  B. 
Div.  9,  2  Tax  Cas.  46;  Paisley  Cemetery  Co.  v.  Reith,  35  Scotch  Law  Rep. 
947,  4  Tax  Cas.  1;  Edinburgh  Southern  Cemetery  Co.  v.  Kinmont,  2  Tax 
Cas.  516. 
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But  the  federal  income  tax  law  of  1918  contains  a  specific  exemp- 
tion in  favor  of  any  "cemetery  company  owned  and  operated  ex- 
clusively for  the  benefit  of  its  members."  And  on  this  the  Treas- 
ury Department  remarks  that  a  cemetery  company  having  a  capital 
stock  represented  by  shares,  or  which  is  operated  for  profit  or  for 
the  benefit  of  others  than  its  members,  does  not  come  within  the 
exempted  class,  and  will  be  required  to  make  returns  of  annual  net 
income  and  pay  any  income  tax  thereby  shown  to  be  due.  In  the 
case  of  such  company  a  reserve  set  aside  out  of  profits  as  a  "main- 
tenance fund"  is  not  deductible  from  gross  income,  and  any  ac- 
cretions to  such  fund  will  be  held  to  be  income  and,  as  such,  must 
be  returned  by  the  corporation.  The  expenses  of  maintenance  will 
be  deductible  as  they  are  paid.     (Regulations  No.  33,  art.  71.) 

§  124.     Educational  and  Scientific  Institutions 

The  act  of  Congress  exempts  corporations  organized  for  "scien- 
tific or  educational  purposes."  It  has  been  held  that  a  provision  of 
an  income  tax  law  exempting  from  its  operation  private  schools, 
colleges,  and  other  educational  institutions  does  not  make  an  il- 
legal discrimination  such  as  to  render  the  law  invalid  as  to  other 
corporations  or  persons  upon  whom  the  tax  is  imposed.^*  But  it 
seems  clear  that  a  private  school,  in  which  tuition  fees  are  charged, 
and  from  which  a  revenue  is  derived  over  and  above  the  expenses, 
would  not  be  exempt  under  the  provisions  quoted,  since  the  statute 
applies  only  to  educational  institutions  "no  part  of  the  net  income 
of  which  inures  to  the  benefit  of  any  private  stockholder  or  indi- 
vidual," On  the  other  hand,  the  exemption  is  apparently  broad 
enough  to  include  various  kinds  of  institutions  which  derive  their 
current  revenues  partly  from  endowment  funds  and  partly  from 
small  charges  to  the  public  for  admission  to  their  buildings  or 
for  the  use  of  their  privileges,  such  as  art  galleries,  museums  of 
curiosities  or  antiquities,  academies  of  the  fine  arts,  institutions 
for  the  exhibition  of  objects  illustrating  the  natural  sciences,  pub- 
lic libraries,  and  the  like.  In  the  general  law  of  taxation,  and  with 
reference  to  exemptions,  there  has  been  much  doubt  as  to  whether 
such  institutions  could  be  classed  as  "schools,"  "institutions  of 
learning,"  "purely  public  charities,"  or  the  like.^®     But  under  the 

18  Peacock  v.  Pratt,  121  Fed.  772,  58  C.  C.  A.  48. 

19  Academy  of  Fine  Arts  v.  Philadelphia  County,  22  Pa.  496;  Gerke  v. 
Purcell,  25  Ohio  St.  229 ;  Salem  Lyceum  v.  Salem,  154  Mass.  15,  27  N.  E.  672 ; 
Mercantile  Library  Co.  v.  Philadelphia,  14  Pa.  Co.  Ct.  R.  204 ;  Cleveland 
Library  Ass'n  v.  Pelton,  36  Ohio  St.  253;  Philadelphia  Library  Co.  v.  Dono- 
hugh,  12  Phila.  (Pa.)  284 ;  Manchester  v.  McAdam  [1896]  App.  Cas.  500.    In 
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income  tax  laws,  the  test  is  in  the  question  whether  or  not  they 
are  conducted  for  profit,  or  whether  or  not  any  part  of  the  income 
is  distributed  to  the  proprietors,  corporators,  or  shareholders  as  a 
gain  or  profit.  And  on  the  analogy  of  many  similar  cases,  it  would 
seem  that  the  mere  fact  of  admission  fees  being  charged  would  not 
make  them  institutions  conducted  for  profit,  if  the  revenue  so  ob- 
tained is  applied  to  the  up-keep  or  expansion  of  the  institution, 
rather  than  to  the  benefit  of  any  private  person  interested  in  it. 

§  125.     Building  and  Loan  Associations 

The  federal  income  tax  is  not  to  be  levied  upon  any  "domestic 
building  and  loan  association  and  co-operative  banks  without  cap- 
ital stock  organized  and  operated  for  mutual  purposes  and  without 
profit."  Under  substantially  similar  language  in  the  act  of  1913 
and  the  corporation  excise  tax  law  of  1909,  it  was  ruled  by  the 
Treasury  Department  that  "building  and  loan  associations  are  not 
exempt  if  they  loan  money  to  others  than  their  members,  thus 
doing  a  business  similar  to  that  engaged  in  by  banks  and  trust 
companies.  It  is  also  held  that  building  and  loan  associations 
which  receive  sums  of  money  on  deposit,  which  is  not  in  payment 
of  stock,  and  on  which  the  depositor  receives  a  fixed  rate  of  in- 
terest, regardless  of  the  earnings  of  the  association,  are  conducting 
a  business  similar  to  a  banking  business,  and  are  therefore  subject 
to  the  special  excise  tax  on  corporations  and  should  be  required  to 
make  a  return  showing  their  net  income."  -''  It  was  likewise  held 
that  such  associations,  providing  for  the  loaning  of  funds  to  non- 
members,  for  issuing  preferred  or  guarantied  interest-paying  stock, 
and  allowing  directors  to  cancel  outstanding  certificates  of  general 
stock  not  borrowed  upon,  paying  the  holder  the  book  value  of 
stock  canceled,  thereby  being  authorized  to  retire  any  and  all  stock 

England,  it  has  been  held  that  a  corporation  founding  and  maintaining  a 
free  public  library  was  not  a  "literary  or  scientific  institution"  within  the 
meaning  of  the  exemption  clauses  in  the  income  tax  law.  Andrews  v.  Mayor 
of  Bristol,  61  Law  J.  Q.  B.  715.  Also  it  was  held  by  the  court  of  Queen's 
Bench,  under  the  exemption  of  income  from  property  devoted  to  the  "pro- 
motion of  education,  literature,  science,  or  the  fine  arts,"  that  the  proi>erty 
of  an  institution  of  civil  engineers  was  not  entitled  to  exemption,  because 
it  was  appropriated  and  applied  not  for  the  promotion  of  general  education 
or  science,  but  for  the  promotion  of  a  particular  branch  of  knowledge  in  or- 
der to  enable  the  members  of  the  institution  to  practice  with  more  success 
their  own  profession.  In  re  Duty  on  Estate  of  Institution  of  Civil  Engineers, 
L.  K.  19  Q.  B.  Div.  610.  But  this  decision  was  reversed  on  appeal,  in  Com- 
missioners of  Inland  Revenue  v.  Forrest,  L.  R.  15  App.  Cas.  334. 
20  T.  I).  No.  1655. 
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in  their  discretion,  are  not  exempt  from  the  tax.^^  But  both  the 
ruling  of  the  Treasury  Department  and  the  decision  cited  have 
been  overruled  by  later  decisions  of  the  federal  courts.  The  pres- 
ent doctrine  is  that  neither  the  loaning  of  money  to  non-members 
nor  the  issuance  of  prepaid  stock  bearing  a  fixed  dividend  is  suffi- 
cient to  take  the  association  out  of  the  benefit  of  the  exemption. 
In  one  of  the  cases  so  holding  it  was  held  that  a  building  associa- 
tion is  not  excluded  from  the  benefit  of  the  exemption,  as  not 
being  "organized  and  operated  exclusively  for  the  mutual  benefit 
of  its  members,"  because  it  issues  both  prepaid  and  installment 
stock,  the  prepaid  stock  being  entitled  to  a  fixed  dividend,  payable, 
however,  only  out  of  earnings  of  the  association.^^  And  in  another 
case  it  was  held  that  the  fact  that  building  and  loan  associations 
organized  under  the  laws  of  Ohio  are  authorized  to  borrow  money 
from,  and  loan  money  to,  those  who  are  not  members  does  not  de- 
prive them  of  the  quality  of  mutuality,  nor  place  them  on  a  par 
with  banking  corporations,  nor  deprive  them  of  the  benefit  of  the 
exemption  from  the  income  tax.^^ 

§  126.      Mutual  Savings  Banks 

Exemption  from  the  federal  income  tax  is  also  extended  to  any 
"mutual  savings  bank  not  having  a  capital  stock  represented  by 
shares."  Whether  or  not  an  institution  exercising  some  of  the 
functions  of  a  bank  is  to  be  classed  as  a  "savings  bank,"  "savings 
institution,"  or  "savings  association,"  must  be  determined  not  by 
the  name  which  it  assumes  or  by  which  it  is  chartered,  but  by  its 
organization,  powers,  and  mode  of  doing  business,  as  provided 
in  its  articles  of  incorporation.^*  And  the  phrases  above  quoted  do 
not  apply  to  every  bank  merely  because  it  receives  deposits  of 
savings.  The  kind  of  associations  intended  by  the  law  are  those 
which  are  operated  exclusively  for  the  mutual  benefit  of  the  deposi- 
tors, who  alone — and  not  any  stockholders  or  proprietors — are 
entitled  to  participate  in  the  profits.  Such  associations  are  author- 
ized under  the  laws  of  numerous  states,  as  for  example,  Massa- 
chusetts, where  they  are  thus  described:  A  savings  bank,  as  ex- 
isting in  this  state,  subject  to  the  general  laws,  is  an  institution 
for  the  purpose  of  receiving  deposits  for  the  benefit  of  depositors, 

21  Pacific  B.  &  L.  Ass'n  v.  Hartson  (D.  C.)  201  Fed.  1011. 

2  2  Herold  v.  Parkview  B.  &  L.  Ass'n,  210  Fed.  577,  127  C.  C.  A.  213,  affirm- 
ing Parkview  B.  &  L.  Ass'n  v.  Herold  (D.  C.)  203  Fed.  876. 

2  3  Central  Bldg.,  Loan  &  Sav.  Co.  v.  Bowland  (D.  C.)  216  Fed.  526.  And  see 
Wilson  V.  Parvin,  119  Fed.  652,  56  C.  C.  A.  268 ;  People  v.  Preston,  140  N. 
Y.  549,  35  N.  E.  970,  24  L.  R.  A.  57. 

2*  State  V.  Lincoln  Sav.  Bank,  14  Lea  (Tenn.)  42. 
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investing  the  same,  accumulating  the  profits  or  interest  thereof, 
paying  such  profits  or  interest  to  the  depositor,  or  retaining  the 
same  for  his  greater  security.  There  is  no  capital  stock,  and  no 
stockholders  who  are  entitled  to  receive  profits  from  the  business ; 
but  its  affairs  are  administered  by  a  board  of  trustees,  the  securi- 
ties in  which  the  deposits  shall  be  invested  are  prescribed  by  law, 
and  the  conduct  of  its  affairs  is  under  the  supervision  of  a  public 
ofhcer.^^  So,  in  New  Jersey,  it  is  said  that  a  savings  batik  is  a 
quasi  charitable  and  purely  benevolent  institution,  its  only  object 
being  the  safe  keeping  and  provident  investment  of  the  funds  of 
the  depositors.  The  members  of  the  corporation  have  no  property 
interest  in  its  funds,  of  which  they  are  by  law  constituted  the  man- 
agers and  guardians.  The  depositors,  who  alone  are  beneficially 
interested,  have  no  voice  in  the  management,  nor  even  in  the  selec- 
tion of  the  persons  to  whom  the  management  is  intrusted.  Savings 
banks  have  no  capital  stock.  They  are  incorporated  and  organized, 
not  for  the  benefit  of  the  corporators,  but  solely  for  the  advantage 
of  their  depositors.-® 

§  127.     Civic  Organizations  and  Chambers  of  Commerce 

Specific  exemption  from  the  income  tax  is  granted  to  any  "busi- 
ness league,  chamber  of  commerce,  or  board  of  trade,  not  organized 
for  profit  and  no  part  of  the  net  earnings  of  which  inures  to  the 
benefit  of  any  private  stockholder  or  individual,"  and  also  to  any 
"civic  league  or  organization  not  organized  for  profit  but  operated 
exclusively  for  the  promotion  of  social  welfare."  A  board  of  trade, 
as  the  term  is  used  in  America,  is  an  organization  of  the  principal 
merchants,  manufacturers,  tradesmen,  etc.,  of  a  city,  for  the  pur- 
pose of  furthering  its  commercial  interests,  encouraging  the  es- 
tablishment of  manufacturers,  promoting  trade,  securing  or  im- 
proving shipping  facilities,  and  generally  advancing  the  prosperity 
of  the  place  as  an  industrial  and  commercial  community.  Exactly 
similar  organizations  are  sometimes  called  "chambers  of  com- 
merce," and  the  two  terms  are  frequently  stated  to  be  synonymous. 
But  more  strictly  speaking,  one  of  the  objects  of  a  chamber  of  com- 
merce is  to  promote  convenience  or  facility  in  buying,  selling,  and 
exchanging  commodities.  If  these  commodities  include  stocks, 
bonds,  and  other  securities,  the  body  practically  fulfills  the  func- 
tions of  a  stock  exchange.  And  in  fact,  in  some  cities,  the  stock 
exchange  is  officially  denominated  the  "chamber  of  commerce"  or 
the  "board  of  trade."     If,  in  this  sense,  it  is  organized  for  profit, 

2  5  Commonwealth  v.  Reading  Sav.  Bunk,  133  Mass.  IG,  43  Am.  Rep.  495. 
26  Barrett  v.  Bloomlield  Sav.  Inst.,  64  N.  J.  Eq.  425,  54  Atl.  543. 
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or  has  a  net  income  which  inures  to  the  benefit  of  the  members, 
it  is  clearly  not  within  the  exemption,  but  is  subject  to  taxation 
under  the  act. 

§  128.     Incorporated  Clubs 

Under  the  income  tax  law  of  1913,  incorporated  clubs,  organized 
for  social  purposes  or  for  sport,  and  not  eleemosynary  or  educa- 
tional in  character  nor  in  the  nature  of  benefit  or  insurance  socie- 
ties, were  not  specifically  exempted ;  and  the  presumption  was  that 
such  a  club  was  liable  to  the  income  tax  if  it  derived  a  revenue  from 
membership  dues,  rent  of  rooms,  profits  of  restaurant  or  bar,  etc., 
and  had  any  net  income  after  paying  expenses  and  deducting  the 
other  items  allowed  by  the  statute.  This  was  the  position  taken  b}^ 
the  English  courts  in  applying  the  income  tax  law  of  that  coun- 
try.^^  And  the  Treasury  Department  made  the  following  ruling: 
"All  clubs  are  not  exempt  from  the  provisions  of  the  income  tax 
law,  even  though  not  operated  for  profit.  A  club  desiring  to  be 
registered  as  an  exempt  organization  should  file  with  the  Commis- 
sioner of  Internal  Revenue  a  copy  of  its  charter,  or  an  affidavit  of 
its  principal  officer,  setting  forth  the  nature  of  its  organization,  the 
purpose  for  which  organized,  the  source  if  any  from  which  it  de- 
rives income,  and  the  disposition  made  of  such  income  as  is  re- 
ceived by  it,  for  consideration  and  determination  as  to  whether  or 
not  it  comes  within  the  class  of  organizations  held  to  be  exempt  un- 
der the  provisions  of  the  income  tax  law."  (T.  D.  2090,  Dec.  14, 
1914.)  But  the  present  statute  declares  that  the  income  tax  shall 
not  be  levied  on  any  "club  organized  and  operated  exclusively  for 
pleasure,  recreation,  and  other  non-profitable  purposes,  no  part  of 
the  net  income  of  which  inures  to  the  benefit  of  any  private  stock- 
holder or  member."  (Revenue  Act  of  1918,  §  231,  par.  9.)  And  the 
present  regulations  on  this  subject  are  as  follows:  Social  clubs  or- 
ganized and  operated  exclusively  for  pleasure,  recreation,  and  other 
nonprofitable  purposes  are  exempt  from  the  tax,  provided  no  part  of 
any  net  income  which  they  receive  inures  to  the  benefit  of  any  pri- 
vate stockholder  or  individual.  This  exemption  will  reach  practical- 
ly all  social  and  recreation  clubs  which  are  supported  by  member- 
ship fees,  dues,  and  assessments.  If  a  club,  by  reason  of  the  com- 
prehensive powers  granted  in  its  charter,  engages  in  traffic,  in  agri- 
culture, or  horticulture,  in  the  sale  of  real  estate,  timber,  etc.,  for 
profit,  it  will  be  held  that  such  club  is  not  organized  and  operated 
exclusively  for  pleasure,  recreation,  or  social  purposes.    It  thus  be- 

2  7  Carlisle  &  S.  Golf  Club  v.  Smith  [1912]  2  K.  B.  177;  Grove  v.  Young 
Men's  Christian  Ass'n,  88  Law  T.  696,  4  Tax  Cas.  613. 
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comes  a  business  or  commercial  enterprise,  and  any  profit  realized 
from  such  activities  is  subject  to  the  tax  imposed  by  this  title,  and 
the  club  so  operated  must  make  returns  of  annual  net  income. 
(Regulations  No.  33,  art.  72.) 

§  129.     Personal  Service  Corporations  x 

These  corporations  are  specifically  exempted  from  the  income  tax. 
(Revenue  Act  of  1918,  §  231,  par.  14.)  They  are  defined  as  follows: 
"The  term  'personal  service  corporation'  means  a  corporation 
whose  income  is  to  be  ascribed  primarily  to  the  activities  of  the 
principal  owners  or  stockholders,  who  are  themselves  regularly  en- 
gaged in  the  active  conduct  of  the  affairs  of  the  corporation,  and  in 
which  capital  (whether  invested  or  borrowed)  is  not  a  material  in- 
come-producing factor;  but  does  not  include  any  foreign  corpora- 
tion, nor  any  corporation  50  per  centum  or  more  of  whose  gross  in- 
come consists  either  (1)  of  gains,  profits,  or  income  derived  from 
trading  as  a  principal,  or  (2)  of  gains,  profits,  commissions,  or  other 
income,  derived  from  a  government  contract  or  contracts  made  be- 
tween April  6,  1917,  and  November  11,  1918,  both  dates  inclusive." 
(Revenue  Act  of  1918,  §  200.)  It  is  further  provided  that  "personal 
service  corporations  shall  not  be  subject  to  taxation  under  this  title, 
but  the  individual  stockholders  thereof  shall  be  taxed  in  the  same 
manner  as  the  members  of  a  partnership.  All  the  provisions  of  this 
title  relating  to  partnerships  and  the  members  thereof  shall  so  far 
as  practicable  apply  to  personal  service  corporations  and  the  stock- 
holders thereof :  Provided,  that  for  the  purpose  of  this  subdivision 
amounts  distributed  by  a  personal  service  corporation  during  its 
taxable  year  shall  be  accounted  for  by  the  distributees ;  and  any 
portion  of  the  net  income  remaining  undistributed  at  the  close  of 
its  taxable  year  shall  be  accounted  for  by  the  stockholders  of  such 
corporation  at  the  close  of  its  taxable  year  in  proportion  to  their 
respective  shares."    (Idem,  §  218,  e.) 

§  130.     Federal  Land  Banks 

Exemption  from  the  income  tax  is  granted  by  the  act  of  1918  to 
"Federal  land  banks  and  national  farm-loan  associations  as  provided 
in  section  26  of  the  act  approved  July  17,  1916."  (Revenue  Act  of 
1918,  §  231,  par.  13.) 

§  131.     Income  Specifically  Exempt 

Under  the  laws  now  in  force,  the  following  kinds  and  classes  of 
income  are  specifically  exempted  from  the  tax : 

(a)  The  proceeds  of  life-insurance  policies  paid  to  beneficiaries 
or  to  the  estate  of  the  insured  upon  the  death  of  the  insured. 
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(b)  Amount  received  by  the  insured,  as  a  return  of  premium  or 
premiums  paid  by  him  under  life  insurance,  endowment,  or  annuity 
contracts,  either  during  the  term  or  at  the  maturity  of  the  term 
mentioned  in  the  contract  or  the  surrender  of  the  contract. 

(c)  Value  of  property  acquired  by  gift,  bequest,  devise,  or  de- 
scent (but  income  from  such  property  shall  be  reported  as  income). 

(d)  Interest  on  obligations  of  a  State  or  any  political  subdivision 
thereof. 

(e)  Interest  on  obligations  of  the  United  States  (but,  in  the  case 
of  obligations  of  the  United  States  issued  after  September  1,  1917, 
only  if  and  to  the  extent  provided  in  the  act  authorizing  issue  there- 
of), or  its  possessions. 

(f)  Interest  on  securities  issued  under  provisions  of  Federal  farm 
loan  act,  July  17,  1916. 

(g)  Compensation  of  all  officers  and  employees  of  a  State  or  any 
political  subdivision  thereof  except  when  such  compensation  is  paid 
by  the  United  States  Government.     (Regulations  No.  33,  art.  5.) 

In  addition  to  these  items,  the  present  statute  exempts  from  the 
income  tax  "so  much  of  the  amount  received  during  the  present 
war  by  a  person  in  the  military  or  naval  forces  of  the  United  States 
as  salary  or  compensation  in  any  form  from  the  United  States  for 
active  services  in  such  forces  as  does  not  exceed  $3,500."  (Rev- 
enue Act  of  1918,  §  213,  par.  8.) 

§  132.     Proceeds  of  Life  Insurance  Policies 

Money  received  from  a  life  insurance  company  in  settlement  of 
a  claim  under  a  policy  for  the  death  of  the  assured  would  proba- 
bly have  to  be  reckoned  as  part  of  the  "income"  of  the  beneficiary 
or  recipient,  if  not  specifically  exempted.  But  in  pursuance  of  a 
humane  and  wise  policy,  the  income  tax  laws  have  generally  pro- 
vided for  the  exemption  of  such  funds.  The  act  of  Congress  ex- 
cepts from  the  description  of  taxable  income  the  proceeds  of  life 
insurance  policies  paid  upon  the  death  of  the  person  insured,  with- 
out any  limitation  as  to  the  amount,  and  also  "the  amount  received 
by  the  insured,  as  a  return  of  premium  or  premiums  paid  by  him 
under  life  insurance,  endowment,  or  annuity  contracts,  either  dur- 
ing the  term  or  at  the  maturity  of  the  term  mentioned  in  the  con- 
tract, or  upon  the  surrender  of  the  contract."  (Revenue  Act  of 
1918,  §  213.)  Attention  should  also  be  given  to  the  following 
ruling  of  the  Treasury  Department:  Dividends  paid  on  life  in- 
surance policies  that  have  not  matured,  whether  such  dividends 
are  drawn  in  cash  by  the  insured  or  applied  to  the  reduction  of  the 
annual  premium  due,  are  not  considered  items  of   taxable   income 
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under  the  law,  and  should  be  excluded  from  a  return  of  income. 
Dividends  from  paid-up  policies,  however,  are  considered  income 
to  the  recipient,  and  must  be  included  in  the  annual  return  of 
income  whenever  the  taxpayer's  income,  including-  such  dividends, 
is  in  excess  of  $20,000.  They  are  considered  the  same  as  dividends 
or  net  earnings  from  corporations  subject  to  a  like  tax,  and  may, 
therefore,  be  excluded  from  a  return  of  income  in  cases  where  the 
income  is  subject  to  the  normal  tax  of  1  per  cent.  only.  (T.  D. 
2137,  Jan.  30,  1915.) 

An  endowment  insurance  contract  whereby,  in  consideration  of 
an  annual  premium,  one  hundred  pounds  is  payable  on  the  death 
of  the  insured  within  fifteen  years,  and  two  hundred  pounds  if  he 
is  alive  at  the  end  of  that  period,  is  an  "insurance  on  his  life"  with- 
in the  meaning  of  the  income  tax  law.^* 

§  133.     Exemption  of  Fixed  Amount  of  Income 

All  income  tax  laws  have  wholly  exempted  incomes  below  a  cer- 
tain fixed  minimum,  and  allowed  the  deduction  of  a  like  amount 
from  incomes  large  enough  to  be  subject  to  the  tax.  The  object 
is  to  relieve  from  the  burden  of  this  tax  those  persons  whose  an- 
nual earnings  or  gains  are  no  more  than  sufficient  to  maintain  a 
decently  comfortable  existence,  and  to  permit  persons  of  larger 
means  to  deduct  a  sum  which  may  represent  the  ordinary  living  ex- 
penses of  the  average  family,  so  that  the  tax  may  not  fall  upon  the 
necessiaries  of  life  or  a  reasonable  share  of  its  comforts,  but  only 
upon  superfluous  income.  As  corporations  and  partnerships  have 
no  corresponding  expenses,  they  are  not  entitled  to  the  exemption 
of  a  fixed  sum. 

The  provision  of  the  Revenue  Act  of  1918  (§  216)  is  that,  for 
the  purpose  of  the  normal  tax  only,  there  shall  be  allowed  the 
following  credits:  "(c)  In  the  case  of  a  single  person,  a  personal 
exemption  of  $1,000,  or  in  the  case  of  the  head  of  a  family  or  a 
married  person  living  with  husband  or  wife,  a  personal  exemption 
of  $2,000.  A  husband  and  wife  living  together  shall  receive  but 
one  personal  exemption  of  $2,000  against  their  aggregate  net  in- 
come; and  in  case  they  make  separate  returns,  the  personal  ex- 
emption may  be  taken  by  either  or  divided  between  them;  (d) 
$200  for  each  person  (other  than  husband  or  wife)  dependent  up- 
on and  receiving  his  chief  support  from  the  taxpayer,  if  such  de- 
pendent person  is  under  eighteen  years  of  age  or  is  incapable  of 
self-support  because  mentally  or  physically  defective,  (e)  In  the 
case  of  a  nonresident  alien  individual,  who  is  a  citizen  or  subject 

2  8  Gould  V.  Curtis  [1912]  1  K.  B.  635. 
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of  a  country  which  imposes  an  income  tax,  the  credits  allowed  in 
subdivisions  (c)  and  (d)  shall  be  allowed  only  if  such  country  al- 
lows a  similar  credit  to  citizens  of  the  United  States  not  residing 
in  such  country."  It  should  also  be  noted  that  this  act,  contrary 
to  the  terms  and  policy  of  all  previous  income  tax  acts,  allows  an 
exemption,  for  the  purpose  of  the  income  tax  only,  of  $2,000  to 
domestic  corporations,     (Revenue  Act  of  1918,  §  236,  par.  c.) 

The  Treasury  Department  defines  the  term  "head  of  a  family" 
as  "a  person  who  actually  supports  and  maintains  one  or  more 
individuals  who  are  closely  connected  with  him  by  blood  relation- 
ship, relationship  by  marriage  or  by  adoption,  and  whose  right  to 
exercise  family  control  and  provide  for  these  dependent  individuals 
is  based  upon  some  moral  or  legal  obligation."  And  further,  it  is 
ruled  to  be  necessary  that  such  persons  should  be  supported  and 
maintained  in  one  household.  "In  the  absence  of  continuous  ac- 
tual residence  together,  whether  or  not  a  person  with  dependents 
is  a  head  of  a  family  within  the  meaning  of  the  statute  must  de- 
pend on  the  character  of  the  separation.  If  a  child  or  other  de- 
pendent is  away  only  temporarily  at  school  or  on  a  visit,  the  com- 
mon home  being  still  maintained,  the  additional  exemption  applies. 
If,  however,  the  dependent  continuously  makes  his  home  else- 
where, his  benefactor  is  not  the  head  of  a  family,  irrespective  of 
the  question  of  support."  (Regulations  No.  33,  art.  14,  par.  153; 
T.  D.  2692,  April  8,  1918.)  But  it  would  be  unsafe  to  rely  im- 
plicitly upon  this  definition.  It  is  probably  much  too  narrow. 
The  phrase  "head  of  a  family"  is  a  familiar  one  in  the  homestead 
laws  and  other  statutes  of  many  states,  and  has  been  construed 
very  frequently  by  the  courts,  and  authorities  are  not  wanting  to 
give  it  a  much  more  liberal  construction  than  that  set  up  by  the 
federal  revenue  officers. 

The  income  of  an  estate  which  is  in  process  of  administration  or 
in  trust  for  the  accumulation  of  income,  is  taxed  as  for  an  un- 
married person.     (Regulations  No.  33,  art.  3.) 

It  is  also  provided  that  in  no  event  shall  this  exemption  be  de- 
ducted by  both  a  husband  and  wife,  and  only  one  deduction  shall 
be  made  from  the  aggregate  income  of  both  husband  and  wife 
when  living  together.  In  the  case  of  guardians  or  trustees  mak- 
ing the  returns  for  their  wards  or  beneficiaries,  the  personal  ex- 
emption may  be  claimed  in  the  return  as  to  income  derived  from 
the  property  of  which  such  guardian  or  trustee  has  charge,  in 
favor  of  each  ward  or  cestui  que  trust,  but  in  no  event  shall  a 
ward  or  cestui  que  trust  be  allowed  a  greater  personal  exemption 
than  $1,000,  or,  if  married,  $2,000,  from  the  amount  of  net  income 
received  from  all  sources. 
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This  personal  exemption  can  be  claimed  only  OHce  by  the  same 
individual  with  reference  to  the  same  year's  income.  That  is,  if 
his  income  exceeds  the  amount  at  which  the  supertax  begins,  he 
cannot  deduct  $1,000  (or  $2,000)  a  second  time,  for  the  purpose  of 
estimating  the  income  chargeable  with  such  supertax,  after  having 
deducted  it  for  the  purpose  of  the  normal  tax.^*  And  personal  ex- 
emptions from  the  tax  are  granted  in  respect  to  the  normal  income 
tax  only.  Where  the  total  of  allowable  exemptions  and  credits  ex- 
ceeds the  amount  of  net  income,  the  excess  of  such  exemptions 
may  not  be  availed  of  as  against  the  additional  tax.  (Regulations 
No.  33,  art.  14,  par.  154.) 

Resident  aliens  claiming  exemption  because  of  families  or  wives 
residing  abroad  are  not  heads  of  families  or  married  men  or  women 
with  wives  or  husbands  living  with  them,  within  the  meaning  of 
the  statute,  and  they  are  in  no  case  entitled  to  more  than  their 
individual  exemptions.     (T.  D.  2692,  April  8,  1918.) 

§  134,     Treasury  Regulations  as  to  Husband  and  Wife 

With  reference  to  the  joint  exemption  allowed  to  husband  and 
wife,  and  the  method  of  making  returns  and  claiming  the  ex- 
emption, the  Treasury  department  has  made  the  following  regu- 
lations: 

"Every  single  person  and  every  married  person  not  living  with 
husband  or  wife  in  the  sense  below  defined  who  has  a  net  incom.e 
exceeding  $1,000  per  annum  is  liable  to  pay  the  normal  income 
tax  under  this  law,  but  in  making  return  for  such  tax  may  claim 
an  exemption  of  $1,000  from  their  total  net  income. 

"Husband  and  wife  living  together  are  entitled  to  an  exemption 
of  $2,000  only  from  the  aggregate  net  income  of  both,  which  may 
be  deducted  in  making  the  return  of  such  income  for  taxation. 
However,  when  the  husband  and  wife  are  separated  and  living 
permanently  apart  from  each  other,  each  shall  be  entitled  to  an 
exemption  of  $1,000. 

"If  the  husband  and  wife  not  living  apart  have  separate  estates, 
the  income  from  both  may  be  made  on  one  return,  but  the  amount 
of  income  of  each,  and  the  full  name  and  address  of  both,  must 
be  shown  in  such  return. 

"The  husband,  as  the  head  and  legal  representative  of  the  house- 
hold and  general  custodian  of  its  income,  should  make  and  render 
the  return  of  the  aggregate  income  of  himself  and  wife,  and  for  the 
purpose  of  levying  the  income  tax  it  is  assumed  that  he  can  ascer- 
tain the  total  amount  of  said  income. 

28  Cohen  v.  Lowe  (D.  C.)  234  Fed.  474. 
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"If  a  wife  has  a  separate  estate  managed  by  herself  as  her  own 
separate  property  and  receives  an  income  of  $1,000  or  over,  she 
may  make  return  of  her  own  income,  and  if  the  husband  has  other 
net  income,  making  the  aggregate  of  both  incomes  more  than  $2,- 
000,  the  wife's  return  should  be  attached  to  the  return  of  her  hus- 
band, or  his  income  should  be  included  in  her  return,  in  order  that 
a  deduction  of  $2,000  may  be  made  from  the  aggregate  of  both 
incomes.  The  tax  in  such  case,  however,  will  be  imposed  only  upon 
so  much  of  the  aggregate  income  of  both  as  shall  exceed  $2,000. 

"If  either  husband  or  wife  separately  has  an  income  equal  to 
or  in  excess  of  $1,000,  a  return  of  annual  net  income  is  required 
under  the  law,  and  such  return  must  include  the  income  of  both, 
and  in  such  case  the  return  must  be  made  even  though  the  com- 
bined income  of  both  be  less  than  $2,000. 

"If  the  aggregate  net  income  of  both  exceeds  $2,000,  an  annual 
return  of  their  combined  incomes  must  be  made  in  the  manner 
stated,  although  neither  one  separately  may  have  an  income  of  $1,- 
000  per  annum.  They  are  jointly  and  separately  liable  for  such 
return  and  for  the  payment  of  the  tax. 

"The  single  or  married  status  of  the  person  claiming  the  specific 
exemption  shall  be  determined  as  of  the  time  of  claiming  such 
exemption  if  such  claim  be  made  within  the  year  for  which  return 
is  made,  otherwise  the  status  at  the  close  of  the  year."  (T.  D.  1923, 
Dec.  27,  1913.) 

Also  the  following  additional  regulations  have  been  prescribed : 
"Where  either  dies  during  the  year,  having  a  net  taxable  income 
of  $1,000  or  more,  a  return  of  income  should  be  made  by  the  execu- 
tor or  administrator  of  the  deceased  as  of  the  date  of  his  death,  and 
the  executor  or  administrator  may  claim  an  exemption  of  $2,000. 
The  survivor,  when  making  a  return  at  the  end  of  the  year  for  the 
entire  year,  will  be  allowed  the  applicable  exemption  for  the  single 
or  married  status  existing  at  the  close  of  the  year. 

"The  regulations  of  the  department  requiring  the  incomes  of  hus- 
band and  wife  to  be  combined  and  authorizing  the  aggregate  ex- 
emption of  $2,000  from  such  combined  income,  are  applicable  for 
the  purpose  of  the  normal  tax  only.  The  additional  tax,  or  surtax, 
imposed  by  the  act  will  be  computed  on  the  basis  of  the  separate 
income  of  each  individual ;  that  is,  on  the  amount  of  each  indi- 
vidual's income  in  excess  of  the  minimum  amounts  upon  which  the 
surtax  at  the  graduated  rates  is  to  be  calculated."  (T.  D.  2090,  Dec. 
14, 1914.) 

In  the  case  of  a  married  man  or  married  woman  the  joint  exemp- 
tion replaces  the  individual  exemptions  only  if  his  wife  lives  with 
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him  or  her  husband  lives  with  her.  In  the  absence  of  continuous 
actual  residence  together,  whether  or  not  a  man  or  woman  has  a 
wife  or  husband  living  with  him  or  her  within  the  meaning  of  the 
statute  must  depend  on  the  character  of  the  separation.  If  merely 
occasionally  and  temporarily  a  wife  is  away  on  a  visit  or  a  hus- 
band is  away  on  business,  the  joint  home  being  maintained,  the 
additional  exemption  applies.  The  unavoidable  absence  of  a  wife 
or  husband  at  a  sanatorium  or  asylum  on  account  of  illness  does 
not  preclude  claiming  the  exemption.  If,  however,  the  husband 
voluntarily  and  continuously  makes  his  home  at  one  place  and  the 
wife  hers  at  another,  they  are  not  living  together  for  the  purpose 
of  the  statute,  irrespective  of  their  personal  relations.  (T.  D.  2692, 
April  8,  1918.) 

"A  husband  who  has  a  wife  and  children  whom  he  supports, 
but  who  is  living  apart  from  his  wife  under  an  agreement  to  do  so, 
there  being  no  judicial  decree  of  separation,  is  entitled  only  to  the 
specific  exemption  of  $1,000. 

"In  the  return,  if  the  amount  of  income  necessitates  one,  the 
decedent's  specific  exemption  for  the  entire  year  ($2,000)  should  be 
claimed.  The  widow  is  required  to  file  a  return  on  Form  1040,  re- 
vised, in  her  own  behalf  if  her  entire  income  for  the  calendar  year 
during  which  her  husband  died  amounted  to  $1,000  or  more,  and 
should  claim  a  specific  exemption  of  $1,000  if  not  in  a  married 
status,  living  with  a  husband,  on  December  31  of  that  year. 

"Unless  the  wife  has  a  separate  estate  which  requires  her  to  file 
a  separate  return  of  income  or  to  join  with  her  husband  in  a  re- 
turn which  shall  set  forth  her  income  separately,  a  husband  hav- 
ing a  taxable  income  of  his  own  should  include  in  his  return  the 
income  accruing  to  the  wife  from  the  sale  of  special  magazine  ar- 
ticles. If  neither  has  a  net  income  of  $1,000  or  more,  but  together 
they  have  an  aggregate  net  income  exceeding  $2,000,  a  return  of 
the  joint  income  is  required  to  be  filed  by  either  the  husband  or 
wife,  and  the  income  derived  by  the  wife  as  above  set  forth  should 
be  included  in  such  return.  The  actual  proceeds  coming  into  the 
wife's  possession  during  the  tax  year  constitute  the  income  to  be 
included,  and  not  the  amounts  estimated  upon  acceptance  prior  to 
publication  and  payment."    (T.  D.  2135,  Jan.  23,  1915.) 

"The  specific  exemption  of  $2,000  may  be  claimed  in  the  separate 
return  of  either  husband  or  wife,  the  other  claiming  no  exemption, 
or  may  be  prorated  between  the  two.  The  separate  incomes  of 
husband  and  wife  should  not  be  combined  in. a  return  of  income 
for  the  purpose  of  assessing  the  additional  or  surtax."  (T.  D.  2137, 
Jan.  30,  1915.) 
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CHAPTER  VII 
DEDUCTIONS  AND  CREDITS  IN  COMPUTING  TAXABLE  INCOME 


135.  Nature  of  Expenses  Deductible. 

136.  Expenses  of  Business. 

137.  Same ;  Meaning  of  "Paid"  or  "Actually  Paid." 

138.  Same ;  Investment  of  Capital  Assets  Distinguished. 

139.  Same ;  Cost  of  Designs,  Drawings,  Patterns,  and  Models. 

140.  Same ;  Elxpense  of  Beginning  or  Engaging  in  Business. 

141.  Same;  Expense  of  Earning  or  Collecting  Income. 

142.  Same;  General  Costs  of  Business. 

143.  Same;  Payments  by  Public  Utilities  to  Municipalities. 

144.  Same;  Redemption  of  Trading  Stamps. 

145.  Same ;    Manufacturing  Costs. 

146.  Same ;    Legal  Expenses. 

147.  Same;    Contributions  to  Indemnity  Fund. 

148.  Same  ;    Contributions  to  Bank  guaranty  Fund. 
141).  Same ;    Reserves  to  Meet  Liabilities. 

150.  Same;    Wages  and  Salaries. 

151.  Same;    Contributions  to  Religious  and  Charitable  Purposes. 

152.  Same;    Gifts,  Charities,  Pensions  to  Employees. 

153.  Same ;   Traveling  Expenses. 

154.  Same ;    Cost  of  Insurance. 

155.  Same;    Insurance  on  Lives  of  Officers,  Employees,  or  Partners. 

156.  Same ;    Rent  of  Land,  Buildings,  or  Equipment. 

157.  Same ;   Mining  Operations. 

158.  Same;     Judgments. 

159.  Repairs,  New  Buildings,  and  Improvements. 

160.  Same ;     By  Tenant  or  Lessee  Corporation, 

161.  Interest  on  Indebtedness. 

162.  Same ;   Interest  on  Bank  Deposits. 

163.  Same ;   Bank  Discounts  and  Bond  Discounts. 

164.  Same;    Computation  of  Deductible  Interest  for  Corporations. 

165.  Same;  Car  Trust  Certificates. 

166.  Taxes  Paid  or  Accrued. 

167.  Same;  Credit  for  Foreign  Taxes  Paid. 

168.  Same;  Adjustment  of  Taxes  Claimed  as  Accrued. 

169.  Same;  Taxes  Paid  for  Stockholders. 

170.  Same;  Local  Assessments. 

171.  Losses  Uncompensated. 

172.  Same;  Loss  on  Sale  of  Assets. 

173.  Same;  Loss  on  Inventory  by  Obsolescence  or  Damage. 

174.  Same ;  Abatement  for  Losses  of  Previous  Year. 

175.  Same;  Shrinkage  in  Value  of  Securities. 

176.  Same;  Special  Rule  for  Dealers  in  Securities. 

177.  Same ;  Loss  on  Retirement  of  Bonds. 

178.  Same;  Discarding,  Abandonment,  or  Removal  of  Property. 

179.  Same ;  Amortization  of  Plants  for  War  Work, 

180.  Same ;  Death  of  Live  Stock. 
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§  181.  Same;  Losses  Not  Connected  with  Trade  or  Business. 

182.  Debts  Written  Off  as  Worthless. 

183.  Same;  Tests  of  Worthlessness  of  Debts. 

184.  Same;  (Compromise  of  Claims. 

185.  Same;  Loss  on  Foreclosure  of  Mortgage. 

186.  Depreciation  of  Property;  Statutory  Provisions. 

187.  Same;  Treasury  Regulations. 

188.  Same;  Rulings  and  Decisions. 

189.  Same;  Rented  Real  Estate. 

190.  Same;  Obsolescence. 

191.  Same;  Reserves  for  Depreciation. 

192.  Same;  Depreciation  Allowance  in  Case  of  Trust  Estates. 

193.  Same;  Depreciation  of  Patents. 

194.  Depletion  of  Ores  in  Mines. 
19o.  Same;  Oil  and  Gas  Wells. 

196.  Depreciation  of  Timber  Lands. 

197.  Amortization  of  Bonds. 

198.  Dividends  from  Corporations  Subject  to  Tax. 

199.  Special  Rules  as  to  Insurance  Companies. 

200.  Same;  Mutual  Companies.        - 

201.  Same;  Reserve  Funds.  ' 

202.  Same;  Unearned  Premiums. 

203.  Rules  as  to  Foreign  Corporations. 

204.  Deductions  Not  Cumulative. 

§  135.     Nature  of  Expenses  Deductible 

It  is  not  the  intention  of  the  statute  that  the  taxpayer  should  be 
allowed  to  deduct  from  his  gross  income,  in  making  up  his  return, 
all  the  expenses  which  he  has  incurred  during  the  year.  Deducti- 
ble expenses  must  have  been  incurred  in  the  carrying  on  of  his  busi- 
ness or  profession  or  in  the  earning  of  his  income.  "Personal, 
family,  and  living  expenses"  are  expressly  excluded.  As  to  the 
individual  taxpayer,  it  is  evident  that  he  cannot  deduct  so  much 
of  his  current  income  as  he  has  spent  in  the  satisfaction  of  his 
personal  wants  or  desires  or  in  the  support  and  maintenance  of 
his  family.  The  "instructions"  issued  by  the  Treasury  Depart- 
ment state  that  "expenses  for  medical  attendance,  store  accounts, 
family  supplies,  wages  of  domestic  servants,  cost  of  board,  room, 
or  house  rent  for  family  or  personal  use,  are  not  expenses  that 
can  be  deducted  from  gross  income.  In  case  an  individual  owns 
his  own  residence,  he  cannot  deduct  the  estimated  value  of  his 
rent."  It  is  held  in  England  that  the  hire  of  a  domestic  servant 
is  not  a  necessary  expense  in  carrying  on  business.^  But  a  parish 
minister  may  deduct  the  cost  of  keeping  a  horse  and  carriage  as 
part  of  the  necessary  expenses  of  his  avocation.^    A  father  is  legally 

1  Bowers  v.  Harding,  1  Q.  B.  560,  3  Tax  Cas.  22. 

2  Jardine  v.  Inland  Revenue  [1907]  Sess.  Cas.  77. 
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entitled  to  the  services  of  his  minor  children,  and  allowances  which 
he  gives  to  them,  whether  said  to  be  in  consideration  of  services 
or  otherwise,  are  not  allowable  deductions  in  his  return  of  income, 
nor  are  they  income  to  the  children.  (Regulations  No.  33,  art.  8, 
par,  104.)  Again,  amounts  paid  out  for  expenses  incident  to  service 
rendered  to  another,  and  which  are  reimbursable,  are  not  deducti- 
ble as  expense,  nor  are  they  to  be  returned  as  income  when  re- 
ceived in  reimbursement.  (Idem,  par.  112.)  The  pay  and  allow- 
ance of  army  officers  are  based  on  the  obligation  of  an  officer  to 
provide  equipment  and  mounts  as  a  personal  expense;  hence  the 
cost  of  mounts  and  equipment  is  not  a  deductible  expense.  (Idem, 
par.  103.) 

§  136.     Expenses  of  Business 

The  federal  income  tax  law  allows  an  individual  taxpayer  or  a 
domestic  corporation  to  deduct  from  his  or  its  return  of  net  in- 
come "all  the  ordinary  and  necessary  expenses  paid  or  incurred  dur- 
ing the  taxable  year  in  carrying  on  any  trade  or  business,  including 
a  reasonable  allowance  for  salaries  or  other  compensation  for  per- 
sonal services  actually  rendered,  and  including  rentals  or  other 
payments  required  to  be  made  as  a  condition  to  the  continued  use 
or  possession,  for  purposes  of  the  trade  or  business,  of  property  to 
which  the  taxpayer  has  not  taken  or  is  not  taking  title  or  in  which 
he  has  no  equity."  (Revenue  Act  of  1918,  §  214  (a)  par.  1 ;  Idem,  § 
234  (a)  par.  1.)  In  the  case  of  a  foreign  corporation,  these  items  of 
deduction  "shall  be  allowed  only  if  and  to  the  extent  that  they  are 
connected  with  income  arising  from  a  source  within  the  United 
States."    (Idem,  §  234  (b).) 

The  following  general  and  untechnical  explanations  of  the  mean- 
ing of  business  expenses,  as  deductible  items,  have  been  given  by 
the  Treasury  Department  in  an  official  publication  called  the  "In- 
come Tax  Primer,"  which  is  stated  to  have  been  "prepared  by  the 
Bureau  of  Internal  Revenue  for  the  information  and  assistance  of 
taxpayers,"  and  which  was  issued  in  January,  1918  (art.  59) : 
All  amounts  of  expenses  actually  paid  during  the  tax  year  in 
the  conduct  of  a  business,  trade,  or  profession  may  be  deducted 
from  gross  income  under  the  head  of  "business  expenses."  This 
includes  all  amounts  actually  paid  by  a  farmer  for  labor  in  prepar- 
ing his  land  for  a  crop  and  the  cultivation,  harvesting,  and  market- 
ing of  the  crop;  the  cost  of  the  seed  and  fertilizer  used;  the 
amounts  expended  for  labor  used  in  caring  for  live  stock  and  the 
cost  of  the  feed;  the  cost  of  stock  purchased  for  the  purpose  of 
resale.     (It  should  be  understood,  however,  that  if  such  cost  is 
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claimed  as  a  deduction,  the  entire  proceeds  received  upon  a  sale 
of  the  stock  is  to  be  returned  as  income.)  The  amounts  actually 
paid  in  making  repairs  to  farm  buildings,  but  not  the  dwelling 
house ;  repairs  to  fences,  farm  machinery,  &c. ;  the  cost  of  ma- 
terials for  immediate  use  and  farm  tools  which  are  used  up  in  the 
course  of  a  year  or  two,  such  as  binding  twine,  stock  powders, 
pitchforks,  spades,  &c. ;  and  the  amount  of  rent  paid  for  a  farm 
may  also  be  claimed.  The  amounts  paid  for  live  stock  which  is  to 
be  used  for  breeding  purposes  are  held  to  represent  investment  of 
capital  and  are  not  allowable  as  deductions. 

A  merchant  may  claim  as  deductions  the  amounts  paid  for  ad- 
vertising, hire  of  clerks,  and  other  employes ;  the  cost  of  the  light, 
fuel,  water,  telephones,  &c.,  used  in  or  at  his  place  of  business; 
drayage  and  freight  bills ;  the  cost  of  operating  delivery  wagons, 
trucks,  and  the  repairs  to  same.  A  physician  may  claim  as  deduc- 
tions the  cost  of  medicines  and  medical  supplies  used  by  him  in 
the  practice  of  his  profession,  expenses  paid  in  the  operation  and 
repair  of  an  automobile  used  in  making  professional  calls,  dues  to 
medical  societies  and  subscriptions  to  medical  journals,  the  ex- 
penses of  attending  medical  conventions,  the  rent  paid  for  office 
rooms  and  the  hire  of  office  assistants,  the  cost  of  the  fuel,  light, 
water,  telephone,  etc.,  used  in  such  office  rooms.  Amounts  expend- 
ed for  books,  medical  supplies,  and  surgical  instruments  of  a  per- 
manent character  are  not  allowable  as  deductions. 

This  in  a  general  way  outlines  the  ordinary  and  usual  expenses 
incurred  by  a  farmer,  a  merchant,  or  a  professional  man,  which 
may  be  claimed  as  deductions,  and  the  principles  underlying  these 
allowances  are  equally  applicable  in  the  case  of  any  one  engaged 
in  a  business,  trade,  or  profession.  In  short,  all  expenses  connect- 
ed directly  and  solely  with  the  conduct  of  an  income-producing 
business,  trade,  profession,  or  vocation  are  allowable. 

§  137.     Same;    Meaning  of  "Paid"  or  "Actually  Paid" 

It  will  be  noted  that  the  statute  requires  that  business  expenses, 
to  be  deductible,  shall  have  been  "paid"  or  "incurred"  within  the 
year.  These  terms  have  been  explained  by  the  Treasury  Depart- 
ment in  a  ruling  as  to  the  expenses  of  corporations,  but  which  is 
equally  applicable  to  individual  taxpayers,  as  follows:  "Paid"  or 
"actually  paid,"  within  the  meaning  of  this  title,  does  not  neces- 
sarily contemplate  that  there  shall  be  an  actual  disbursement  in 
cash  or  its  equivalent.  If  the  amount  involved  represents  an  ac- 
tual expense  or  element  of  cost  in  the  production  of  the  income 
of  the  year,  it  will  be  properly  deductible  even  though  not  actually 
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disbursed  in  cash,  provided  it  is  so  entered  upon  the  books  of  the 
company  a§  to  constitute  a  liability  against  its  assets,  and  pro- 
vided further  that  the  income  is  also  returned  upon  an  accrued 
basis.  If  in  the  course  of  its  business,  a  corporation  credits  the  ac- 
counts of  individuals,  firms,  or  corporations  with  the  amount  of 
any  expenses,  interest,  rentals,  wagts,  etc.,  due  them,  thereby  mak- 
ing them  subject  to  the  personal  drawings  of  such  creditors,  or  if 
expenses  actually  incurred  are  vouchered  in  definite  amounts,  the 
amounts  so  credited  or  vouchered  may  be  treated  as  paid,  and  if 
the  amounts  so  credited  or  vouchered  are  expenses  incurred  con- 
currently with  and  in  the  production  of  the  income  of  the  year; 
they  may  be  allowably  deducted  therefrom.  This  ruling  must  not 
be  construed  to  allow  as  a  deduction  any  accrued  charges  which  if 
paid  in  cash  or  otherwise  would  not  be  deductible.  (Regulations 
No.  33,  art.  126.) 

§  138.     Same;    Investment  of  Capital  Assets  Distinguished 

in  computing  allowable  deductions,  a  distinction  is  to  be  made 
between  expenditures  which  are  in  the  nature  of  an  investment  of 
capital  assets  and  those  which  are  properly  described  as  current  ex- 
penses. Thus,  in  the  case  of  a  manufacturing  establishment,  the 
purchase  and  renewal  of  the  machinery  necessary  for  the  operation 
of  the  plant  would  be  regarded  as  an  investment  of  capital,  and 
could  not  be  deducted  as  an  item  of  expense.  This  was  brought  out 
in  an  English  case,  where  a  corporation,  with  a  view  to  extending 
its  business,  opened  a  factory  and  installed  machinery,  but  subse- 
quently closed  it,  removed  a  portion  of  the  machinery,  and  re-open- 
ed the  factory  on  a  smaller  scale,  and  thereby  lost  a  portion  of  the 
original  expenditure.  It  was  held  that  this  was  a  loss  of  capital, 
and  that  no  deduction  could'  be  allowed  therefor  in  assessing  its  in- 
come for  taxation.^  On  the  other  hand,  where  a  plantation  is  set 
out  with  rubber  trees,  some  of  which  have  reached  the  age  of  pro- 
ducing, but  others  not,  the  expense  of  cultivating,  weeding,  and 
caring  for  those  portions  of  the  estate  not  yet  in  bearing  is  a  prop- 
er deduction,  and  as  it  is  an  annually  recurring  expense,  it  is  prima 
facie  not  capital  expenditure,  but  income  expenditure,  and  so  de- 
ductible.* So,  where  the  business  is  one  which  is  carried  on  in  an 
ofhce,  whatever  constitutes  permanent  equipment  might  be  re- 
garded as  an  investment  of  capital,  but  whatever  is  currently  con- 
sumed or  used  up  in  the  ordinary  business  of  the  office  would  come 


8  Smith  V.  Westinghouse  Brake  Co.,  2  Tax  Oas.  357. 

*  Vallambrosa  Rubber  Co.  v.  Farmer  [1910]  Sess.  Cas.  519. 
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under  the  description  of  expense.  Thus,  the  ordinary  expenditures 
made  by  an  insurance  company  for  the  renewal  of  office  furniture 
and  other  such  perishable  equipment  does  not  constitute  an  addi- 
tion to  its  assets,  but  is  a  deductible  expense  of  maintenance  and 
operation. ° 

On  this  subject  the  Treasury  Department  has  made  the  follow- 
ing ruling's :  Amounts  expended  for  securing  copyright  and  plates, 
which  remain  in  the  possession  of  and  as  the  property  of  the  per- 
son making  the  payments,  are  investments  of  capital,  and  cannot 
be  allowed  as  deductions  from  income.  So,  the  cost  of  defending 
title  or  perfecting  title  to  property  constitutes  a  part  of  the  cost  of 
the  property  and  is  not  a  business  expense.  And  the  amount  ex- 
pended for  the  services  of  an  architect  is  a  part  of  the  cost  of  the 
building  and  not  a  deductible  expense.  (Regulations  No.  33,  art. 
8,  pars.  105-107.)  It  is  also  ruled  that  the  taxpayer  will  not  be 
entitled  to  deduct  amounts  paid  for  tools,  implements,  vehicles, 
machinery,  or  surgical  instruments  which  are  more  or  less  perma- 
nent in  character,  nor  the  cost  of  medical,  law,  or  other  professional 
books,  nor  amounts  expended  in  making  permanent  improvements 
or  betterments  of  any  kind  whatsoever.  These  latter  items  are 
held  to  be  investments  of  capital  upon  which  depreciation  may  be 
claimed.    U.  S.  Income  Tax  Primer,  art.  59. 

§  139.     Same;    Cost  of  Designs,  Drawings,  Patterns,  and  Models 

When  a  corporation  has  made  expenditures  for  designs,  draw- 
ings, patterns,  or  models  representing  work  of  an  experimental  na- 
ture and  sulch  designs,  drawings,  patterns,  or  models  prove  to  be 
satisfactory  and  result  in  the  production  of  salable  goods,  they  will 
be  treated  as  a  capital  asset,  and  the  entire  cost  thereof,  including 
experimental  and  development  expenses,  will  be  capitalized,  in 
which  case  no  part  of  such  expenditures  shall  be  included  in  ex- 
penses of  running  the  business  and  shall  not  be  treated  as  a  de- 
duction from  gross  income.  If,  however,  the  designs,  drawings, 
patterns,  or  models  prove  by  actual  experience  to  be  unsatisfactory 
and  do  not  result  in  the  production  of  salable  goods  and  have  no 
asset  value,  such  expenditures  when  charged  off  may  be  included 
as  a  loss  incident  to  running  the  business  and  as  such  deducted 
from  gross  income,  provided  that  the  corporation  in  taking  credit 
for  such  expenditures  in  its  income  tax  return  shall  make  a  full 
and  complete  explanation  with  respect  to  the  same  and  to  the  sat- 
isfaction of  the  Commissioner  of  Internal  Revenue.  (Regulations 
No.  33,  arts.  175,  176.) 

5  Mutual  Benefit  Life  Ins.  Co.  y.  Herold  (D.  C.)  198  Fed.  199. 
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§  140.     Same;    Expense  of  Beginning  or  Engaging  in  Business 

If  the  law  of  the  state  or  a  municipal  ordinance  requires  the  pay- 
ment of  an  annual  license  fee  or  occupation  tax,  as  a  condition  to 
the  right  to  carry  on  the  particular  business,  it  is  a  part  of  the  nec- 
essary and  proper  expense  thereof,  and  deductible  as  such.**  So, 
where  an  employee  is  required  to  furnish  a  bond  and  pay  the  pre- 
mium thereon  himself,  as  a  necessary  incident  of  his  employment, 
the  premium  so  paid  will  constitute  an  allowable  deduction  for  him 
in  computing  his  net  income.  (T.  D.  2090,  Dec.  14,  1914.)  But  it 
has  been  ruled  that  the  organization  expenses  of  a  corporation,  such 
as  fees  of  attorneys  or  accountants  and  fees  paid  to  state  authori- 
ties prior  to  or  coincident  with  the  securing  of  a  charter  and  incor- 
poration of  the  company,  are  not  deductible  as  "ordinary  and  nec- 
essary expenses  of  maintenance  and  operation,"  but  constitute  a 
capital  investment,  representing  the  cost  of  the  charter  or  fran- 
chise, which  is  an  intangible  asset  of  a  more  or  less  permanent  char- 
acter and  often  of  substantial  value.     (T.  D.  2499,  June  11,  1917.) 

Any  and  all  expenses  incidental  to  or  connected  with  the  selling 
of  the  capital  stock  (common  or  preferred)  of  a  corporation  for  the 
purpose  of  raising  capital  to  be  by  it  invested  in  property  or  em- 
ployed in  the  business  for  which  the  corporation  is  organized  are 
not  an  "expense  of  operation  and  maintenance"  within  the  meaning 
of  this  title,  and  such  expense  is  not  an  allowable  deduction  from 
the  gross  income,  for  the  reason  that  such  an  expense  is  incurred 
in  a  capital  transaction ;  that  is,  the  raising  of  capital  to  be  invested 
or  employed  in  the  business.  Such  expense,  like  the  discount  at 
which  the  shares  of  stock  may  be  sold,  has  the  effect  only  to  re- 
duce the  available  capital  of  the  corporation  and  can  not  be  used  to 
reduce  the  income  from  operations;  that  is  to  say,  any  expense  in- 
cident to  the  bringing  of  capital  into  the  company,  whether  it  be 
a  new  or  a  going  concern,  can  not  be  recouped  out  of  or  charged 
against  the  operating  income.  It  is  a  capital  loss  or  expense  prop- 
erly chargeable  against  the  proceeds  of  the  sale  of  the  stock  and 
reduces  the  capital  rather  than  the  earnings  of  the  company.  (Reg- 
ulations No.  33,  art.  145.) 

For  the  same  reason,  amounts  to  be  assessed  and  paid  under  a 
mutual  agreement  between  bondholders  or  stockholders  of  a  cor- 
poration, to  be  used  in  a  reorganization  of  the  corporation,  are  held 
to  be  investments  of  capital  and  not  deductible  for  any  purpose  in 
a  return  of  income.  (Idem,  art.  8,  par.  100.)  And  in  an  English 
case,  where  the  taxpayer  claimed  a  deduction  for  necessary  ex- 

6  Kane  v.  Schuylkill  Fire  Ins.  Co.,  199  Pa.  205,  48  Atl.  989. 
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penses  incurred  in  carrying  on  his  business  as  a  surveyor,  being 
the  cost  of  books  and  instruments  used  by  him,  it  was  held  that 
the  deduction  could  not  be  allowed.'^ 

§  141.     Same;   Expense  of  Earning  or  Collecting  Income 

The  expense  of  collecting  income,  where  it  consists  of  rent  or 
other  such  items,  may  be  deducted,  where  the  usual  and  ordinary 
course  of  managing  the  business  is  to  employ  an  agent  or  other 
collector,  though  it  may  be  otherwise  in  regard  to  what  may  be 
called  "optional  expenses  of  collection,"  which  might  be  looked  on 
as  something  of  a  luxury,  as  where  the  income  could  be  collected 
without  incurring  any  such  expense,  but  the  owner  prefers  to  em- 
ploy some  one  to  collect  it.®  The  Treasury  Department  has  ruled 
that  a  fiduciary,  receiving  or  collecting  income  for  the  beneficiary 
may  deduct  "commissions  for  the  collection  of  rents"  as  a  neces- 
sary expense  in  managing  the  estate  or  trust.  (T.  D.  1943,  Feb.  4, 
1914.)  And  the  same  rule  applies  to  any  person  who  holds  rented 
property  as  an  investment.  (T.  D.  2090,  Dec.  14,  1914.)  But  there 
is  also  a  ruling  that  expenses  incurred  in  earning  income  which  is 
not  subject  to  the  tax  do  not  constitute  allowable  deductions  in 
computing  income  from  other  sources  which  are  taxable  under  the 
law.    (T.  D.  2137,  Jan.  30,  1915.) 

§  142.     Same;    General  Costs  of  Business 

Expenses  of  operation  and  maintenance  shall  include  all  expen- 
ditures for  material,  labor,  fuel,  and  other  items  entering  into  the 
cost  of  the  goods  sold  or  inventoried  at  the  end  of  the  year,  pro- 
vided such  expenditures  have  not  been  considered  in  determining 
the  cost  of-  goods  or  materials  or  purchases  thereof  during  the  year, 
when  the  income  derived  from  operations  is  ascertained  through  in- 
ventory, and  all  other  disbursements  necessary  to  the  operation  of 
the  business,  except  such  as  are  required  by  the  act  to  be  segregat- 
ed and  stated  separately  in  the  return.  Expenditures  which  are 
taken  into  account  in  determining  the  cost  of  products,  finished  or 
unfinished,  are  not  to  be  again  deducted  as  expenses  of  operation 
and  maintenance.     (Regulations  No.  33,  art.  129.) 

In  an  English  case,  where  part  of  the  business  taken  over  by  a 
company  consisted  of  unexecuted  contracts,  it  was  held  that  the 
price  paid  for  such  contracts  was  not  a  proper  deduction  from  the 


7  In  re  Assessment  of  Taxes,  16  Hawaii,  796. 

8  Stevens  v.  Bishop,  L.  R.  20  Q.  B.  Div.  442.    And  see  Duke  of  Norfolk  v. 
Lamarque,  L.  R.  24  Q.  B.  Div.  485. 
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profits  arising  from  their  performance.®  It  can  hardly  be  doubted 
that  the  cost  of  advertising  should  be  accounted  an  "ordinary  and 
necessary  expense,"  in  view  of  the  conditions  under  which  all  mod- 
ern business  is  transacted.^*'  But  "sums  of  money  expended  for 
lobbying  purposes  and  contributions  for  campaign  expenses  are 
not  an  ordinary  and  necessary  expense  in  the  operation  and  main- 
tenance of  a  corporation,  and  therefore  are  not  deductible  from 
gross  income."  (T.  D.  2137,  Jan.  30,  1915.)  And  a  charge  entered 
upon  the  books  of  a  corporation  (in  whatever  form  as  a  matter  of 
bookkeeping)  because  of  the  sale  of  an  issue  of  its  bonds  at  less 
than  their  par  value,  to  the  extent  of  the  difference  between  the 
amount  received  and  the  nominal  value  of  the  bonds  is  not  a  part 
of  its  "expenses  actually  paid  within  the  year,"  to  be  deducted  from 
gross  income  in  its  tax  return. ^^  And  commissions  paid  in  pur- 
chasing and  selling  securities  are  a  part  of  the  cost  or  selling  price 
of  the  securities,  and  not  otherwise  deductible ;  they  do  not  con- 
stitute expense  deductions  in  a  return  of  income.  (Regulations  No. 
33,  art.  8,  par.  108.)  So,  where  a  railroad  company  sold  bonds  and 
equipment  notes  at  a  discount  in  1906,  and  the  books  show  that  the 
loss  was  entirely  charged  off  under  the  profit  and  loss  account  for 
that  year,  and  the  company,  in  making  returns  under  the  act  of 
August  5,  1909,  for  the  purpose  of  the  assessment  of  the  excise  tax 
on  corporations  for  the  years  1911  and  1912,  failed  to  deduct  the 
proportionate  amount  of  discount  sustained,  it  has  no  right  to  claim 
a  refund  of  such  amount.  (Chicago  &  A.  R.  Co.  v.  U.  S..  Court 
of  Claims,  Jan.  19,  1918,  T.  D.  2631.) 

§  143.     Same ;   Payments  by  Public  Utilities  to  Municipalities 

Where  a  public  utility  is  constructed,  operated,  or  maintained  by 
a  corporation  under  contract  with  a  city,  state,  or  territory,  or  the 
District  of  Columbia,  under  an  agreement  that  a  portion  of  the  net 
earnings  of  such  public  utility  company  shall  be  paid  over,  to  the 
state  or  municipality,  the  amount  so  paid  may  be  deducted  by  the 
company  as  a  necessary  expense  of  transacting  its  business.  (T.  D. 
2090.) 

§  144.     Same;    Redemption  of  Trading  Stamps 

Corporations,  mercantile  or  otherwise,  which  issue  trading 
stamps,  coupons,  etc.,  for  the  purpose  of  increasing  their  business, 

9  City  of  London  Contract  Corp.  v.  Styles,  2  Tax  Cas.  239. 

10  Foster  v.  Goddard,  1  Black  (U.  S.)  506,  17  L.  Ed.  228. 

1 1  Baldwin  Locomotive  Works  v.  McCoach,  221  Fed.  59,  136  C.  C.  A.  660, 
affirming  (D.  C.)  215  Fed.  967, 
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which  stamps  or  coupons  are  redeemable  in  merchandise,  may  al- 
lowably deduct  from  gross  income  as  a  business  expense  the  amount 
which  such  corporations  actually  expend  for  such  stamps  or  cou- 
pons, and  also  the  actual  cost  to  the  corporations  of  the  merchandise 
given  in  redeeming  the  same.  This  rule  contemplates  that  a  reserve 
set  up  as  a  liability  equal  to  the  redemption  value  of  the  stamps  or 
coupons  issued  is  not,  as  such,  an  allowable  deduction,  the  deduc- 
tion being  limited  to  the  cost  of  the  stamps  or  coupons  and  the 
merchandise  with  which  they  are  redeemed.  (Regulations  No.  33, 
art.  141.) 

§  145.     Same ;  Manufacturing  Costs 

A  manufacturing  corporation  may  include  as  an  element  of  the 
cost  of  manufactured  products  the  cost  of  the  raw  material,  the 
cost  of  the  labor  of  the  men  who  actually  work  on  such  products, 
and  the  cost  of  supervisory  or  "unproductive"  labor,  such  as  that 
of  foremen  and  overseers.  Overhead  charges,  included  as  a  part 
of  the  expense  of  operating  the  business,  may  include  the  salaries 
of  officers,  clerks,  and  such  other  office  expenses  as  do  not  have  to 
do  directly  with  the  manufacture  of  the  product.  (T.  D.  2152. 
Feb.  12,  1915.)  But  a  corporation  cannot  include,  as  an  overhead 
charge  and  so  a  part  of  the  expenses  of  the  business,  interest  paid 
on  its  indebtedness,  because  such  payments  are  separately  deducti- 
ble under  another  head.  And  it  cannot  take  into  account,  as  a  part 
of  the  cost  of  manufacturing,  any  possible  earnings,  that  is,  earn- 
ings which  might  accrue  on  its  capital  or  investment  had  such  cap- 
ital been  so  placed  as  to  earn  a  given  rate  of  interest.  (T.  D.  2137, 
Jan.  30,  1915.) 

In  ascertaining  expenses  proper  to  be  included  in  the  deductions 
to  be  made  under  the  item  of  "Expenses,"  corporations  carrying  ma- 
terials and  supplies  on  hand  should  include  in  such  expense  the 
charges  for  materials  and  supplies  only  to  the  amount  that  the  same 
are  actually  consumed  and  used  in  operation  and  maintenance  dur- 
ing the  year  for  which  the  return  is  made,  provided  that  the  cost 
of  such  material  and  supplies  has  not  been  taken  into  account  in 
determining  the  net  income  for  any  previous  year.  If  a  corporation 
carries  materials  or  supplies  on  hand  for  which  no  record  of  con- 
sumption is  kept  or  of  which  physical  inventories  at  the  beginning 
and  end  of  the  year  are  not  taken,  it  will  be  permissible  for  the  cor- 
poration to  include  in  its  expenses  and  deduct  from  gross  income 
the  total  cost  of  such  supplies  and  materials  as  were  purchased  dur- 
ing the  year  for  which  the  return  is  made.  (Regulations  No.  33, 
art.  130.) 
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§  146.     Same;   Legal  Expenses 

Money  paid  to  an  attorney  at  law  for  his  professional  services  in 
advising  concerning  legal  problems  which  arise  in  the  course  ol 
the  business  conducted,  and  in  drawing  such  papers  as  require  le- 
gal skill  and  knowledge,  may  justly  be  treated  as  a  part  of  the  "ex- 
penses" of  the  business.^"  And  the  same  is  true  in  regard  to  the 
costs  and  expenses  of  prosecuting  or  defending  suits  at  law,  when 
litigation  becomes  a  necessary  incident  of  the  business,  either  for 
the  recovery  of  debts  or  the  repulse  of  unjust  claims. ^^  The  Treas- 
ury Department  rules,  however,  that  the  costs  of  administering  an 
estate,  such  as  court  costs,  fees  of  attorneys,  and  the  like,  which 
are  chargeable  against  the  estate  as  an  entirety,  and  diminish  the 
corpus  of  it  in  the  hands  of  the  executor  or  administrator,  are  not 
to  be  deducted  as  "expenses."  On  the  other  hand,  expenses  incur- 
red by  an  executor  or  administrator  incidentally  to  the  administra- 
tion, and  arising  from  the  nature  of  the  property  and  the  details  of 
its  business  management,  such  as  salaries,  wages,  rentals,  and  re- 
pairs, which  reduce  the  income  accruing  to  the  beneficiaries,  but 
not  the  estate  itself,  are  deductible  expenses.  (T.  D.  2090,  Dec.  14, 
1914;.  T.  D.  2135,  Jan.  23,  1915.) 

§  147.     Same;   Contributions  to  Indemnity  Fund 

In  an  English  case,  it  appeared  that  a  colliery  company  was  a 
member  of  a  "coal  owners'  association,"  to  which  it  paid  an  annual 
subscription  based  on  its  output  of  coal.  The  object  of  the  associa- 
tion was  to  pay  to  its  members  an  indemnity  in  the  event  of  defi- 
ciency or  stoppage  of  output  caused  by  strikes  or  other  such  inter- 
ferences. Tke  company  contended  that  the  subscription  made  for 
this  purpose  was  a  kind  of  insurance  and  therefore  deductible  as 
an  expense  of  its  business.  But  the  court  held  otherwise,  and  re- 
fused to  permit  it  as  a  deduction  in  estimating  the  profits  of  the 
company  for  income  taxation.^*  But  this  decision  was  "distin- 
guished" in  a  later  case,  not  very  easy  to  reconcile  with  it.  It  ap- 
peared that  the  company  in  question  was  a  member  of  an  associa- 
tion of  manufacturers,  which  was  mainly  formed  for  the  purpose 
of  keeping  up  prices.  Under  the  rules  and  pooling  arrangements  of 
the  association,  the  members  were  entitled  each  to  a  fixed  propor- 
tion of  all  orders  received,  and  any  member  invoicing  more  than  its 

12  Brady  v.  Dilley,  27  Md.  570. 

13  Babbitt  v.  Selectmen  of  Savoy,  3  Cush.  (Mass.)  530;  Scofield  v.  Moore, 
58  Hun,  601,  11  N.  Y.  Supp.  303. 

1*  Rhymney  Iron  Co.  v.  Fowler  [1896]  2  Q.  B.  79,  3  Tax  Cas.  476. 
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proportion  must  pay  a  fixed  sum  per  ton  on  the  excess  to  the  pool 
account,  which  was  distributed  among  those  members  which  had 
invoiced  less  than  their  proportions.  It  was  held  that  the  net  pay- 
ments made  by  the  company  to  the  association  (including  a  share 
of  administration  expenses)  in  excess  of  those  received  from  the 
association  by  the  company,  were  an  admissible  deduction  for  the 
purpose  of  arriving  at  the  company's  taxable  profits. ^^ 

§  148.  Same;  Contributions  to  Bank  Guaranty  Fund 
The  Treasury  Department  has  made  the  following  ruling: 
"Banking  corporations  which,  pursuant  to  the  laws  of  the  states 
in  which  they  are  doing  business,  are  required  to  set  apart,  keep, 
and  maintain  in  their  banks  the  amount  levied  and  assessed  against 
them  by  the  state  authorities  as  a  'depositors'  guaranty  fund,' 
may  deduct  from  their  gross  income  in  their  returns  of  annual  net 
income  the  amount  so  set  apart  each  year  to  this  fund,  provided 
that  such  fund  is  set  aside  and  carried  to  the  credit  of  the  state 
banking  board,  or  other  duly  authorized  state  officer,  and  may  be 
withdrawn  upon  demand  by  such  board  or  state  officer  to  meet 
the  demands  of  these  officials  in  reimbursing  depositors  in  insolvent 
banks,  and  provided  further  that  no  portion  of  the  amount  thus  set 
aside  and  credited  is  returnable  under  the  existing  laws  of  the  state 
to  the  assets  of  the  banking  corporation.  In  such  cases  the  amount 
of  the  guaranty  fund  thus  levied  against  the  banking  corporation 
and  so  set  apart,  kept  and  maintained  is  no  longer  an  asset  of  the 
bank,  but  is  in  the  nature  of  a  tax  'imposed  by  authority  of  the 
state,'    and  as  such  is  deductible  from  the  gross  income  of  the 

banking  corporation."     (T.  D.  2152,  Feb.  12,  1915.) 

• 

§  149.     Same ;   Reserves  to  Meet  Liabilities 

It  has  been  ruled  by  the  Internal  Revenue  Bureau  that  "where, 
pursuant  to  the  consistent  practice  of  the  corporation,  or  pursu- 
ant to  the  requirements  of  some  federal,  state,  or  municipal  super- 
vising authority,  corporations  set  up  and  maintain  reserves  to 
meet  liabilities,  the  amount  of  which  and  the  date  of  payment  or 
maturity  of  which  is  not  definitely  determined  or  determinable  at 
the  time  the  liability  is  incurred,  it  will  be  permissible  for  the  cor- 
porations to  deduct  from  their  gross  income  the  amounts  credited 
to  such  reserves  each  year,  provided  that  the  amounts  deductible 
on  account  of  the  reserves  shall  approximate  as  nearly  as  can  be 
determined  the  actual  amounts  which  experience  has  demonstrated 

15  Guest,  Keen  &  Nettlefolds,  Ltd.,  v.  Fowler  [1910]  1  K.  B.  713,  5  Tax 
Cas,  511. 
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would  be  necessary  to  discharge  the  liabilities  incurred  during  the 
year  and  for  the  payment  of  which  additions  to  the  reserves  were 
,  made ;  and  provided,  if  it  shall  be  found  that  the  amount  credited 
to  any  such  reserve  is  in  excess  of  the  reasonable  or  probable  needs 
of  the  corporation  to  meet  and  discharge  the  liabilities  for  which 
the  reserve  is  credited,  the  excess  of  such  reserve  over  and  above 
the  reasonable  or  probable  needs  for  the  purpose  indicated  shall  be 
at  once  disallowed  as  a  deduction  and  restored  to  income  for  the 
purpose  of  the  tax ;  and  provided  further,  that  in  no  event  will  sink- 
ing funds  or  other  reserves  set  up  to  meet  additions,  betterments, 
or  other  capital  obligations  constitute  allowable  deductions  from 
gross  income.  This  ruling  contemplates  that  the  income  and  au- 
thorized deductions  shall  be  computed  and  accounted  for  on  the 
same  basis  and  that  the  same  practice  shall  be  consistently  followed 
year  after  year.  Amounts  paid  in  discharge  of  any  liability  or 
obligation  for  which  a  reserve  has  been  set  up,  as  hereinbefore  out- 
lined, will,  when  paid,  be  charged  to  the  reserve  created  to  meet  it 
in  so  far  as  such  reserve  is  sufficient  to  meet  the  liability,  provided 
always  that  the  liability  is  of  a  character  which  constitutes  an  al- 
lowable deduction  within  the  meaning  of  the  law.  If  upon  in- 
vestigation it  shall  be  found  that  returns  made  upon  the  basis  of 
accruals  and  reserves  do  not  reflect  the  true  net  income,  the  cor- 
poration so  failing  in  this  way  to  return  the  true  net  income  will 
not  thereafter  be  permitted  to  make  its  returns  upon  any  basis  oth- 
er than  that  of  actual  receipts  and  disbursements.  The  reserves 
contemplated  by  the  foregoing  ruling  are  those  reserves  only  which 
are  set  up  to  meet  some  actual  liability  incurred,  the  amount  neces- 
sary to  discharge  which  can  not  at  the  time  be  definitely  deter- 
mined, and  do  not  contemplate  reserves  to  meet  losses  contingent 
upon  shrinkage  in  values,  losses  from  bad  debts,  capital  invest- 
ments, etc.,  which  losses  are  deductible  only  when  definitely  deter- 
mined as  the  result  of  a  closed  or  completed  transaction  and  are 
charged  off."    (T.  D.  2433,  Jan.  8,  1917.) 

When  a  corporation  sets  aside  a  part  of  its  earnings  for  the  pur- 
pose of  creating  a  sinking  fund  with  which  to  retire  its  bonded  or 
other  indebtedness,  the  annual  additions  to  such  funds  are  not  al- 
lowable deductions  from  gross  income  as  or  in  lieu  of  depreciation 
or  on  any  other  account.  The  earnings  thus  set  aside  are  an  asset 
of  the  corporation  and  any  accretion  thereto  must  be  accounted  for 
as  income.  (T.  D.  2161.)  This  ruling  will  not,  however,  forbid  the 
deduction  from  gross  income  of  a  reasonable  allowance  for  depletion 
of  natural  deposits  even  though  the  amount  so  deducted  be  used 
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in  whole  or  in  part  in  the  payment  of  its  bonded  or  other  indebted- 
ness.    (Regulations  No,  33,  art.  166.) 

§  150.     Same;  Wages  and  Salaries 

Wages  and  salaries  paid  to  clerks,  servants,  agents,  salesmen, 
managers,  superintendents,  officers,  and  other  employees  of  the  in- 
dividual or  corporate  taxpayer  are  deductible  from  income  as  a 
necessary  expense  of  conducting  the  business.^*  But  this  applies 
only  to  the  compensation  of  those  who  are  employed  in  the  con- 
duct of  the  business  from  which  the  income  is  derived.  The  wages 
of  domestic  servants,  for  instance,  are  classed  as  "family  or  living 
expenses,"  for  which  no  deduction  is  allowed. ^^  It  is  immaterial 
whether  the  compensation  of  an  employee  is  paid  in  the  form  of  a 
fixed  annual  or  monthly  wage  or  in  the  form  of  a  commission  on 
sales  or  business  transacted.  The  Treasury  Department  rules  that 
commissions  allowed  to  salesmen,  although  paid  in  stock,  may  be 
deducted  as  an  expense  of  the  business,  if  so  charged  on  the  books 
at  the  actual  value  of  the  stock.  (Internal  Revenue  Regulations 
No.  33,  art.  139.)  And  if  commissions  are  paid  to  salesmen  in 
cash,  as  a  part  of  the  expense  of  conducting  the  business,  they  are 
allowable  deductions  to  the  employer,  as  is  also  the  amount  which 
corporations  actually  advance  to  their  traveling  salesmen  for  so- 
called  "spending  money"  or  "treating  money,"  if  showm  to  be  a 
part  of  the  expense  of  selling  the  product  of  the  corporation,  and  if 
actually  expended  for  the  purpose  indicated.  (T.  D.  2090,  Dec.  14. 
1914.)  But  where  one  company  buys  the  business  of  another  and 
agrees  to  employ  the  latter's  general  manager  at  a  fixed  annual 
salary,  but  with  the  privilege  of  commuting  such  salary  by  paying 
him  a  gross  sum  and  taking  his  agreement  not  to  enter  the  em- 
ploy of  any  other  company,  and  does  so  commute,  the  payment  so 
made  is  part  of  the  consideration  of  the  transfer  of  the  business, 
and  therefore  capital  expenditure,  and  not  a  deductible  expense.^* 

It  has  been  held  that  where  testamentary  trustees  receive  an- 
nually the  income  of  property  and  distribute  it  among  the  bene- 
ficiaries, the  whole  of  such  income  is  taxable,  without  deduction  of 
the  expenses  incurred  in  the  management  or  administration  of  the 
trust.^®  And  the  same  principle  applies  in  the  case  of  a  corporation, 
where  practically  the  whole  of  the  stock  is  owned  by  one  person,  or 

16  Dunwoody  v.  U.  S.,  22  Ct.  CI.  269,  278;  Foster  v.  Goddard,  1  Black  (U.  S.) 
506,  17  L.  Ed.  228. 

17  Bowers  v.  Harding,  1  Q.  B.  56C>,  3  Tax  Cas.  22. 

18  Royal  Ins.  Co.  v.  Watson  [1897]  App.  Cas.  1,  3  Tax  Cas.  500. 

10  Alkin  V.  Macdonald's  Trustees,  32  Scotcli  Law  Rep.  85,  3  Tux  Cas.  306. 

(176) 


Ch.  7)  DEDUCTIONS  AND  CREDITS  §   150 

by  two  former  partners  who  have  simply  incorporated  their  busi- 
ness.^" 

Salaries  of  officers  or  employees  who  are  stockholders  will  be 
subject  to  careful  analysis,  and  if  they  are  found  to  be  out  of  propor- 
tion to  the  volume  of  business  transacted,  or  excessive  when  com- 
pared with  the  salaries  of  like  officers  or  employees  of  other  corpo- 
rations doing  a  similar  kind  or  volume  of  business,  the  amount  so 
paid  in  excess  of  reasonable  compensation  for  the  services  will  not 
be  deductible  from  gross  income,  but  will  be  treated  as  a  distribu- 
tion of  profits.  (Regulations  No.  33,  art.  138.)  Further  on  this 
subject,  as  to  sums  paid  ostensibly  as  salaries  or  for  services,  an 
amount  paid  in  the  form  of  compensation,  but  not  in  fact  as  the 
price  of  services,  is  not  deductible,  as  where  an  ostensible  salary  is 
really  a  distribution  of  a  dividend.  In  such  a  case,  if  the  nominal 
salaries  exceed  those  ordinarily  paid  for  similar  services,  and  bear  a 
close  relationship  to  the  stock  holdings  of  the  offi^prs  or  employees, 
the  corporation  may  deduct  only  the  amount  ordinarily  paid  for 
similar  services,  and  the  rest  will  be  treated  as  a  dividend  to  the 
individuals.  If  salaried  officers  have  control  of  the  corporation  and 
inflate  their  own  salaries,  it  is  a  waste  or  appropriation  of  the  cor- 
poration's assets.  It  cannot  be  allowed  as  a  deduction  by  the  cor- 
poration, except  to  the  extent  of  salaries  such  as  would  ordinarily 
be  paid;  but  the  recipients  must  return  and  pay  tax  on  the  full 
amount.  Where  an  ostensible  salary  is  in  part  a  payment  for  prop- 
erty, the  amount  of  the  excess  should  be  treated  by  the  corporation 
as  a  capital  expenditure  and  by  the  recipient  as  part  of  the  purchase 
price  of  his  property.  Contingent  compensation,  if  in  pursuance 
of  a  fair  and  reasonable  bargain  before  the  services  are  rendered, 
may  be  deductible  to  its  full  amount,  although  in  the  end  it  proves 
to  be  greater  than  the  amount  which  would  ordinarily  be  paid.  As 
to  compensation  determined  after  services  have  been  rendered,  rea- 
sonableness is  ordinarily  the  onlv  and  controlling  test  of  deducti- 
bility.   (T.  D.  2696,  April  10,  1918.) 

When  the  amount  of  the  salary  of  an  officer  or  employee  is  paid 
for  a  limited  period  after  his  death  to  his  widow  or  heirs,  in  rec- 
ognition of  the  services  rendered  by  the  individual,  no  services  be- 
ing rendered  by  the  widow  or  heirs,  such  payment  is  not  an  "ordi- 
nary and  necessary"  expense  of  transacting  business  and  is  not  an 
allowable  deduction.  (Regulations  No.  33,  art.  137.)  But  corpo- 
rations, individuals,  or  partnerships  paying  officers  or  business  em- 
ployees a  part  or  all  of  their  salaries  or  wages  during  the  war  period 

2  0  Jacobs  &  Davies,  Inc.,  v.  Anderson,  22S  Fed.  505,  143  C.  C.  A.  87. 
Bl.Fed.Tax.(4tu  Ed.)— 12  (177) 
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in  which  they  are  in  the  service  of  the  United  States  may  deduct 
J   the  amounts  so  paid  as  ordinary  and  necessary  expenses  of  doing 
business.    (T.  D.  2660,  March  1,  1918.) 

§  151.    Same;    Contributions  to  Religious  and  Charitable  Purposes 

Rulings  and  decisions  under  the  income  tax  law  previous  to  1917 
were  to  the  effect  that  money  or  any  other  thing  of  value  disposed 
of  by  way  of  gift,  donation,  or  endowment  should  not  be  deducted 
or  made  the  basis  of  a  deduction  from  the  income  of  persons  or 
corporations  in  their  tax  returns  under  the  income  tax  law;  and 
that  money  paid  out  by  a  corporation  for  charities  was  not  a  part 
of  its  expenses  which  might  be  deducted  from  gross  income.-^  But 
the  Revenue  Act  of  1918,  §  214  (a)  par.  11,  introduced  a  modifica- 
tion of  this  rule,  which,  however,  is  applicable  only  in  the  case  of 
individuals,  excluding  corporations.  It  is  provided  that  "contri- 
butions or  gifts  actually  made  within  the  year  to  corporations  or 
associations  orgAized  and  operated  exclusively  for  religious,  char- 
itable, scientific,  or  educational  purposes,  or  to  societies  for  the 
prevention  of  cruelty  to  children  or  animals,  no  part  of  the  net 
income  of  which  inures  to  the  benefit  of  any  private  stockholder  or 
individual,  to  an  amount  not  in  excess  of  fifteen  per  centum  of 
the  taxpayer's  taxable  net  income  as  computed  without  the  benefit 
of  this  paragraph,"  may  be  deducted  from  the  return  of  net  in- 
come. But  "such  contributions  or  gifts  shall  be  allowable  as  de- 
ductions only  if  verified  under  rules  and  regulations  prescribed  by 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury." 

§  152.    Same;    Gifts,  Charities,  Pensions  to  Employees 

As  applied  to  voluntary  payments  or  presents  by  a  corporation 
to  its  employees,  the  rule  is  that  amounts  paid  for  pensions  to  retir- 
ed employees,  or  to  their  families  or  others  dependent  upon  them, 
or  on  account  of  injuries  received  by  employees,  or  lump-sum 
amounts  paid  as  compensation  for  injuries,  are  proper  deductions 
as  "ordinary  and  necessary  expenses."  Such  deduction  shall  be 
limited  to  the  amount  not  compensated  for  by  insurance  or  other- 
wise. No  deduction  shall  be  made  for  contributions  to  a  pension 
fund  the  resources  of  which  are  held  by  the  corporation,  the  amount 
deductible  in  such  case  being  the  amount  actually  paid  to  the  em- 
ployee.    (Regulations  No.  33,  art.  136.) 

Donations  made  by  a  corporation  for  purposes  connected  with 
the  operation  of  the  property,  when  limited  to  charitable  institu- 

21  Baldwin  Locomotive  Works  v.  McCoach  (D.  C.)  215  Fed.  967. 
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tions,  hospitals,  or  educational  institutions,  conducted  for  the  ben- 
efit of  its  employees  or  their  dependents,  shall  be  a  proper  deduc- 
tion as  ordinary  and  necessary  expenses.  Such  deduction  should, 
however,  be  reduced  by  any  amount  repaid  to  the  corporation  by 
the  employees.  Donations  which  legitimately  represent  a  consid- 
eration for  a  benefit  flowing  directly  to  the  corporation  as  an  in- 
cident of  its  business  are  allowable  deductions  from  gross  income 
in  ascertaining  net  income  subject  to  the  income  tax;  for  example, 
a  street  railway  corporation  donates  a  sum  of  money  to  an  organ- 
ization intending  to  hold  a  convention  in  the  city  in  which  it  op- 
erates, with  the  expectation  that  the  holding  of  such  convention 
will  augment  its  income  through  a  greater  number  of  people  using 
the  cars.  In  such  case  the  donations  would  be  an  allowable  deduc- 
tion, the  deduction  to  be  reduced  by  any  portion  of  the  donation 
which  may  be  returned  to  the  corporation.  (Idem,  art.  134.)  But 
donations  made  to  employees  and  others,  which  do  not  have  in 
them  the  element  of  compensation,  are  considered  gratuities  and 
are  not  allowable  deductions.     (T.  D.  2090.) 

Special  payments,  sometimes  denominated  gifts  or  bonuses,  made 
by  corporations,  partnerships,  or  individuals  to  officers  or  em- 
ployees, will  constitute  allowable  deductions  from  gross  income 
in  ascertaining  net  income  for  the  purpose  of  the  income  tax,  when 
such  payments  are  made  in  good  faith  and  as  additional  com- 
pensation for  the  services  actually  rendered  by  the  officers  or 
employees.  If  such  payments,  when  added  to  the  stipulated  sal- 
aries, do  not  exceed  a  reasonable  compensation  for  the  services 
rendered,  they  -vyill  be  regarded  as  a  part  of  the  wage  or  hire  of  the 
officer  or  employee,  and  therefore  an  ordinary  and  necessary  ex- 
pense of  operation  and  maintenance,  and  as  such  will  be  deducti- 
ble from  gross  income.  Special  payments  made  to  officers  and 
employees,  although  in  the  form  of  additional  salaries  or  com- 
pensation, will  be  regarded  as  a  special  distribution  of  profits  or 
compensation  for  the  capital  invested,  and  not  as  payment  for 
the  services  rendered,  if  the  amount  of  such  payments  is  based 
upon  or  bears  a  close  relationship  to  the  stock  holdings  of  such 
officers  or  employees,  or  to  the  capital  invested  by  them  in  the 
business.  Payments  under  such  latter  conditions  being  in  the 
nature  of  dividends  or  distribution  of  profits  will  not  be  deductible 
from  gross  income.     (T.  D.  2616,  Dec.  11,  1917.) 

There  is  a  decision  in  an  English  case  that  voluntary  contribu- 
tions made  by  a  minister  towards  the  stipend  of  his  assistant  min- 
ister are  not  an  allowable  deduction,  although  it  was  necessary 
for  him  to  supplement  the  stipend  in  this  way  in  order  to  secure  a 
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competent  assistant. ^^  A  problem  of  more  difficulty  was  presented 
in  a  case  where  S.,  a  manufacturing  corporation,  entered  into  an 
agreement  with  W.,  another  manufacturing  company,  in  the  same 
line  of  business,  whereby,  in  return  for  the  right  to  nominate  a 
majority  of  the  directors  of  W.,  the  S.  company  undertook  to  pay 
to  W.  each  half  year  such  a  sum  as  might  be  necessary  to  make 
up  any  deficit  in  the  dividend  on  W.'s  preferred  stock.  As  this 
was  done  for  business  reasons,  and  to  promote  the  trade  of  S., 
it  was  held  not  to  be  a  charity,  but  a  subsidy  granted  for  trade  pur- 
poses, and  therefore  was  considered  properly  deductible,  under 
the  head  of  "expenses,"  for  the  purpose  of  the  income  tax.^^ 

§  153.    Same;  Traveling  Expenses 

The  expenses  of  a  journey  may  be  included  in  the  "necessary 
and  ordinary  expenses"  of  carrying  on  a  given  business,  where  the 
journey  is  made  as  a  necessar}'  incident  of  the  business  or  is  other- 
wise undertaken  directly  for  its  expansion  or  advantage,  as,  where 
a  traveling  salesman  is  allowed  his  expenses  on  the  road,  where 
the  business  of  an  individual  necessarily  requires  him  to  move  from 
place  to  place,  where  a  buyer  for  a  store  is  sent  to  a  distant  market 
to  replenish  the  stock,  or  where  an  officer  of  a  corporation  travels 
on  its  necessary  and  proper  errands.-*  But  traveling  expenses  are 
not  deductible  where  they  are  incurred  merely  for  the  comfort 
or  convenience  of  the  person  concerned.  Thus,  a  public  officer, 
whose  duties  are  to  be  performed  in  one  place,  but  who  chooses  to 
reside  in  another,  is  not  entitled  to  deduct,  for  the  purpose  of  the 
income  tax,  his  expenses  incurred  in  going  to  and  fro  between  the 
two  places.^^  And  where  the  directors  of  a  corporation  travel 
from  their  places  of  residence  to  the  place  of  meeting  of  the  com- 
pany, their  traveling  expenses  are  not  an  allowable  deduction.-'' 
But  it  is  at  least  doubtful  whether  hotel  bills  and  other  items  of  per- 
sonal expenditure  can  be  brought  under  the  description  of  "travel- 
ing expenses"  in  any  case  where  such  expenses  might  constitute 
a  proper  deduction  from  income.  The  precise  question  has  not 
arisen  under  the  income  tax  laws,  but  analogous  cases  are  not 
wanting.  Thus,  in  a  contract  of  employment  of  a  traveling  sales- 
man for  a  certain  salary  per  annum  and  an  allowance  for  expenses 
not  to  exceed  a  certain  sum  per  day,  the  word  "expenses"  was  con- 

22  Lothian  v.  Macrae,  22  Scotch  Law  Rep.  219,  2  Tax  Cas.  65. 

23  Moore  v.  Stewarts  &  Lloyds,  Ltd..  8  Fraser,  1129. 

24  See  Jardine  v.  Inland  Revenue  [1907]  Sess.  Cas.  77. 
2  5  Cook  V.  Knott,  2  Tax  Cas.  246. 

26  Revell  V.  Directors  of  Elworthy  Bros.,  Ltd.,  3  Tax  Cas.  12. 
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strued  as  not  including  the  living  expenses  of  the  salesman.^''  And 
a  similar  decision  was  made  in  a  case  in  Ohio,  on  the  construction 
of  a  statute  allowing  to  a  county  commissioner  his  "reasonable  and 
necessary  expenses  actually  paid  in  the  discharge  of  his  official 
duties."  It  was  held  that  this  meant  official  expenses  only,  as  dis- 
tinguished from  those  which  pertained  to  the  commissioner's  per- 
sonal comfort  and  necessities.  The  court  said  that,  for  his  per- 
sonal expenses  of  any  kind,  he  could  claim  nothing  beyond  his  per 
diem  compensation  and  mileage;  and  it  was  a  fair  inference  that, 
if  it  had  been  intended  to  reimburse  him  for  board  or  traveling 
expenses  in  addition  to  mileage,  when  traveling  on  county  business, 
the  legislature  would  have  expressed  that  intention  in  plain 
terms. -'' 

§  154.     Same;    Cost  of  Insurance 

Premiums  paid  for  policies  of  fire  insurance,  when  written  on 
any  building  in  which  the  business  is  carried  on,  or  on  a  stock  in 
trade,  or  the  unfinished  products  of  a  factory,  or  on  office  furniture 
and  fixtures,  are  deductible  as  an  expense  of  carrying  on  the  busi- 
ness.^® It  is,  in  fact,  a  general  principle  of  law  that  the  cost  of 
insurance  is  properly  included  under  the  head  of  "expenses"  in  al- 
most any  connection  in  which  that  term  can  be  used.^"  The  Treas- 
ury Department  rules  that  premiums  paid  for  insurance  on  prop- 
erty which  is  not  occupied  by  the  owner  as  a  dwelling,  but  is  rent- 
ed or  leased  to  secure  an  income,  constitute  allowable  deductions 
in  computing  his  net  income.  But  insurance  paid  on  a  dwelling 
owned  and  occupied  by  the  taxpayer  is  a  personal  expense  and  not 
deductible.  And  a  premium  paid  for  life  insurance  by  the  assured 
is  not  deductible.  (Regulations  No.  33,  art.  8,  par.  109.)  But 
where,  under  a  life  insurance  policy,  the  insurer  advances  the  an- 
nual premium  to  the  assured  as  a  loan  on  the  security  of  the  pol- 
icy, and  gives  him  a  receipt  for  the  premium  as  "paid,"  the  assur- 
ed is  not  entitled  to  deduct  the  amount  of  the  premium  from  his 
gross  income,  for  it  is  not  in  fact  "paid  by  him."^^ 

Funds  set  aside  by  a  corporation  for  insuring  its  own  property 
are  not  a  proper  deduction,  but  if  such  funds  are  set  aside,  or  a 

27  Dowd  V.  Krall,  32  Misc.  Rep.  252,  65  N.  Y.  Supp.  797. 

28  Richardson  v.  State,  66- Ohio  St.  108,  63  N.  E.  593. 

2  0  Society  of  Writers  to  the  Signet  v.  Inland  Revenue,  24  Scotch  Law  Rep. 
27,  2  Tax  Cas.  257. 

30  Foster  v.  Goddard,  1  Black  (U.  S.)  506,  17  L.  Ed.  228 ;  Bridge  v.  Bridge, 
146  Mass.  373,  15  N.  E.  899. 

81  Hunter  v.  King  [1904]  App.  Cas.  161. 
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reserve  therefor  is  set  up,  any  loss  actually  sustained  and  charged 
to  such  funds  or  reserves  may  be  deducted.  (Regulations  No.  S3, 
art.  144.)  Premiums  paid  in  advance,  covering  a  period  of  sev- 
eral years,  are  to  be  taken  as  a  deduction  on  the  basis  of  one  of 
two  methods :  When  the  books  are  kept  on  a  cash  basis,  the  en- 
tire amount  is  deductible  in  the  year  in  which  the  premium  is  paid ; 
when  the  books  are  kept  on  an  accrual  basis,  the  premium  is  to 
be  prorated  over  the  period  covered  by  the  insurance.  (Idem,  art. 
8,  par.   110.) 

§  155.  Same;  Insurance  on  Lives  of  Officers,  Employees,  or  Part- 
ners 
It  was  the  view  of  the  Treasury  Department  that  premiums  paid 
on  life  insurance  taken  out  by  a  partnership  upon  the  lives  of  in- 
dividual members  of  the  firm  constituted  an  allowable  deduction  in 
ascertaining  the  net  earnings  of  the  firm;  and  that  where  corpora- 
tions paid  premiums  on  policies  insuring,  in  favor  of  the  corpora- 
tions, the  lives  of  officers  or  others,  such  premiums  might  properly 
be  deducted  from  the  gross  income  of  the  corporations.  (T.  D. 
2090,  Dec.  14,  1914.)  But  this  rule  has  been  changed  by  the  Rev- 
enue Act  of  1918,  §  215,  which  provides  that  among  the  items  not 
deductible  are  "premiums  paid  on  any  life  insurance  policy  cover- 
ing the  life  of  any  officer  or  employee,  or  of  any  person  financially 
interested  in  any  trade  or  business  carried  on  by  the  taxpayer, 
when  the  taxpayer  is  directly  or  indirectly  a  beneficiary  under  such 
policy." 

§  156.    Same;  Rent  of  Land,  Buildings,  or  Equipment 

The  act  of  Congress  now  in  force  allows  both  individuals  and 
corporations  to  deduct  under  the  head  of  expenses  "rentals  or  oth- 
er payments  required  to  be  made  as  a  condition  to  the  continued 
use  or  possession  of  property  to  which  the  taxpayer  has  not  taken 
or  is  not  taking  title,  or  in  which  it  has  no  equity."  A  corporation 
is  entitled  to  deduct  the  entire  amount  of  rent  which  it  pays  for 
the  building  in  which  its  business  is  carried  on,  although  part  of 
the  building  is  used  as  a  dwelling  for  the  manager  of  the  business. ^^ 
The  English  decisions  hold  that  only  the  actual  rent  paid,  or  the  ac- 
tual rental  value  of  the  premises,  can  be  thus  deducted,  and  not  the 
additional  expense  which  may  be  incurred  in  the  purchase  of  a 
lease  for  a  term  of  years.  Thus,  where  leasehold  premises  are 
purchased  and  used  for  trade  purposes,  the  deduction  from  the  as- 
sessment on  the  trade  profits  in  respect  to  such  premises  must  be 

32  Russell  V.  Town  &  County  Bunk,  L.  R.  13  App.  Cas.  418. 
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limited  to  the  existing  annual  value  thereof,  whatever  may  have 
been  the  premium  originally  paid,  that  is,  the  tenant  is  only  enti- 
tled to  deduct  the  annual  rent,  and  not  to  amortize  the  premium 
by  distributing  it  over  the  years  yet  to  run.^"*  So,  a  brewer  paying 
a  premium  for  a  lease  of  a  public  house,  for  the  purpose  of  letting 
it  to  a  tenant  under  a  covenant  to  buy  beer  brewed  by  him,  is  not 
entitled  to  a  deduction  on  account  of  the  gradual  exhaustion  of  the 
premium.^*  But  the  ruling  of  the  Treasury  Department  is  that 
where  a  leasehold  is  sold  for  a  specified  sum,  the  purchaser  may 
take  as  a  deduction  in  his  return  an  aliquot  part  of  such  sum,  each 
year,  based  on  the  number  of  years  the  lease  has  to  run,  (Reg- 
ulations No.  33,  art.  8,  par,  113.) 

If  a  physician  or  other  professional  or  business  man  rents  a 
home,  and  uses  a  portion  of  the  same  for  professional  or  business 
purposes,  that  proportion  of  the  total  rent  paid  which  is  properly 
chargeable  to  the  number  of  rooms  so  used  may  be  deducted  as  a 
business  expense,  (U.  S,  Income  Tax  Primer,  art.  72.)  But  where 
a  professional  man  rents  a  property  for  residential  purposes,  though 
he  receives  there  clients,  patients,  or  callers  in  connection  with  his 
professional  work  (his  place  of  business  being  elsewhere),  no  part 
of  the  rent  is  deductible  as  a  business  expense.  (Regulations  No. 
33,  art.  8,  par,  114), 

That  rent  paid  for  personal  property,  as  well  as  for  land,  may 
be  an  expense  of  the  business  in  which  it  is  employed,  appears  from 
a  case  in  Pennsylvania,  where  it  was  held  that  compensation  for 
the  use  of  rolling-stock  or  other  equipment  which  is  hired,  and 
not  owned,  by  a  railroad  company,  is  certainly  a  part  of  the  ex- 
pense of  the  business  which  it  transacts,  and  is  therefore  a  part 
of  the  operating  expenses  of  the  road.^"  In  line  with  these  deci- 
sions, it  is  ruled  by  the  Treasury  Department  that  payments  meas- 
ured by  a  fixed  percentage  on  the  stock  of  a  railroad  corporation, 
whose  lines  are  leased  by  another  railroad  corporation,  and  which 
rent  is  payable  by  the  lessee  directly  to  the  stockholders  of  the 
lessor  corporation,  have,  under  the  income  tax  law,  with  respect 
to  the  corporation  paying  such  suriis,  the  status  of  a  rental  pay- 
ment. In  such*  cases  there  are  two  corporations  involved,  the  les- 
sor and  the  lessee,  one  the  rent  payer  and  the  other  the  rent  re- 
ceiver. To  the  lessee,  rental  payments  are  an  expense  of  operation ; 
to  the  lessor,  the  rentals  are  an  income.    A  contract  which  provides 

S3  Gillatt  V.  Colqulioun,  2  Tax  Cas.  76. 

3  4  Watney  v.  Musgrave,  L,  R.  5  Ex,  Div.  241,  1  Tax  Cas.  272. 

86  Commonwealth  v.  Philadelphia  &  E,  R,  R„  164  Pa,  252,  30  Atl,  145, 
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that  the  rentals  shall  be  paid  to  a  third  party,  not  a  party  to  the  con- 
tract, does  not  change  the  character  of  the  payment,  nor  relieve 
the  lessor  from  liability  to  tax  on  the  rental  income  which  the  les- 
see pays  to  it  or  to  such  third  party.  The  income  of  the  third  par- 
ty, the  stockholder,  is  dividends  on  the  stock  which  he  holds  in  the 
lessor  company.  Dividends  cannot  be  paid  unless  the  lessor  has 
an  income  out  of  which  to  pay  them.  Hence  the  lessor  company 
is  required  under  the  law  to  return  as  income  the  rentals  which 
the  lessee  is  required  to  pay.  In  paying  direct  to  the  stockholders, 
the  lessee  is  acting  as  the  agent  of  the  lessor,  and  the  amounts  re- 
ceived by  stockholders  are,  in  effect  and  in  fact,  dividends  received 
out  of  the  earnings  of  the  lessor.  (T.  D.  2090,  Dec.  14,  1914.)  The 
English  law  does  not  permit  the  deduction,  as  an  expense  of  busi- 
ness, of  royalties  paid  for  the  use  of  a  patent.*® 

§  157.     Same;    Mining  Operations 

The  rule  is  settled  in  England  that  the  cost  of  sinking  a  pit  or 
shaft  on  a  coal  or  iron  mining  property,  to  open  up  new  seams  or 
deposits,  is  an  expenditure  of  capital  and  properly  chargeable  to 
that  account,  and  cannot  be  regarded  as  an  ordinary  expense  of 
the  business,  so  as  to  be  deductible  from  income  for  the  purpose 
of  estimating  the  taxable  net  income.*^  And  a  tenant  of  minerals, 
though  he  may  be  under  a  constant  vanishing  expense  in  sinking 
new  pits  as  the  old  ones  become  exhausted,  is  not  entitled,  in  com- 
puting his  profits  for  the  assessment  of  the  income  tax,  to  deduct 
from  the  gross  profits  a  sum  estimated  as  representing  the  amount 
of  capital  expended  in  making  bores  and  sinking  pits  which  have 
become  exhausted  by  the  year's  work.**  But  in  construing  and 
applying  the  corporation  tax  act  of  Congress  of  1909,  the  Commis- 
sioner of  Internal  Revenue  made  a  regulation  that  the  cost  of  drill- 
ing wells,  by  natural-gas  companies,  might  be  charged  to  expense 
account,  rather  than  investment  account,  and  so  allowed  in  their 
returns.  It  was  said:  "The  cost  of  drilling  gas  wells  has  been 
held  by  competent  authorities  as  properly  chargeable  to  either  in- 
vestment or  expense.  While  it  is  preferred  that  the  cost  of  drilling 
wells  be  charged  to  investment,  the  general  custom  of  producers  of 

36  Lanston  Monotype  Corp.  v.  Anderson  [1911]  2  K.  B.  1019. 

ST  In  re  Addie  &  Sons,  12  Scotch  Law  Rep.  274,  1  Tax  Cas.  1.  But  see 
Morant  v.  "Wheal  Grenville  Min.  Co.,  71  Law  T,  758,  holding  that  the  ques- 
tion of  whether  the  cost  of  sinlving  a  shaft  by  a  mining  company  is  a  capital 
expenditure  or  a  working  expenditure,  or  partly  the  one  and  partly  the  oth- 
er, is  a  question  of  fact  to  be  decided  on  the  circumstances  of  each  case. 

3  8  Coltness  Iron  Co.  v.  Black,  L.  R.  6  App.  Cas.  315. 
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natural  gas  in  charging  the  cost  of  drilling  to  expense  will  be  rec- 
ognized, and  returns  of  net  income  may  be  made  in  accordance 
therewith.  Each  return  of  annual  net  income  should  in  such  case 
state  that  the  expense  of  drilling  gas  wells  has  been  charged  to  ex- 
pense. All  other  expenditures  in  tangible  property  in  development 
work  shall  be  chargeable  to  capital  assets."  But  the  Commissioner 
also  ruled  that,  in  the  case  of  petroleum  producing  properties,  the 
cost  of  drilling  and  equipping  new  producing  wells  should  be  con- 
sidered and  treated  as  an  addition  to  capital  investment  account, 
but  that  the  expense  of  drilling  holes  which  proved  to  be  dry  might 
be  charged  to  profit  and  loss.  '  (T.  D.  Nos.  1754,  1755.) 

§  158.     Same;   Judgments 

If  a  judgment  is  recovered  against  the  taxpayer  (whether  an  in- 
dividual or  a  corporation)  and  paid  within  the  year  for  which  the 
return  is  to  be  made,  the  question  whether  it  is  deductible  as  an 
"ordinary  and  necessary  expense"  should  be  determined  by  refer- 
ence to  the  cause  of  action  on  which  it  was  recovered.  If  the  claim 
was  for  goods  sold,  money  had  and  received,  services  rendered,  or 
otherwise  founded  on  contract  or  quasi  contract,  it  should  be  easy 
to  determine  whether  the  plaintiff's  demand  arose  out  of  or  was 
incident  to  the  conduct  of  the  defendant's  business,  and  if  so,  the 
change  in  its  form,  from  a  disputed  claim  to  a  judgment,  should  not 
afifect  the  question  of  its  allowance  as  a  deduction.  But  in  the 
case  of  a  judgment  for  a  tort,  the  matter  is  not  so  clear.  So  far  as 
the  authorities  go,  they  may  be  said  to  favor  the  rule  that  if  the 
tort  was  committed  directly  in  the  course  of  the  business  opera- 
tions of  the  defendant,  or  the  circumstances  constituting  it  were 
such  as  might  ordinarily  arise  in  the  prosecution  of  that  business, 
then  the  payment  of  the  damages  (whether  by  settlement  out  of 
court  or  after  judgment)  may  be  regarded  as  an  "expense"  of  the 
business.  But  if  the  tort  had  no  connection  with  the  business  car- 
ried on,  and  did  not  arise  out  of  its  usual  or  ordinary  conduct,  it 
cannot  be  considered  as  an  expense  of  that  business.  And  this 
would  naturally  apply  also  to  torts"  having  also  a  criminal  aspect, 
such  as  libel  or  slander  or  assault  and  battery.  Thus  it  was  ruled, 
under  the  corporation  tax  law  of  1909,  that  amounts  paid  on  ac- 
count of  injuries  received  by  employes  in  the  course  of  their  em- 
ployment would  be  proper  deductions  as  ordinary  and  necessary 
expenses  of  the  business.^"  And  in  an  English  case,  the  Lord 
Chancellor  gave  as  an  illustration  of  an  allowable  deduction  "losses 

89  T.  D.  No.  1742,  par.  64. 
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sustained  by  a  railway  company  in  compensating  passengers  for 
accidents  in  traveling."  *°  So  again,  a  decision  in  Massachusetts 
holds  that  the  "operating  expenses"  of  a  railroad  company  should 
be  construed  to  include  a  claim  for  damages  done  to  property  by 
the  railroad  company  in  negligently  running  a  train  at  a  highway 
crossing.*^  But  on  the  other  hand,  where  a  brewery  company 
owned  an  inn,  which  was  carried  on  by  a  manager  as  a  part  of  its 
business,  and  a  customer  sleeping  in  the  inn  was  injured  by  the 
fall  of  a  chimney,  which  accident  was  attributable  to  the  negligence 
of  the  company's  servants,  and  he  recovered  a  judgment  for  dam- 
ages, it  was  held  that  the  amount  thereof  could  not  be  deducted  in 
estimating  the  balance  of  profits  for  the  purpose  of  the  income  tax, 
the  loss  not  being  connected  with  or  arising  out  of  the  trade,  and 
not  being  money  wholly  or  ^cclusively  laid  out  for  the  purposes  of 
the  trade.*^  And  in  the  case  in  which  this  decision  was  made,  a 
further  illustration  was  given,  as  follows :  "If  a  man  kept  a  gro- 
cer's shop,  for  keeping  which  a  house  is  necessary,  and  one  of  the 
window  shutters  fell  upon  and  injured  a  man  walking  in  the  street, 
the  loss  thereby  arising  to  the  grocer  ought  not  to  be  deducted" 
from  net  taxable  income. 

The  present  ruling  of  the  Treasury  Department  is  that  "any 
amount  paid  pursuant  to  judgment  or  otherwise  on  account  of  dam- 
ages is  deductible  from  gross  income  to  the  extent  of,  and  when, 
the  amount  is  actually  paid,  less  any  amount  of  such  damages  as 
may  have  been  compensated  for  by  insurance,"  (Regulations  No. 
33,  art.  158.) 

§  159.     Repairs,  New  Buildings,  and  Improvements 

The  cost  of  repairs  to  property  such  as  may  be  necessary  to  re- 
store dilapidation  or  to  keep  it  in  serviceable  and  efficient  condition 
for  the  purpose  of  the  business  in  which  it  is  employed,  is  plainly 
deductible  as  an  ordinary  and  necessary  expense  of  the  business, 
or  of  the  maintenance  and  operation  of  the  business  or  property, 
as  these  terms  are  used  in  the  income  tax  law.*^  Thus,  amounts 
expended  by  a  business  corporation  in  enlarging  or  making  im- 
provements in  its  office  or  premises,  not  in  the  nature  of  perma- 
nent  improvements  to  the  property,  but  to  facilitate  the  transac- 
tion of  a  growing  business,  may  be  deducted  as  necessary  expenses 

*o  Strong  &  Co.  v.  Woodifield  [3906]  App.  Cas.  448. 

41  Smith  V.  Eastern  R.  Co.,  124  Mass.  154. 

42  Strong  &  Co.  v.  Woodifield  [1906]  App.  Cas.  448. 

43  Grant  v.  Hartford  &  N.  H.  R.  Co.,  93  U.  S.  225,  23  L.  Ed.  SIS;  Regula- 
tions No.  33,  art.  131. 

(180) 


Ch.  7)  DEDUCTIONS  AND   CREDITS  §   159 

of  the  business.**  But  if  a  corporation  has  been  allowed  a  deduc- 
tion for  repairs  to,  and  renewals  of,  its  machinery  and  other  appli- 
ances, sufficient  to  cover  the  actual  loss  by  wear  and  tear,  it  cannot 
be  allowed  a  further  deduction  for  estimated  depreciation  of  its 
plant;  in  other  words,  it  cannot  "get  deduction  for  deterioration 
twice  over."  *^  But  "repairs"  do  not  include  new  constructions. 
And  the  income  tax  laws  generally  provide  that  no  deduction  shall 
be  allowed  to  the  taxpayer  for  money  laid  out  in  the  cost  of  new 
buildings,  permanent  improvements,  or  betterments,  made  to  in- 
crease the  value  of  his  property  or  estate.*®  This  is  in  accordance 
with  general  principles  of  law.  Thus,  in  estimating  the  profits  of 
the  business  of  a  partnership,  it  is  error  to  include  among  the  ex- 
penditures such  amounts  as  have  been  expended  in  permanent  im- 
provements to  the  real  estate  of  the  firm.  Such  improvements  must 
be  regarded  as  an  investment  of  capital.*^  So,  a  corporation  pur- 
chasing gas  works  in  a  defective  structural  condition  is  not  en- 
titled to  deduct,  in  making  its  return  of  income  for  taxation,  sums 
set  aside  annually  out  of  the  profits  to  be  expended  in  future  years 
on  restoring  the  plant  and  apparatus.*^  And  a  railway  company 
is  not  entitled  to  deduct  from  its  profits  sums  expended  in  improv- 
ing a  section  of  the  line  so  as  to  bring  it  up  to  the  standard  of  the 
main  line,  nor  the  cost  of  the  extra  weight  of  heavy  rails  and  other 
equipment  substituted  for  lighter  ones.*'*  In  Hawaii,  it  is  held  that 
the  cost  of  a  replacement  may  be  allowed  as  a  deduction  if  the  old 
article  is  practically  but  not  totally  abandoned,  and  that  expenditure 
for  a  steel  and  concrete  bridge  to  replace  a  wooden  one  is  deducti- 
ble as  a  replacement  only  up  to  the  cost  of  a  new  bridge  like  the 

4*  Connecticut  Mut.  Life  Ins.  Co.  v.  Eaton  (D.  C.)  218  Fed.  206. 

45  Caledonian  Ry.  Co.  v.  Banlcs,  18  Scotch  Law  Rep.  85,  1  Tax  Cas.  487. 

4  6  Revenue  Act  of  1918,  §  215.  "Amounts  expended  in  additions  and  better- 
ments which  constitute  an  increase  in  capital  investment  are  not  a  proper 
deduction."  Internal  Revenue  Regulations  No.  .33,  art.  132.  Additional  ma- 
chinery installed  in  a  sugar  mill  is  a  "betterment,"  notwithstanding  the  fact 
that  it  is  necessary  in  order  to  keep  the  plantation  up  to  its  former  efficiency. 
In  re  Income  Tax  Appeal  Cases,  18  HawaJi,  596.  But  the  provision  that  no 
deduction  shall  be  made  for  new  buildings  or  improvements  "made  to  increase 
the  value  of  any  property  or  estate"  does  not  imply  that  deduction  may  be 
made  for  all  amounts  so  paid  out  which  do  not  in  fact  increase  the  value  of 
the  property.  Hawaiian  Commercial  &  Sugar  Co.  v.  Tax  Assessor,  14  Hawaii, 
601,  28  Ann.  Cas.  980. 

4  7  Braun's  Appeal,  105  Pa.  414. 

48  Clayton  v.  New  Castle-Under-Lyme  Corp.,  2  Tax  Cas.  416. 

4  9  Highland  Ry.  Co.  v.  Balderstone,  26  Scotch  Law  Rep.  657,  2  Tax  Cas. 
485. 
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old  one;  beyond  that  it  is  a  "betterment."  ^°  Under  a  previous  in- 
come tax  law,  it  was  held  that  where  a  railroad  company  replaces 
an  old  and  worn-out  bridge  by  another  of  like  dimensions  and  ma- 
terials, the  outlay  may  be  described  as  "repairs";  but  if  the  old 
bridge  is  replaced  by  a  new  one  of  much  more  costly  and  valuable 
type,  as,  stone  instead  of  wood,  its  cost  may  be  charged  as  "ex- 
penses" of  the  company's  business. ^^  Under  the  corporation  ex- 
cise tax  law  of  1909,  the  following  points  were  decided  by  a  fed- 
eral court:  (1)  A  railroad  company  cannot  claim  deductions  for 
amounts  expended  in  adding  to  its  property  or  equipment  or  in 
improving  its  property,  such  as  expenditures  for  new  or  extended 
sidings  or  spur  tracks,  or  for  building  new  stations  and  new  shops, 
installing  new  machinery,  or  making  additions  to  its  rolling  stock 
or  other  equipment.  (2)  "Maintenance"  means  the  upkeep  or  pres- 
ervation of  the  condition  of  the  property  to  be  operated,  and  does 
not  include  additions  to  the  equipment  or  to  the  property,  or  im- 
provements of  the  former  condition  of  the  road.  (3)  Where  aid 
rails  are  replaced  with  new  and  heavier  rails,  and  wooden  bridges 
and  culverts  with  concrete  and  steel  bridges  and  culverts,  a  de- 
duction from  gross  income  is  allowable  to  the  extent  of  the  cost  of 
renewals  with  like  kind  and  quality  of  materials,  but  the  amount 
by  which  the  actual  expenditure  exceeds  the  cost  of  such  renewal 
or  replacement  is  not  an  allowable  deduction. °^ 

§  160.     Same;  By  Tenant  or  Lessee  Corporation 

It  has  been  ruled  that  the  cost  of  erecting  a  building,  if  iacluded 
in  the  terms  of  a  lease  under  which  the  property  is  held  by  a  cor- 
poration, is  a  proper  deduction  from  its  return  of  income  for  taxa- 
tion, but  should  be  prorated  according  to  the  time  fixed  by  the 
lease.  (T.  D.  1742,  par.  51.)  And  the  same  principle  is  expressed 
in  more  general  terms  in  the  following  ruling  of  the  Treasury  De- 
partment: "In  the  case  of  corporations  which  occupy  leased  prem- 
ises under  a  lease  contract  which  requires  such  corporation  to  make 
all  necessary  repairs  or  improvements,  which  repairs  or  improve- 
ments revert  to  the  owner  of  the  fee  at  the  expiration  of  the  lease, 
the  tenant  corporation  is  entitled  to  charge  the  cost  of  all  such  re- 
pairs and  improvements  to  the  expense  of  doing  business.  This  ex- 
pense of  improvements,  somewhat  permanent  in  character,  should, 
however,  be  prorated  over  the  number  of  years  constituting  the 

BO  Jn  re  Income  Tax  Appeal  Cases,  18  Hawaii,  596. 

Bi  Hartford  &  N.  H.  R.  Co.  v.  Grant,  9  Blatchf.  542,  Fed.  Cas.  No.  6,159. 

62  Grand  Rapids  &  I.  Ry.  Cq.  v.  Doyle  (D.  C.)  245  Fed.  792. 
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term  of  the  lease,  and  the  amount  deductible  from  gross  income  of 
each  year  would  be  the  aliquot  part  of  the  cost  of  such  repairs  and 
improvements."     (T.  D.  2137,  Jan.  30,  1915.) 

§  161.     Interest  on  Indebtedness 

In  the  case  of  the  individual  taxpayer  the  present  income  tax  law 
allows  him  to  deduct  "all  interest  paid  or  accrued  within  the  tax- 
able year  on  indebtedness,  except  on  indebtedness  incurred  or  con- 
tinued to  purchase  or  carry  obligations  or  securities  (other  than 
obligations  of  the  United  States  issued  after  September  24,  1917), 
the  interest  upon  which  is  wholly  exempt  from  taxation  under  this 
title  as  income  to  the  taxpayer,  or,  in  the  case  of  a  nonresident  alien 
individual,  the  proportion  of  such  interest  which  the  amount  of  his 
gross  income  from  sources  within  the  United  States  bears  to  the 
amount  of  his  gross  income  from  all  sources  within  and  without  the 
United  States."  (Revenue  Act  of  1918,  §  214  (a)  par.  2.)  In  the 
case  of  corporations,  the  deduction  is  allowed  of  "all  interest  paid  or 
accrued  within  the  taxable  year  on  its  indebtedness,  except  on  in- 
debtedness incurred  or  continued  to  purchase  or  carry  obligations  or 
securities  (other  than  obligations  of  the  United  States  issued  after 
September  24,  1917),  the  interest  upon  which  is  wholly  exempt 
from  taxation  under  this  title  as  income  to  the  taxpayer,  or,  in  the 
case  of  a  foreign  corporation,  the  proportion  of  such  interest  which 
the  amount  of  its  gross  income  from  sources  within  the  United 
States  bears  to  the  amount  of  its  gross  income  from  all  sources 
within  and  without  the  United  States."    (Idem,  §  234  (a),  par.  2.) 

Interest  calculated  as  being  a  charge  against  income  on  account 
of  capital  or  surplus  invested  in  the  business,  but  which  does  not 
represent  a  payment  on  an  interest-bearing  obligation,  is  not  an 
allowable  deduction  from  gross  income,  that  is  to  say,  the  interest 
which  the  money  would  earn  if  otherwise  invested  is  not  a  deduct- 
ible charge  against  income.  (Regulations  No.  33,  art.  187.)  But  if 
the  trustees  of  a  sinking  fund  established  by  a  corporation  have 
invested  the  amount  of  the  sinking  fund  reserve  or  any  portion  of  it 
in  the  bonds  of  the  corporation,  and  such  corporation  pays  to  the 
trustees  the  interest  on  these  bonds,  such  corporation  will  be  per- 
mitted to  deduct  such  interest  from  its  gross  income,  provided 
the  amount  of  the  interest  thus  paid,  plus  the  interest  on  any  other 
outstanding  indebtedness  which  it  may  have,  does  not  exceed  the 
limit  fixed  by  law.  The  interest  paid  to  the  trustees,  together  with 
all  other  earnings  on  investments  made  by  the  trustees  of  the  sink- 
ing fund,  must  be  included  in  the  gross  income  of  the  corporation. 
(T.  D.  2161.) 
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In  the  case  of  a  nonresident  alien,  he  is  allowed  to  deduct  the  pro- 
portion of  interest  paid  by  him  within  the  year  applicable  in  as- 
certaining his  net  income  from  all  sources  within  the  United  States, 
ascertained  in  accordance  with  rule  prescribed  in  this  paragraph  (ex- 
cept interest  on  indebtedness  incurred  for  purchase  of  obligations 
or  securities,  the  interest  on  which  is  exempt  from  income  tax),  viz : 
Multiply  interest  paid  on  entire  indebtedness  from  all  sources  by 
quotient  arising  from  dividing  gross  income  from  sources  within 
the  United  States  by  gross  income  from  all  sources  within  and  with- 
out the  United  States,  but  this  deduction  shall  be  allowed  only  if 
such  person  shall  include  in  his  return  all  the  information  necessary 
for  its  calculation.     (Regulations  No.  33,  art.  10.) 

There  is  a  decision  to  the  effect  that  the  amount  paid  for  ac- 
crued interest  on  securities  purchased  is  deductible  as  a  payment 
of  interest. ^^  But  the  rule  prescribed  by  the  Treasury  Department 
is  different.  It  does  not  allow  the  purchaser  to  make  a  deduction 
for  the  accrued  interest  A^hich  he  has  paid,  but  on  the  other  hand  it 
does  not  require  him  to  return  as  income  the  entire  amount  of  in- 
terest which  he  has  received  on  the  securities,  but  only  such  an 
amount  of  interest  as  is  assignable  to  that  portion  of  the  interest  pe- 
riod which  is  subsequent  to  the  date  of  purchase.  (Regulations 
No.  33,  art.  4.)  In  a  case  where  a  corporation  which  did  a  broker- 
age business  was  in  the  habit  of  buying  securities  for  its  customers, 
who  paid  only  a  part  of  the  purchase  price  and  paid  interest  on  the 
balance  to  the  corporation,  and  the  company,  in  turn,  would  not 
pay  in  full  for  the  securities  so  purchased,  but  only  a  part,  and 
would  pay  interest  on  the  balances  which  it  owed,  it  was  held  that 
the  interest  received  by  the  corporation  from  its  customers  should 
be  included  in  its  return  as  income,  but  that  the  interest  which  it 
paid  on  its  purchases  of  securities  was  an  allowable  deduction  in 
the  character  of  interest  on  its  indebtedness.^* 

Nothing  can  be  deducted  under  this  head,  except  what  is  strictly 
and  properly  to  be  described  as  "interest."  Assessments  laid  by 
a  corporation  on  its  capital  stock,  and  paid  by  the  stockholder  are 
regarded  as  an  investment  of  capital  on  his  part,  and  do  not  consti- 
tute an  allowable  deduction  in  the  return  of  the  stockholder.  (T. 
D.  2090,  Dec.  14,  1914.)  In  an  English  case,  where  a  mining  com- 
pany borrowed  money  to  be  employed  in  its  business,  and  cove- 
nanted to  pay  interest  thereon  annually  and  also  to  repay  the  cap- 
os People  V.  Davenport,  30  Hun  (N.  Y.)  177. 

8*  Altheimer  &  Rawlings  Inv.  Co.  v.  Allen,  248  Fed.  688,  160  C.  C.  A.  588, 
affirming  (D.  C.)  246  Fed.  270. 
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ital  with  an  additional  bonus  of  ten  per  cent,  it  was  held  that  the 
bonus  paid  could  not  be  claimed  as  a  deduction  in  estimating  the 
assessable  profits  of  the  company.®"  So,  where  a  mortgage  com- 
pany raises  money  on  an  issue  of  debentures,  and  lends  the  money 
at  a  higher  rate  of  interest,  a  commission  paid  to  brokers  and  other 
expenses  incurred  in  raising  the  money  cannot  be  deducted  from 
its  assessment. ®®  And  where  a  company  is  empowered  by  statute 
to  raise  money  upon  mortgage  for  the  purpose  of  carrying  out  a 
government  contract,  but  is  required  by  the  same  act  to  establish 
a  sinking  fund  for  the  extinction  of  the  mortgage  debt,  and  a  sum 
is  to  be  set  aside  for  payment  into  the  sinking  fund  out  of  each 
quarterly  payment  received  under  the  contract  or  out  of  other 
money  belonging  to  the  company,  the  sums  so  set  aside  are  not 
allowable  as  a  deduction  in  arriving  at  the  company's  taxable 
profits."^ 

§  162.     Same;    Interest  on  Bank  Deposits 

Under  the  English  law  money  paid  in  the  form  of  interest  on  de- 
posits by  a  company  doing  a  banking  business,  or  a  loan  and  dis- 
count business,  is  not  deductible  from  its  assessment  for  the  in- 
come tax.^^  In  an  American  case,  it  appeared  that  a  corporation 
was  engaged  in  the  business  of  selling  to. investors  so-called  de- 
benture bonds  and  guaranteed  real  estate  securities,  the  former 
of  which  were  its  own  obligations,  with  interest  coupons  pay- 
able to  bearer  and  underwritten  by  a  trust  company,  with  which 
it  deposited  as  collateral  security  farm  mortgages  payable  to 
itself,  and  bearing  a  higher  rate  of  interest  than  the  bonds,  and 
the  latter  being  obligations  payable  to  itself,  bearing  its  guaranty 
and  secured  by  farm  mortgages,  to  which  were  attached  interest 
coupons  at  the  rate  agreed  upon  with  the  purchaser,  the  corpora- 
tion retaining  separate  obligations  of  the  mortgagor  securing  addi- 
tional interest.  The  difference  in  the  interest  rates  thus  paid  and 
received  represented  the  gross  profit  of  the  corporation  on  those 
two  classes  of  transactions.  Held  that  though  the  corporation  was 
chartered  as  a  bank,  yet  the  interest  paid  on  such  obligations  cannot 
be  treated  as  interest  paid  on  deposits  which  a  banking  company 
may  deduct  from  its  gross  income,  the  transaction  in  no  way  being 

65Arizona  Copper  Co.  v.  Smiles,  29  Scotch  Law  Rep.  134,  3  Tax  Cas.  149. 
5c  Texas  Land  &  Mtg.  Co.  v.  Holtham,  3  Tax  Cas.  255. 

5  7  City  of  Dublin  Steam  Packet  Co.  v.  O'Brien,  6  Tax  Cas.  101,  following 
Mersey  Docks  &:  Harbour  Board  v.  Lucas,  2  Tax  Cas.  25. 
5  8  Mersey  Loan  &  Discount  Co.  v.  Wootton,  2  Tax  Cas.  316. 
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a  banking  transaction. ''^  There  is  also  a  decision  that,  where  de- 
positors in  a  savings  bank  do  not  receive  a  fixed  rate  of  interest  in- 
dependently of  what  the  bank  itself  may  make  or  lose  in  lending- 
their  money,  but  receive  a  share  of  such  profits  as  the  bank  may 
find  that  it  has  made,  by  lending  their  money,  after  deducting  ex- 
penses, such  share  of  the  profits  is  a  "dividend"  within  the  meaning 
of  the  income  tax  law,  and  not  "interest,"  and  hence  not  deducti- 
ble as  interest  paid  on  deposits.*" 

§  163.     Same;    Bank  Discounts  and  Bond  Discounts 

It  is  held  in  England  that  where  a  mercantile  company,  in  or- 
der to  be  able  to  pay  cash  for  goods  purchased  and  thereby  se- 
cure them  at  a  better  price  than  if  bought  on  credit,  borrows 
money  on  short  time  paper  from  bankers,  the  interest  on  such 
banking  loans  is  not  a  proper  deduction  for  the  purpose  of  the 
income  tax.*^  But  the  officers  of  the  Treasury,  under  the  act  of 
1909,  held  that  discounts,  other  than  bank  discounts  on  notes  ex- 
ecuted by  the  corporation,  should  be  segregated  from  the  interest 
item  on  the  return,  and  should  be  included  under  the  heading  of 
expenses.  (T.  D.  1742,  par.  90.)  In  Wisconsin,  the  state  tax  com- 
mission rules  that  "discounts  on  obligations  incurred  but  not  dis- 
charged within  the  year  would  not  come  under  the  head  of  inter- 
est paid.  When  the  interest  is  deducted  from  a  loan  in  advance, 
such  interest  cannot  be  said  to  be  'paid'  until  the  note  is  paid." 

There  is  also  a  ruling  of  the  Treasury  Department  that  "in  cases 
wherein  a  corporation  sells  its  bonds  at  a  discount  plus  a  commis- 
sion for  selling,  the  amount  of  such  discount  and  commission, 
together  with  other  expenses  incidental  to  issuing  the  bonds,  con- 
stitutes a  loss,  the  aggregate  amount  of  which  loss  will,  for  the 
purpose  of  an  income  tax  return,  be  prorated  over  the  life  of  the 
bonds  sold,  and  the  amount  thus  apportioned  to  each  year  will  be 
deductible  from  the  gross  income  of  each  such  year  until  the  bonds 
shall  have  been  redeemed.  If  a  corporation  having  sold  its  bonds 
at  a  discount,  the  discount  having  been  deducted  from  gross  income, 
later  repurchases  or  redeems  the  bonds  at  a  price  less  than  par,  the 
difference  between  the  price  at  which  they  are  redeemed  and  their 
par  value  will  be  returned  as  income.     If  bonds  are  sold  at  a  pre- 

5  9  Middlesex  Banking  Co.  v.  Eaton,  233  Fed.  87,  147  O.  C.  A.  157,  affirming 
(D.  C.)  221  Fed.  86. 

60  Gary  v.  Savings  Union,  22  Wall.  38,  22  L.  Ed.  779. 

61  Anglo-Continental  Guano  Works  v.  Bell,  70  Law  T.  (N.  S.)  670,  3  Tax 
Cas.  239. 

(192) 


Ch.  7)  DEDUCTIONS  AND   CREDITS  §  164 

mium,  the  premium  must  be  returned  as  income."  (Regulations 
No.  33,  art.  150.)  But  this  is  squarely  opposed  to  a  decision  by  a 
United  States  circuit  court  of  appeals. ^^ 

§  164.     Same;    Computation  of  Deductible  Interest  for  Corpora- 
tions 

An  opinion  was  given  by  the  Attorney  General,  on  the  construc- 
tion of  the  corporation  excise  tax  act  of  1909,  that,  in  ascertaining 
the  net  income  of  a  corporation  for  taxation  under  that  act,  the  busi- 
ness of  the  corporation  being  holding  and  dealing  in  real  estate,  in- 
terest on  an  indebtedness  assumed  by  the  corporation  and  secured 
by  mortgage  on  a  property  which  it  acquires,  can  be  deducted  only 
to  an  amount  not  exceeding  interest  at  a  corresponding  rate  on  the 
amount  of  its  paid-up  capital  stock.  For  by  assuming  the  indebted- 
ness, the  corporation  makes  it  "its"  indebtedness,  and  the  limitation 
of  the  statute  applies.  But  where  such  a  corporation  takes  title  to. 
real  property  subject  to  a  mortgage,  but  does  not  assume  the  indebt- 
edness secured  thereby,  the  interest  on  such  indebtedness  may  be 
deducted  from  its  gross  income,  without  limitation  as  to  the  amount 
of  its  paid-up  capital  stock,  because  the  indebtedness  in  this  case  is 
not  "its"  indebtedness,  but  the  interest  payment  is  a  "charge  re- 
quired to  be  made  as  a  condition  to  the  continued  use  or  possession 
of  property."  ®^  And  substantially  the  same  view  of  the  statute  was 
taken  by  the  lower  federal  courts  in  a  case  of  some  prominence,''* 
in  which  it  appeared  that  the  complainant  was  a  corporation  or- 
ganized to  build  and  rent  a  building  in  New  York  City.  It  had  a 
paid-up  capital  of  $600  and  a  bonded  debt  of  nearly  five  millions, 
secured  by  mortgage,  and  during  the  year  for  which  it  was  sought 
to  be  taxed  it  had  no  net  income  after  deducting  the  interest  on  its 
bonded  debt  from  its  gross  income.  The  Commissioner  allowed  it 
to  deduct  only  "interest  paid  within  the  year  on  bonded  in- 
debtedness not  exceeding  the  paid-up  capital  stock."  But  it  was 
held  that  the  interest  on  the  whole  amount  of  the  bonded  debt 
was  deductible  as  "necessary  expenses  paid,  including  charges  such 
as  rentals  or  franchise  payments  required  as  a  condition  to  the  con- 
tinued use  of  the  property."  For  if  the  company  had  not  paid  the 
interest  on  its  bonds,  the  mortgage  would  have  been  foreclosed  and 
the  property  lost  to  it.     But  this  decision  was  reversed  on  review 

«2  Baldwin  Locomotive  Worlvs  v.  McCoacli,  221  Fed.  59,  136  C.  C.  A.  660. 
6  3  28  Opin.  Atty.  Gen.  p.  198. 

64  Anderson  v.  Forty-Two  Broadway  Co.,  213  Fed.  777,  130  C.  C.  A.  338, 
affirming  Forty-Two  Broadway  Co.  v.  Anderson  (D.  C.)  209  Fed.  991. 
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by  the  Supreme  Court.  It  was  held  that  when  a  corporation  has 
deducted  interest  on  its  debt  to  the  extent  allowed  by  that  specific 
clause  of  the  statute  which  relates  to  the  deduction  of  interest  paid, 
it  cannot  have  an  allowance  or  deduction  of  any  additional  amount 
of  interest  paid  under  the  description  of  "ordinary  and  necessary 
expenses."  ^°  In  this  connection  also  it  is  important  to  notice  that 
the  present  income  tax  law  (differing  from  the  act  of  1909),  under 
the  head  of  "ordinary  and  necessary  expenses  paid,"  allows  the 
deduction  of  "rentals  or  other  payments  required  to  be  made  as  a 
condition  to  the  continued  use  or  possession  of  property  to  which 
the  corporation  has  not  taken  or  is  not  taking  title,  or  in  which  it 
has  no  equity."     (Revenue  Act  of  1918,  §  234  (a)  par.  1.) 

§  165.     Same;   Car  Trust  Certificates 

Equipment  or  car-trust  certificates  issued  by  or  for  railroad  com- 
■panies  are  a  means  by  which  such  companies  secure  cars  or  other 
equipment,  or  the  money  with  which  such  equipment  is  purchased. 
Tfie  equipment  becomes  at  once  an  asset  of  the  company  and  the 
trust  certificates  secured  by  such  assets  are  obligations  of  the  rail- 
road companies,  similar  to  corporate  bonds,  mortgages,  and  like 
obligations.  The  trustees  in  whose  names  legal  title  to  the  equip- 
ment stands,  are  not  an  association  within  the  meaning  of  this 
title,  and  are  therefore  not  a  taxable  entity,  but  they  are,  for  the 
purpose  of  this  title,  a  fiscal  agent,  paying  off  the  obligations,  both 
principal  and  interest,  of  the  railroad  companies  with  funds  appro- 
priated by  such  companies.  The  railroad  companies  may  include 
these  trust  certificates  in  the  amount  of  their  bonded  or  other  in- 
debtedness reported  and  the  interest  paid  thereon,  with  interest 
paid  on  other  obligations,  will  be  deductible,  the  aggregate  amount 
so  deducted  not  to  exceed  the  limit  fixed  by  law.  If  the  certifi- 
cates contain  a  contract  or  provision  by  which  the  obligor  agrees 
to  pay  any  portion  of  the  tax  imposed  by  this  title  upon  the  obligee 
or  reimburse  the  obligee  for  any  portion  of  the  tax,  or  to  pay  the 
interest  without  deduction  for  any  tax  which  the  obligor  may  be 
required  to  pay,  the  trustees  in  such  cases,  in  making  interest  pay- 
ments on  these  certificates,  will,  in  the  absence  of  claims  for  ex- 
emption when  interest  payments  are  made  to  individuals,  withhold 
the  normal  income  tax  on  such  payments  regardless  of  the  amount 
thereof.     (Regulations  No.  33,  art.  188.) 

6  5  Anderson  v.  Forty-Two  Broadway  Co.,  239  U.  S.  69,  36  Sup.  Ct.  17,  60  L. 
Ed.  152. 
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§  166.     Taxes  Paid  or  Accrued 

The  corporate  taxpayer  is  allowed  to  deduct  "taxes  paid  or  ac- 
crued within  the  taxable  year  imposed  (a)  by  the  authority  of  the 
United  States,  except  income,  war  profits,  and  excess-profits  taxes; 
or  (b)  by  the  authority  of  any  of  its  possessions,  except  the  amount 
of  income,  war  profits,  and  excess-profits  taxes  allowed  as  a  credit 
under  section  238 ;  or  (c)  by  the  authority  of  any  state  or  territory, 
or  any  county,  school  district,  municipality,  or  other  taxing  subdi- 
vision of  any  state  or  territory,  not  including  those  assessed  against 
local  benefits  of  a  kind  tending  to  increase  the  value  of  the  proper- 
ty assessed;  or  (d)  in  the  case  of  a  domestic  corporation,  by  the 
authority  of  any  foreign  country,  except  the  amount  of  income, 
war  profits,  and  excess-profits  taxes  allowed  as  a  credit  under  sec- 
tion 238 ;  or  (e)  in  the  case  of  a  foreign  corporation,  by  the  au- 
thority of  any  foreign  country  (except  income,  war  profits,  and 
excess-profits  taxes,  and  taxes  assessed  against  local  benefits  of  a 
kind  tending  to  increase  the  value  of  the  property  assessed),  upon 
the  property  or  business."  (Revenue  Act  of  1918,  §  234  (a)  par. 
3.)  The  provisions  for  the  deduction  of  taxes  paid  (or  accrued) 
by  the  individual  taxpayer  are  identical  with  the  foregoing,  with 
a  distinction  as  to  foreign  taxes  paid)  between  citizens  or  residents 
of  the  United  States  and  nonresident  aliens  similar  to  that  between 
domestic  and  foreign  corporations.     (Idem,  §  214  (a)  par.  3.) 

It  is  to  be  noted  that  section  236  of  the  present  statute  (Revenue 
Act  of  1918)  allows  the  return  of  a  corporation  to  be  "credited" 
with  "the  amount  of  any  taxes  imposed  by  Title  III  [which  relates 
to  war  profits  and  excess  profits  taxes]  for  the  same  taxable  year." 
In  other  words,  while  the  corporation  cannot  "deduct"  war  profits 
or  excess  profits  taxes  "paid  or  accrued"  within  the  year,  it  may 
claim  "credit"  for  those  "imposed"  within  the  same  taxable  year. 

In  the  case  of  business,  excise,  license,  or  privilege  taxes,  they 
may  be  deducted  either  as  taxes  or  as  items  of  expense,  but 
not  under  both  heads.  (Regulations  No.  33,  art.  8,  par.  116.) 
Customs  duties  paid  on  the  importation  of  goods  from  abroad  may 
be  classed  as  "taxes"  for  the  purposes  of  this  statute,  but  if  an  im- 
porting merchant  has  included  such  duties  in  estimating  the  cost 
of  the  goods,  for  the  purpose  of  computing  his  profits  on  their  sale, 
he  will  not  be  entitled  to  deduct  them  from  his  net  income  as 
taxes.  (T.  D.  1742,  par.  74;  Internal  Revenue  Regulations  No.  33. 
art.  195.)  As  to  legacy  or  inheritance  taxes,  they  are  probably  to 
be  included  under  the  broad  general  term  "taxes"  in  the  income  tax 
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law,  but  the  point  is  not  entirely  free  from  doubt.^®  The  Treasury 
Department  has  ruled  that  taxes  paid  by  a  corporation  pursuant  to 
a  contract  guaranteeing  that  the  interest  payable  on  its  bonds  or 
other  indebtedness  shall  be  free  from  taxes  are  not  allowable  to  it 
as  a  deduction.  (Internal  Revenue  Regulations  No.  36,  art.  193.) 
On  this  subject  the  general  regulation  is  as  follows :  "The  contract 
between  the  issuing  corporation  and  the  bondholder  whereby  the 
bonds  are  guaranteed  to  be  tax  free  is  a  contract  in  which  this 
office  in  the  administration  of  the  Federal  income  tax  law  can  have 
no  concern.  Each  corporation  must  account  for,  in  its  return  of  an- 
nual net  income,  all  income  which  it  receives  from  all  sources.  In- 
terest received  by  a  corporation  on  bonds  which  it  holds,  whether 
they  are  guaranteed  to  be  tax  free  or  not,  must  be  included  in  the 
income  of  the  corporation  receiving  the  same  and  so  accounted  for 
in  its  return  of  annual  net  income.  In  other  words,  the  corporation 
receiving  the  income  must  pay  the  tax  upon  the  same,  if  it  have  a 
net  income  subject  to  tax,  and  the  matter  of  complying  with  the 
covenant  of  the  bond  is  a  matter  to  be  adjusted  between  the  debtor 
corporation  of  the  bondholder."     (T.  D.  2137,  Jan.  30,  1915.) 

Water  rents  are  not  taxes,  but  it  would  appear  that  they  might  be 
deducted  under  the  head  of  necessary  expenses  when  their  payment 
was  incidental  to  the  management  of  an  estate  or  trust  or  a  business 
property  or  an  investment. 

§  167.     Same ;   Credit  for  Foreign  Taxes  Paid 

The  Revenue  Act  of  1918,  §  222,  provides  that  an  individual  tax- 
payer's income  tax  shall  be  credited  with:  "(1)  In  the  case  of  a 
citizen  of  the  United  States,  the  amount  of  any  income,  war-profits, 
and  excess-profits  taxes  paid  during  the  taxable  year  to  any  for- 
eign country,  upon  income  derived  from  sources  therein,  or  to  any 
possession  of  the  United  States ;  and  (2)  in  the  case  of  a  resident 
of  the  United  States,  the  amount  of  any  such  taxes  paid  during  the 
taxable  year  to  any  possession  of  the  United  States ;  and  (3)  in 
the  case  of  an  alien  resident  of  the  United  States,  who  is  a  citizen 
or  subject  of  a  foreign  country,  the  amount  of  any  such  taxes  paid 
during  the  taxable  year  to  such  country,  upon  income  derived  from 

66  In  New  York  it  is  held  that  the  federal  inheritance  tax  to  be  paid  un- 
der the  war  revenue  act  of  1898  was  not  to  be  deducted  from  the  valuation 
of  an  estate  for  the  purpose  of  a  state  transfer  or  inheritance  tax,  because 
it  was  not  a  ta.x  on  property  but  one  against  the  legatee  and  payable  out  of 
his  legacy.  In  re  Gihon's  Estate,  169  N.  Y.  443,  62  N.  E.  561.  But  a  con- 
trary decision  has  been  made  in  Massachusetts.  Hooper  v.  Bradford,  178 
Mass.  95,  59  N.  E.  678. 
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sources  therein,  if  such  country,  in  imposing  such  taxes,  allows  a 
similar  credit  to  citizens  of  the  United  States  residing  in  such 
country;  and  (4)  in  the  case  of  any  such  individual,  who  is  a  mem- 
ber of  a  partnership  or  a  beneficiary  of  an  estate  or  trust,  his  pro- 
portionate share  of  such  taxes  of  the  partnership  or  the  estate  or 
trust  paid  during  the  taxable  year  to  a  foreign  country  or  to  any 
possession  of  the  United  States,  as  the  case  may  be."  As  to  do- 
mestic corporations,  it  is  provided  (§  238)  that  "in  the  case  of  a 
domestic  corporation,  the  total  taxes  imposed  for  the  taxable  year 
by  this  title  and  by  Title  III  [war  profits  and  excess  profits  taxes] 
shall  be  credited  with  the  amoimt  of  any  income,  war-profits  and 
excess-profits  taxes  paid  during  the  taxable  year  to  any  foreign 
country,  upon  income  derived  from  sources  therein,  or  to  any  pos- 
session of  the  United  States." 

Under  the  income  tax  law  as  originally  enacted  in  1913,  the  privi- 
lege of  deducting  taxes  imposed  by  a  foreign  government  was  grant- 
ed to  domestic  corporations,  following  the  English  practice,**^  but 
not  to  individual  taxpayers. 

§  168.     Same;  Adjustment  of  Taxes  Claimed  as  Accrued 

The  Revenue  Act  of  1918,  §  222  (b),  provides  that:  "If  accrued 
taxes  when  paid  differ  from  the  amounts  claimed  as  credits  by  the 
taxpayer,  or  if  any  tax  paid  is  refunded  in  whole  or  in  part,  the 
taxpayer  shall  notify  the  Commissioner,  who  shall  redetermine  the 
amount  of  the  tax  due  under  Part  II  of  this  Title  [income  tax]  for 
the  year  or  years  affected,  and  the  amount  of  the  tax  due  upon  such 
redetermination,  if  any,  shall  be  paid  by  the  taxpayer  upon  notice 
and  demand  by  the  collector,  or  the  amount  of  tax  overpaid,  if  any, 
shall  be  credited  or  refunded  to  the  taxpayer  in  accordance  with 
the  provisions  of  section  252.  In  the  case  of  such  a  tax  accrued  but 
not  paid,  the  Commissioner  as  a  condition  precedent  to  the  allow- 
ance of  this  credit  may  require  the  taxpayer  to  give  a  bond  with 
sureties  satisfactory  to  and  to  be  approved  by  the  Commissioner  in 
such  penal  sum  as  the  Commissioner  may  require,  conditioned  for 
the  payment  by  the  taxpayer  of  any  amount  of  tax  found  due  upon 
any  such  redetermination ;  and  the  bond  herein  prescribed  shall 
contain  such  further  conditions  as  the  Commissioner  may  require." 
These  provisions  are  extended  to  the  case  of  corporation  taxpayers 
by  section  238  of  the  same  act. 

6  7  Stevens  v.  Durbau-Roodepoort  Gold  Min.  Co.,  5  Tax  Cas.  402. 
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§  169.     Same;  Taxes  Paid  for  Stockholders 

Where  the  state  law  provides  that  stockholders  in  banking 
corporations  shall  be  assessed  and  taxed  upon  the  value  of  their 
shares  of  stock  therein,  and  that  the  bank  shall  collect  the  tax  and 
pay  over  the  amount  to  the  proper  local  authorities,  this  does  not 
convert  the  tax  into  a  tax  upon  or  against  the  bank  itself.  Hence 
if  a  bank  pays  the  taxes  assessed  upon  its  shareholders,  but  neg- 
lects or  omits  to  collect  the  sums  so  paid  from  the  several  stock- 
holders, or  to  reimburse  itself  by  deducting  such  sums  from  their 
dividends,  it  will  not  be  entitled  to  claim  a  deduction  thereof  in  its 
income  tax  return  under  the  heading  of  taxes  paid."^ 

The  Treasury  regulations  on  this  subject  are  as  follows:  Banks 
paying  taxes  assessed  against  their  stockholders  on  account  of 
their  ownership  of  the  shares  of  stock  issued  by  such  banks  can 
not  deduct  the  amount  of  taxes  so  paid  in  making  their  returns  for 
the  purpose  of  the  income  tax  imposed  by  this  title  unless  and  to 
the  extent  that  the  laws  of  the  State  in  which  they  do  business  by 
specific  terms  make  the  tax  a  direct  liability  of  such  banks,  that  is, 
a  lien  upon  its  property.  The  shares  of  stock  are  the  property  of 
the  stockholders,  and  to  the  extent  that  the  taxes  assessed  on  the 
value  of  the  shares  of  stock  are  property  taxes  the  holders  are 
primarily  liable  for  their  payment. 

The  fact  that  State  laws  make  it  the  duty  of  banks  to  pay  the  tax 
does  not  necessarily  make  the  tax  a  liability  of  the  banks.  These 
provisions  of  State  laws  are  intended  only  to  provide  a  convenient 
means  whereby  the  tax  assessed  against  the  stock  on  the  basis  of 
its  value  can  be  the  more  readily  collected  by  the  tax-collecting  of- 
ficers and  do  not  attempt  to  assert  liability  against  the  bank,  as  is 
evidenced  by  the  fact  that  in  most,  if  not  all,  cases  the  tax  is  a  Hen 
upon  the  stock.  For  this  purpose  the  liability  of  the  bank  is  limited 
to  the  duty  to  collect  or  withhold  from  the  stockholders  the  amount 
of  taxes  due  and  to  pay  the  same  over  to  the  proper  tax-collecting 
offices.  Federal  statutes  prohibit  States  from  imposing  any  tax 
upon  national  banks  except  upon  the  value  of  their  real  estate. 
In  cases  where  States  levy  a  tax  on  the  stock  of  such  banks  and 
make  it  the  duty  of  the  banks  to  pay  such  tax  for  the  stockhoJders 
such  payments  are  not  deductible  from  the  gross  income  of  such 
banks. 

6  8  Eliot  Nat.  Bank  v.  Gill,  218  Fed.  600,  134  C.  C.  A.  358,  affirming  (D.  C.) 
210  Fed.  933 ;   National  Bank  of  Commerce  v.  Allen,  223  Fed.  472,  139  C.  C. 
A.  20,  affirming  (D.  C.)  211  Fed.  743 ;    First  Nat.  Bank  v.  McNeel,  238  Fed. 
559,  151  C.  C.  A.  495 ;   Nortliern  Trust  Co.  v.  McCoach  (D.  C.)  215  Fed.  991. 
But  see  U.  S.  v.  Guaranty  Trust  &  Savings  Bank  (D.  O.)  253  Fed.  291. 
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This  rule  applies  only  to  taxes  levied  upon  the  value  of  the  capital 
stock,  and  it  is  not  intended  to  so  operate  as  to  prevent  banking  cor- 
porations from  deducting  from  their  gross  income  any  State  tax 
imposed  against  the  corporation  itself  on  the  value  of  its  real  estate, 
furniture  and  fixtures,  or  as  an  excise  or  a  franchise  tax;  that  is,  a 
tax  which  the  corporation  is  required  to  pay  to  the  State  on  account 
of  its  own  property  or  business  in  order  that  it  may  transact  business 
within  the  State  is  deductible. 

The  rule  hereinbefore  set  out  will  apply  in  the  case  of  corpora- 
tions other  than  banks,  upon  the  value  of  whose  stock  taxes  are 
assessed  to  the  stockholders.     (Regulations  No.  33,  art.  192.) 

Where  bank  stock  is  sold  and  transferred  between  date  of  assess- 
ment and  payment  of  the  tax,  in  the  absence  of  statute  governing, 
the  stockholder  liable  for  the  tax  (if  the  tax  was  actually  paid)  will 
have  the  benefit  of  the  tax  deduction  in  returns  of  income.  This  is 
a  question  of  fact  and  to  be  determined  as  such.  (Idem,  art.  8,  par. 
119.) 

§  170.     Same;   Local  Assessments 

So-called  "taxes,"  more  properly  assessments,  paid  for  local  ben- 
efits, such  as  street,  sidewalk,  and  other  like  assessments,  imposed 
because  qf  and  measured  by  some  benefit  inuring  directly  to  the 
property  against  which  the  assessment  is  levied,  do  not  constitute 
an  allowable  deduction  from  gross  income.  Taxes  deductible  are 
those  levied  for  the  public  welfare  by  the  proper  taxing  authorities 
at  a  like  rate  against  all  property  in  the  territory  over  which  such 
authorities  have  jurisdiction.  Special  assessments,  such  as  are 
hereinbefore  contemplated  and  which  are  measured  upon  the  basis 
of  the  benefit  flowing  directly  to  the  property,  are  not  deductible, 
even  though  an  incidental  benefit  mav  inure  to  the  public  welfare. 
(T.  D.  2090;  Regulations  No.  33,  art.'l94.) 

§  171.     Losses  Uncompensated 

The  individual  taxpayer  is  allowed  to  deduct  "losses  sustained 
during  the  taxable  year  and  not  compensated  for  by  insurance  or 
otherwise,  if  incurred  in  trade  or  business,"  and  "losses  sustained 
during  the  taxable  year  of  property  not  connected  with  the  trade 
or  business  (but  in  the  case  of  a  nonresident  alien  individual  only 
property  within  the  United  States)  if  arising  from  fires,  storms, 
shipwreck,  or  other  casualty,  or  from  theft,  and  if  not  compensated 
for  by  insurance  or  otherwise."  (Revenue  Act  of  1918,  §  214  (a) 
pars.  4,  6.)  And  corporations  are  allowed  to  deduct  "losses  sustain- 
ed during  the  taxable  year  and  not  compensated  for  by  insurance 
or  otherwise."     (Idem,  §  234  (a)  par.  4.) 
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The  apparent  purpose  is  to  include  only  those  losses  which  are 
incident  to  the  business  out  of  which  the  taxable  income  is  pro- 
duced, or  such  as  involve  the  destruction  or  impairment  of  prop- 
erty employed,  or  capital  invested,  in  that  business.  Thus,  it  is 
ruled  that  a  loss  sustained  on  a  sing-le  sale  of  real  estate  is  not  de- 
ductible, unless  the  dealing  in  real  estate  is  the  business  of  the  per- 
son concerned,  because  otherwise  it  cannot  be  said  to  have  been  in- 
curred in  trade.  (T.  D.  1989,  June  2,  1914.)  The  general  regula- 
tion on  this  subject  is  as  follows:  "Loss,  to  be  deductible  must  be 
an  absolute  loss,  not  a  speculative  or  fluctuating  valuation  of  con- 
tinuing investment,  but  must  be  an  actual  loss,  actually  sustained 
and  ascertained,  during  the  tax  year  for  which  the  deduction  is 
sought  to  be  made;  it  must  be  incurred  in  trade  and  be  determined 
and  ascertained  upon  an  actual,  a  completed,  a  closed  transaction. 
The  term  *in  trade,'  as  used  in  the  law,  is  held  to  mean  the  trade  or 
trades  in  which  the  person  making  the  return  is  engaged;  that  is, 
in  which  he  has  invested  money  otherwise  than  for  the  purpose  of 
being  employed  in  isolated  transactions,  and  to  which  he  devotes 
at  least  a  part  of  his  time  and  attention.  A  person  may  engage  in 
more  than  one  trade,  and  may  deduct  losses  incurred  in  all  of  them, 
provided  that  in  each  trade  the  above  requirements  are  met.  As 
to  losses  on  stocks,  grain,  cotton,  etc.,  if  these  are  incurred  by  a 
person  engaged  in  trade  to  which  the  buying  and  selling  of  stocks, 
etc.,  are  incident  as  a  part  of  the  business,  as  by  a  member  of  a 
stock,  grain,  or  cotton  exchange,  such  losses  may  be  deducted.  A 
person  can  be  engaged  in  more  than  one  business,  but  it  must  be 
clearly  shown  in  such  cases  that  he  is  actually  a  dealer,  or  trader, 
or  manufacturer,  or  whatever  the  occupation  may  be,  and  is  actual- 
ly engaged  in  one  or  more  lines  of  recognized  business,  before 
losses  can  be  claimed  with  respect  to  either  or  more  than  one  line 
of  business,  and  his  status  as  such  dealer  must  be  clearly  estab- 
lished." (T.  D.  2090,  Dec.  14,  1914.)  In  further  explanation  of 
these  matters,  the  Treasury  Department  has  also  made  the  follow- 
ing statements :  "A  person  may  have  more  than  one  business  in 
the  sense  of  being  engaged  in  more  than  one  trade,  and  may  de- 
duct losses  incurred  in  all  of  them,  provided  that  in  each  trade"  it 
can  be  clearly  shown  that  he  is  actually  a  dealer,  or  trader,  or  man- 
ufacturer, or  whatever  the  occupation  may  be.  Neither  the  invest- 
ment by  an  individual  of  money  in  the  stock  of  a  company,  nor  the 
employment  by  the  company  of  his  services  in  any  official  capacity 
can  serve  to  make  the  business  in  which  the  company  was  engaged 
a  matter  of  his  individual  trade.  A  loss  is  none  the  less  actual  be- 
cause the  individual  cannot  divest  himself  of  the  possession  of 
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worthless  stock  by  sale,  but  that  condition  alone  does  not  give  the 
loss  in  question  such  a  character  as  appears  to  the  Department  to 
have  been  contemplated  by  the  income  tax  law."  (T.  D.  2135, 
Jan.  23,  1915.) 

The  law  and  practice  in  England  correspond  rather  closely  with 
our  own  in  this  particular.  Thus,  it  is  said :  "Only  such  losses 
can  be  deducted  as  are  connected  with,  in  the  sense  that  they  are 
really  incidental  to,  the  trade  itself.  They  cannot  be  deducted  if 
they  are  mainly  incidental  to  some  other  vocation  or  fall  on  the 
trader  in  some  other  character  than  that  of  trader.  The  nature  of 
the  trade  is  to  be  considered,"  so  that  a  taxpayer  is  not  allowed  to 
deduct  a  loss  which  he  has  sustained  in  being  compelled  to  pay  a 
judgment  recovered  against  him  in  an  action  of  tort,  where  the  cir- 
cumstances of  the  tort  were  not  an  incident  of  his  business. ^^  Un- 
der the  English  law,  it  is  also  held  that  one  who  carries  on  two 
lines  of  business  cannot  deduct  a  loss  sustained  in  one  from  the 
profits  made  in  the  other.'^"  But  in  this  respect  the  American  prac- 
tice is  more  liberal.  A  loss  sustained  by  the  embezzlement  of 
funds  by  an  employe  is  clearly  incurred  in  trade  or  sustained  in 
connection  with  the  income-producing  business,  and  therefore  may 
be  deducted.''^ 

It  will  be  observed  that  losses  cannot  be  deducted  if  compensated 
for  by  insurance  or  otherwise.  But  by  a  reasonable  construction 
of  the  statute  we  should  conclude  that  a  loss  partially  compensated 
for  if  otherwise  deductible,  might  be  deducted  to  the  extent  of  the 
excess  of  loss  over  insurance  or  other  compensation  received.  The 
ruling  of  the  Treasury  Department  is  that  the  deduction  for  loss 
"must  be  based  upon  the  difference  betweei*  the  cost  value  and 
salvage  value  of  property  or  assets,  including  in  the  latter  value  such 
amount,  if  any,  as  has  in  the  current  or  previous  years  been  set 
aside  and  deducted  from  gross  income  by  way  of  depreciation,  and 
has  not  been  paid  out  in  making  good  such  depreciation."  (In- 
ternal Revenue  Regulations  No.  33,  art.  124.)  And  a  corporation 
cannot  deduct  losses  which  have  been  made  good  by  contributions 
from  its  stockholders.'''^  Further,  the  loss  must  have  been  "actual- 
ly sustained  within  the  year."  Under  these  terms,  it  is  considered 
that  reserves  set  aside  to  take  care  of  anticipated  or  probable  losses 
cannot  be  deducted.    And  so,  where  one  makes  an  unfortunate  in- 

6  9  strong  &  Co.  v.  Woodifield  [1906]  App.  Cas.  448. 

7  0  Brown  v.  Watt,  23  Scotch  Law  Rep.  403,  2  Tax  Cas.  143. 

71  U.  S.  V.  Central  Xat.  Bank  (D.  O.)  10  Fed.  612. 

72  Columbia  Conduit  Co.  v.  Commonwealth,  90  Pa.  307. 
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vestment,  giving  too  high  a  price  for  property,  and  makes  such 
profit  as  he  can  from  it  for  a  time,  then  realizes  that  the  possibili- 
ties of  the  property  are  exhausted,  and  writes  it  off  on  his  books 
as  a  total  loss,  it  cannot  be  deducted  as  a  loss  actually  sustained  at 
the  time  of  writing  it  ofif;  for  the  loss  was  incurred  at  the  begin- 
ning.^^ And  a  claimed  loss  cannot  be  regarded  as  a  loss  sustained 
during  a  particular  year  because  it  was  written  off  on  the  books  in 
that  year,  nor  does  it  become  an  actual  loss  by  the  mere  act  of 
writing  off  that  sum  to  the  account  of  profit  and  loss.''*  It  has  also 
been  said :  "District  irrigation  bonds  as  a  rule,  if  not  always,  are  a 
lien  upon  the  real  estate  affected  by  the  irrigation  project,  and  un- 
til the  corporation  has  taken  such  steps  as  are  necessary  to  pro- 
,  tect  its  rights  and  enforce  the  collection  of  the  bonds,  it  does  not 
appear  that  the  corporation  would  be  warranted  in  writing  out  of 
its  assets  and  deducting  from  income,  as  a  loss,  the  face  value  or 
any  other  arbitrarily  ascertained  amount  representing  a  loss  or 
shrinkage  in  the  value  of  such  bonds."    (T.  D.  2152,  Feb.  12,  1915.) 

§  172.     Same;   Loss  on  Sale  of  Assets 

In  the  case  of  the  sale  of  assets — real,  personal,  or  mixed — the 
loss  will  be  the  difference  between  the  cost  thereof,  or  the  value 
as  of  March  1,  1913,  if  acquired  before  that  date,  and  the  price  at 
which  disposed  of.  When  the  loss  is  claimed  through  the  destruc- 
tion of  property  by  fire,  flood,  or  other  casualty  the  amount  deduct- 
ible will  be  the  difference  between  the  value  as  of  March  1,  1913, 
or  the  cost  of  the  property  and  the  salvage  value  thereof,  including 
in  the  latter  value  the  amount,  if  any,  that  has  been  or  should  have 
been  set  aside  and  (inducted  in  the  current  or  previous  years  from 
gross  income  on  account  of  depreciation  and  which  has  not  been 
paid  out  in  making  good  the  depreciation  sustained.  (Regulations 
No.  33,  art.  147.) 

A  corporation  disposing  of  patents  by  sale  should  determine  the 
profit  or  loss  arising  therefrom  by  computing  the  difference  be- 
tween the  selling  price  and  the  value  as  of  March  1,  1913,  if  ac- 
quired prior  to  that  date,  or  between  the  selling  price  and  the  cost, 
if  acquired  subsequent  to  that  date.  The  profit  or  loss  thus  ascer- 
tained should  be  increased  or  decreased,  as  the  case  may  be,  by 
the  amounts  deducted  on  account  of  depreciation  of  such  patents 
since  March  1,  1913,  or  since  the  date  of  purchase  if  acquired  sub- 
sequent to  that  date.     (Idem,  art.  157.) 

7  3  In  re  Pacific  Guano  «&  Fertilizer  Co.,  16  Hawaii,  552. 
74  lu  re  Haclifeld  &  Co.,  16  Hawaii,  559. 
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§  173.     Same;   Loss  on  Inventory  by  Obsolescence  or  Damage 

No  deductions  from  the  inventory  value  of  merchandise  or  ma- 
terial will  be  allowed  except  in  cases  in  which  the  inventory  in- 
cludes goods  or  materials  which  by  reason  of  obsolescence  or  dam- 
age are  unsalable.  When  such  deduction  is  claimed  the  facts  con- 
nected therewith,  including  a  statement  of  the  cost  of  the  goods, 
the  value  at  which  they  were  inventoried,  and  their  present  con- 
dition, must  be  filed  with  the  return.  (Regulations  No.  33,  art. 
160.) 

§  174.     Same;    Abatement  for  Losses  of  Previous  Year 

It  is  provided  by  the  Revenue  Act  of  1918,  ^  214  (a)  12,  234  (a) 
14,  both  as  to  individuals  and  corporations,  that  "at  the  time  of 
filing  return  for  the  taxable  year  1918,  a  taxpayer  may  file  a  claim 
in  abatement  based  on  the  fact  that  he  has  sustained  a  substantial 
loss  (whether  or  not  actually  realized  by  sale  or  other  disposition) 
resulting  from  any  material  reduction  (not  due  to  temporary  fluctu- 
ation) of  the  value  of  the  inventory  for  such  taxable  year,  or  from 
the  actual  payment  after  the  close  of  such  taxable  year  of  rebates 
in  pursuance  of  contracts  entered  into  during  such  year  upon  sales 
made  during  such  year.  In  such  case  payment  of  the  amount  of 
the  tax  covered  by  such  claim  shall  not  be  required  until  the  claim 
is  decided,  but  the  taxpayer  shall  accompany  his  claim  with  a  bond 
in  double  the  amount  of  the  tax  covered  by  the  claim,  with  sureties 
satisfactory  to  the  Commissioner,  conditioned  for  the  payment  of 
any  part  of  such  tax  found  to  be  due,  with  interest.  If  any  part 
of  such  claim  is  disallowed,  then  the  remainder  of  the  tax  due  shall 
on  notice  and  demand  by  the  collector  be  paid  by  the  taxpayer  with 
interest  at  the  rate  of  1  per  centum  per  month  from  the  time  the 
tax  would  have  been  due  had  no  such  claim  been  filed.  If  it  is 
shown  to  the  satisfaction  of  the  Commissioner  that  such  substan- 
tial loss  has  been  sustained,  then  in  computing  the  tax  imposed  by 
this  title  the  amount  of  such  loss  shall  be  deducted  from  the  net 
income.  If  no  such  claim  is  filed,  but  it  is  shown  to  the  satisfac- 
tion of  the  Commissioner  that  during  the  taxable  year  1919  the 
taxpayer  has  sustained  a  substantial  loss  of  the  character  above 
described,  then  the  amount  of  such  loss  shall  be  deducted  from  the 
net  income  for  the  taxable  year  1918  and  the  tax  imposed  by  this 
title  for  such  year  shall  be  redetermined  accordingly.  Any  amount 
found  to  be  due  to  the  taxpayer  upon  the  basis  of  such  redetermina- 
tion shall  be  credited  or  refunded  to  the  taxpayer  in  accordance 
with  the  provisions  of  section  252." 
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§175.      Same;  Shrinkage  in  Value  of  Securities 

It  is  the  opinion  of  the  Treasury  Department  that  a  diminution 
in  the  value  of  one's  intangible  property,  caused  by  shrinkage  in 
the  market  value  of  stocks  or  bonds,  is  not  deductible  in  the  tax- 
payer's return  of  income,  either  under  the  head  of  "depreciation" 
or  that  of  "losses."  The  following  ruling  has  been  made :  "Bonds 
and  securities  are  not  subject  to  wear  and  tear  within  the  meaning 
of  the  Federal  income  tax  law,  and  therefore  depreciation  does  not 
apply  to  any  shrinkage  in  their  value.  Shrinkage  in  the  value  of  se- 
curities as  such  does  not  constitute  a  loss  actually  sustained  within 
the  year,  the  amount  of  which  is  definitely  ascertained.  Therefore, 
under  the  rules  of  this  office  and  consistent  with  the  provision  of 
the  law,  a  shrinkage  in  the  value  of  bonds  or  like  securities  does  not 
constitute  an  allowable  deduction  from  gross  income  either  as  loss 
or  depreciation.  The  fact  that  bonds  and  similar  securities  were 
written  ofi'  at  the  direction  of  the  Comptroller  of  the  Currency  or 
the  state  banking  department  is  not  material.  A  mere  book  entry 
does  not  constitute  either  a  loss  or  gain  for  the  purpose  of  the  in- 
come tax.  The  fact  that  bonds  were  written  ofif  does  not  neces- 
sarily imply  that  they  are  a  total  loss,  nor  is  this  act  a  conclusive 
proof  that  any  loss  occurred  during  the  year  for  which  the  return 
is  made.  Losses  of  this  character  are  only  ascertainable  when  the 
securities  mature,  are  disposed  of,  or  canceled."  (T.  D.  2152,  Feb. 
12,  1915.) 

§  176.     Same;   Special  Rule  for  Dealers  in  Securities 

The  rule  stated  in  the  preceding  section  applies  only  to  those 
who  invest  in  and  own  securities.  As  to  dealers  in  securities,  a 
special  rule  has  been  made,  as  follows:  "A  dealer  in  securities 
who,  in  his  books  of  account,  regularly  inventories  unsold  secu- 
rities on  hand  either  (a)  at  cost  or  (b)  at  cost  or  market  price  which- 
ever is  lower,  may,  for  the  purposes  of  income  and  excess  profits 
taxes,  make  his  return  upon  the  basis  upon  which  his  accounts 
are  kept,  provided  that  a  description  of  the  method  employed  shall 
be  included  in  or  attached  to  the  return,  that  all  the  securities  must 
be  inventoried  by  the  same  method,  and  that  such  method  must 
be  adhered  to  in  subsequent  years,  unless  another  be  authorized 
by  the  Commissioner  of  Internal  Revenue.  Gain  or  loss  resulting 
from  the  sale  or  disposition  of  assets  inventoried  as  above  must 
be  computed  as  the  difference  between  the  inventory  value  and 
the  price  or  value  at  which  sold  or  disposed  of.  In  all  other  cas- 
es inventories  must  be  taken  at  cost  or  at  value  as  of  March  1, 
1913,  as  the  case  may  be."     (T.  D.  2609,  Dec.  19,  1917.)     This  reg- 
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Illation,  having-  been  approved  by  the  Attorney  General,  was  after- 
wards reaffirmed.     (T.  D.  2744,  July  3,  1918.) 

§  177.    Same;   Loss  on  Retirement  of  Bonds 

The  Treasury  Department  has  promulgated  the  following  ruling : 
In  a  case  wherein  a  corporation,  under  the  terms  of  its  indenture, 
securing  an  issue  of  bonds  is  required  annually  or  at  certain  speci- 
fied periods  to  purchase  and  retire  a  certain  number  of  its  bonds 
and  in  doing  so  pays  more  than  par  for  the  bonds,  the  loss  sus- 
tained is  an  allowable  deduction  from  gross  income  for  the  year  in 
which  such  purchase  is  made,  under  the  following  conditions: 

First.  If  the  bonds  were  sold  at  par,  then  the  loss  is  the  differ- 
ence between  par  and  the  price  at  which  they  were  repurchased  for 
retirement. 

Second.  If  the  bonds  were  sold  at  a  premium  and  such  premium 
was  accounted  for  as  income  for  the  year  in  which  issued,  then  the 
difference  between  par  and  the  repurchase  price  may  be  deducted 
as  loss,  but  if  the  premiums  at  which  the  bonds  were  issued  had  not, 
been  carried  into  the  income  account  then  the  loss  to  be  claimed 
should  be  the  difference  between  the  price  at  which  the  bonds  were 
sold  and  the  price  at  which  they  were  repurchased. 

Third.  If  the  bonds  were  sold  at  a  discount  and  the  discount  was 
charged  against  the  earnings  of  the  year  in  which  issued,  the  dif- 
ference between  par  and  the  repurchase  price  may  be  deducted  as  a 
loss,  but  if  the  discount  on  the  bonds  was  prorated  over  the  life  of 
the  bonds  and  the  annual  proportion  charged  against  the  yearly 
income,  the  amount  to  be  charged  off  as  a  loss  for  the  year  in  which 
the  bonds  are  repurchased  for  retirement  should  be  the  difference 
between  the  price  at  which  the  bonds  were  sold  and  the  repurchase 
price  minus  an  allowance  for  the  sum  that  had  been  charged  off 
annually  on  account  of  the  prorated  discount  on  such  bonds.  (Reg- 
ulations No.  33,  art.  152.) 

§  178.    Same;   Discarding,  Abandonment,  or  Removal  of  Property 

Loss  due  to  the  voluntary  removal  or  demolition  of  old  buildings, 
the  scrapping  of  old  machinery,  equipment,  etc.,  incident  to  renew- 
als and  replacements  will  be  deductible  from  gross  income,  in  an 
amount  representing  the  difference  between  the  cost  of  such  prop- 
erty demolished  or  scrapped  and  an  amount  measuring  a  reasona- 
ble allowance  for  the  depreciation  which  the  property  had  under- 
gone prior  to  its  demolition  or  scrapping;  that  is  to  say,  the  de- 
ductible loss  is  only  so  much  of  the  original  cost,  less  salvage,  as 
would  have  remained  unextinguished  had  a  reasonable  allowance 
been  charged  off  for  depreciation  during  each  year  prior  to  its  de- 
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striictioii.  When  a  corporation  buys  real  estate  upon  which  is  lo- 
cated a  building  or  buildings,  which  it  proceeds  to  raze,  with  a 
view  to  erecting  thereon  another  building  or  buildings,  it  will  be 
held  that  the  corporation  has  sustained  no  deductible  loss  by  rea- 
son of  the  demolition  of  the  old  building  or  buildings.  In  such 
case  it  will  be  considered  that  the  value  of  the  real  estate,  exclusive 
of  old  improvements,  is  equal  to  the  purchase  price  of  the  land  and 
buildings.     (Regulations  No.  33,  arts.  155,  156.) 

The  courts  have  held  that  the  value  of  sugar  mills,  buildings,  and 
d  plantation  railroad,  discarded  on  account  of  the  erection  of  a  larg- 
er mill  at  a  different  place  and  the  construction  of  a  different  rail- 
road connected  therewith,  is  not  a  ''loss  incurred  in  trade,"  and 
cannot  be  deducted  in  ascertaining  taxable  net  income;  and  the 
loss  of  an  old  mill  in  good  condition,  by  its  voluntary  abandon- 
iiient,  because  of  the  erection  of  a  larger  mill  at  a  different  place, 
is  not  an  "expense"  within  the  meaning  of  the  income  tax  law."' 
And  the  cost  of  replacing  a  steamship  which  has  become  unserv- 
iceable by  reason  of  her  condemnation  by  the  federal  inspectors  is 
not  a  "loss"  to  be  deducted  from  income.'^® 

§  179.    Same;   Amortization  of  Plants  for  War  Work 

A  provision  of  the  present  income  tax  law,  not  found  in  previous 
laws  on  the  same  subject,  and  applicable  to  both  individual  and 
corporate  taxpayers,  is  as  follows :  "In  the  case  of  buildings,  ma- 
chinery, equipment,  or  other  facilities,  constructed,  erected,  install- 
ed, or  acquired  on  or  after  April  6,  1917,  for  the  production  of  ar- 
ticles contributing  to  the  prosecution  of  the  present  war,  and  in 
the  case  of  vessels  constructed  or  acquired  on  or  after  such  date 
for  the  transportation  of  articles  or  men  contributing  to  the  prose- 
cution of  the  present  war,  there  shall  be  allowed  a  reasonable  de- 
duction for  the  amortization  of  such  part  of  the  cost  of  such  fa- 
cilities or  vessels  as  has  been  borne  by  the  taxpayer,  but  not  again 
including  any  amount  otherwise  allowed  under  this  title  or  pre- 
vious acts  of  Congress  as  a  deduction  in  computing  net  income. 
At  any  time  within  three  years  after  the  termination  of  the  pres- 
ent war,  the  Commissioner  may,  and  at  the  request  of  the  tax- 
payer shall,  reexamine  the  return,  and  if  he  then  finds  as  the  result 
of  an  appraisal  or  from  other  evidence  that  the  deduction  originally 
allowed  was  incorrect,  the  taxes  imposed  by  this  title  and  by  Title 
III  for  the  year  or  years  affected  shall  be  redetermined;    and  the 

7 B  Hawaiian  Commercial  &  Sugar  Co.  v.  Tax  Assessor,  14  Hawaii,  601,  28 
Ann    Cas.  980. 

7  6  In  re  Wilder's  Steamship  Co.,  16  Hawaii,  567. 
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amount  of  tax  due  upon  such  redetermination,  if  any,  shall  be  paid 
upon  notice  and  demand  by  the  collector,  or  the  amount  of  tax 
overpaid,  if  any,  shall  be  credited  or  refunded  to  the  taxpayer  in 
accordance  with  the  provisions  of  section  252."  (Revenue  Act  of 
1918,  §  214  (a)  par.  9;   Idem,  §  234  (a)  par.  8.) 

§  180.    Same ;    Death  of  Live  Stock 

A  corporation  engaged  in  raising  and  selling  sheep,  cattle,  or  oth- 
er live  stock  cannot  deduct  from  gross  income  any  amounts  claim- 
ed as  a  loss  on  account  of  the  death  of  such  live  stock  through  ex- 
posure or  otherwise,  unless  and  to  the  extent  that  such  stock  was 
specifically  paid  for  in  cash  or  its  equivalent.  If  the  stock  is  raised 
and  fed  upon  the  farm  or  range,  the  cost  of  feeding  and  raising  the 
stock  will  be  included  as  operating  expenses  of  the  corporation,  and 
no  loss  of  capital  is  sustained  when  the  live  stock  perishes.  If, 
however,  the  live  stock  was  purchased  and  the  cost  thereof  was  not 
charged  into  expenses  and  as  such  deducted  from  gross  income,  the 
deductible  loss  will  be  the  actual  purchase  price  of  the  stock  which 
perished,  less  any  depreciation  which  had  been  previously  charged 
ofif  and  deducted  with  respect  to  such  purchased  live  stock.  (T. 
D.  2153.) 

§  181.    Same;   Losses  Not  Connected  with  Trade  or  Business 

In  addition  to  the  deduction  for  losses  of  the  kind  discussed  in 
the  preceding  sections,  the  present  statute  allows  the  individual 
taxpayer  to  make  a  deduction  of  "losses  sustained  during  the  tax- 
able year  and  not  compensated  for  by  insurance  or  otherwise,  if 
incurred  in  any  transaction  entered  into  for  profit,  though  not  con- 
nected with  the  trade  or  business ;  but  in  the  case  of  a  nonresident 
alien  individual  only  as  to  such  transactions  within  the  United 
States."  (Revenue  Act  of  1918,  §  214  (a)  par.  5.)  This  is  evident- 
ly intended  to  cover  the  case  where  a  person  occasionally  or  inci- 
dentally engages  in  a  transaction  out  of  which  he  expects  to  make 
a  profit,  but  aside  from  his  regular  trade  or  occupation,  as,  for  in- 
stance, where  one  buys  a  piece  of  real  property  or  some  shares  of 
stock,  not  to  hold  permanently,  but  to  sell  again,  and  sustains  a 
loss  when  he  parts  with  the  property.  Such  a  loss  would  not  have 
been  deductible  under  some  earlier  income  tax  laws  because  not 
"incurred  in  trade." 

§  182.     Debts  Written  Off  as  Worthless 

The  income  tax  law  allows  the  individual  taxpayer  and  also  cor- 
porations to  deduct  from  his  return  of  income  "debts  ascertained  to 
be  worthless  and  charged  off  within  the  taxable  year."     (Revenue 
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Act  of  1918,  §  214.)  Under  the  corporation  excise  tax  law  of  1909, 
containing  a  provision  for  deducting  uncompensated  losses,  it  was 
ruled  that  bad  debts,  if  charged  ofif  on  the  company's  books  dur- 
ing the  year,  were  proper  deductions,  though,  if  such  debts  were 
subsequently  collected,  they  must  be  accounted  for  as  income.  (T. 
D.  1742,  par.  75.)  And  it  is  reasonable  that  a  similar  construction 
should  be  applied  to  the  act  now  in  force.  Under  the  income  tax 
law  of  1913,  the  following  ruling  was  made:  "Debts  arising  from 
unpaid  wages,  salaries,  rents,  and  items  of  similar  taxable  income 
will  not  be  allowed  as  general  deductions  unless  the  income  which 
they  represent  has  been  included  in  a  return  of  gross  income  for 
the  year  in  which  the  deduction  as  a  bad  debt  is  sought  to  be  made 
or  in  a  previous  year  and  the  debts  themselves  have  been  actually 
ascertained  to  be  worthless  and  charged  off."  (T.  D.  2224,  July  13, 
1915.) 

Under  the  former  income  tax  laws  it  was  held  that  a  merchant, 
in  making  his  statement  of  income,  was  entitled  to  deduct  from  his 
gross  profits  the  bad  debts  m.ade  during  the  year  to  which  the  state- 
ment related,  or  such  as  appeared  to  be  uncollectible  at  the  end  of 
that  year,  but  not  debts  which  became  worthless  after  the  expira- 
tion of  that  year,  although  before  the  date  of  the  return, '^^ 

The  term  "debts"  should  not  be  taken  in  its  broadest  sense.  It 
is  a  term  capable  of  a  wide  variety  of  meanings.  But  considering 
the  connection  in  which  it  is  found  and  the  general  purpose  of  the 
statute,  it  is  apparent  that  it  includes  only  such  debts  as  arise  in 
or  are  connected  with  the  business  of  the  year,  or,  in  other  words, 
debts  which,  if  they  had  been  paid,  would  have  constituted  a  part 
of  the  year's  taxable  income.  Money  owing  to  one  may  constitute 
a  part  of  his  capital,  so  that  its  payment  would  not  swell  his  in- 
come, but  only  change  the  form  of  the  capital.  In  this  case,  if  it 
should  prove  uncollectible,  it  would  not  constitute  a  proper  de- 
duction. Thus,  in  an  English  case,  it  appeared  that  the  company 
in  question  carried  on  the  business  of  zinc  smelting,  and  for  this 
purpose  it  required  large  quantities  of  "blende."  To  supply  the 
blende  a  new  company  was  formed,  which  from  time  to  time  re- 
ceived assistance  from  the  smelting  company  in  the  form  of  ad- 
vances on  loan.  The  new  company  proving  unsuccessful  and  going 
into  liquidation,  the  amount  due  from  it  to  the  smelting  company 
was  written  off  as  a  bad  debt.  But  it  was  held  that  the  advances 
were  an  investment  of  capital,  and  that  the  loss  was  not  deductible 
in  estimating  the  profits  of  the  company  for  assessment  under  the 

7  7  U.  S.  V.  Mayer,  Deady,  127,  Fed.  Cas.  No.  15,753. 
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income  tax/'  On  the  other  hand,  where  a  brewing  company  made 
loans  to  its  customers  on  the  security  of  public  houses,  and  if  the 
security  did  not  realize  the  amount  of  the  loan,  the  company  wrote 
off  the  loss  as  a  bad  debt,  it  was  held  that,  in  arriving  at  its  profits 
for  assessment  to  income  tax,  the  company  was  entitled  to  deduct 
the  amount  of  such  losses  as  worthless  debts. ''^ 

§  183.     Same;    Tests  of  Worthlessness  of  Debts 

In  order  to  establish  the  right  to  a  deduction  for  a  bad  debt, 
it  is  not  essential  that  the  debt  or  account  shall  be  proved  worth- 
less by  legal  proceedings  before  the  deduction  may  be  allowed,  but 
the  creditor  must  not  only  be  satisfied  that  the  debt  or  account  is 
worthless,  but  must  be  able  to  satisfy  the  Commissioner  or  col- 
lector that  the  account  charged  off  was  definitely  determined  at 
the  time  to  be  worthless  and  had  not  been  recognized  as  worthless 
or  without  value  prior  to  the  beginning  of  the  year  for  which  the 
return  is  made.  Where  all  of  the  surrounding  and  attendant  cir- 
cumstances indicate  that  a  debt  is  worthless  and  uncollectible,  and 
that  legal  action  to  enforce  payment  would  in  all  probability  not 
result  in  the  satisfaction  of  execution  on  a  judgment,  a  showing 
of  these  facts  will  be  a  sufficient  showing  of  the  worthlessness  of 
the  debt  for  the  purpose  of  a  deduction.  But  in  the  absence  of 
legal  proceedings  to  determine  the  collectibility  of  a  debt  or  ac- 
count, the  question  of  whether  or  not  it  is  an  asset  without  value 
will  depend  largely  upon  the  judgment  of  the  creditor.  The  mere 
writing  down  of  the  value  of  an  account  does  not  constitute  such 
a  loss  as  may  be  allowably  deducted.  The  deduction  will  be  per- 
missible only  when  the  debt  or  account  is  written  out  of  the  as- 
sets of  the  creditor.  Bankruptcy  may  or  may  not  be  an  indica- 
tion of  the  worthlessness  of  a  debt.  Actual  determination  of 
worthlessness  in  such  cases  is  possible  only  when  a  settlement  in 
the  bankruptcy  proceedings  shall  have  been  had.  Only  the  dif- 
ference between  the  amount  received  in  the  distribution  of  the 
assets  of  the  bankrupt  and  the  amount  of  the  proved  claim  may 
be  considered  as  a  bad  debt.     (Regulations  No.  33,  arts.  8,  151.) 

§  184.     Same;    Compromise  of  Claims 

Where  an  indebtedness  is  claimed  and  contested  and  a  settle- 
ment is  had  by  way  of  compromise  whereby  an  arnount,  less  than 
the  debt  claimed,  is  accepted  in  full  payment  and  satisfaction  of  the 
debt,  the  difference  between  the  amount  paid  and  that  claimed  is 

7  8  English  Crown  Spelter  Co.  v.  Baker,  99  Law  T.  353,  5  Tax  Cas.  327. 
10  Reid's  Brewery  Co.  v.  Male  [1891]  2  Q.  B.  1,  3  Tax  Cas.  279. 
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not  allowable  as  a  deduction  for  bad  debts.  Where  the  settlement 
in  compromise  consists  of  a  promise  to  pay  an  amount  less  than 
the  debt  claimed,  the  amount  promised  to  be  paid  forms  the  basis 
of  a  new  transaction,  and  upon  failure  to  make  good  this  promise 
the  question  will  arise  as  to  the  deductibility  of  the  new  amount 
only.     (Regulations  No.  33,  art.  8,  par.  93.) 

§  185.     Same;   Loss  on  Foreclosure  of  Mortgage 

Where,  under  foreclosure,  a  mortgagee  buys  in  the  mortgaged 
property  and  credits  the  indebtedness  with  the  purchase  price  the 
difiference  between  purchase  price  and  the  indebtedness  will  not 
be  allowable  as  a  deduction  for  bad  debt — the  property  which  was 
security  for  the  debt  being  in  possession  and  ownership  of  the 
mortgagee  is,  for  the  purposes  of  income  tax,  held  to  be  suffi- 
cient to  justify  a  disallowance  of  a  claim  for  bad  debt.  Only 
where  purchaser  for  less  than  debt  is  another  than  mortgagee  may 
the  difference  between  debt  and  net  from  sale  credited  be  deducted 
as  bad  debt.     (Regulations  No.  33,  art.  8,  par.  98.) 

§  186.     Depreciation  of  Property;    Statutory  Provision 

In  the  case  of  both  individual  taxpayers  and  corporations,  the  in- 
come tax  law  provides  for  the  deduction  from  their  returns  of  gross 
income  of  "a  reasonable  allowance  for  the  exhaustion,  wear  and 
tear  of  property  used  in  the  trade  or  business,  including  a  reason- 
able allowance  for  obsolescence."  (Revenue  Act  of  1918,  §  214  (a) 
par.  8,  §  234  (a)  par.  7.)  It  is  only  under  this  description,  and  as 
thus  limited,  that  a  deduction  can  be  allowed  on  account  of  the 
depreciation  of  property.  And  according  to  the  plain  import  of 
these  terms,  an  allowance  for  depreciation  can  be  claimed  only  in 
respect  to  tangible  property  which  is  directly  employed  in  the  pro- 
duction of  the  income  taxed,  such  as  buildings,  machinery,  furni- 
ture and  fixtures,  ships,  vehicles,  rolling  stock  and  roadbed,  and 
the  like.  For  the  language  of  the  act  only  applies  to  property 
which  is  "used"  in  business  or  trade,  and  which,  in  the  process 
of  such  use,  is  subject  to  "exhaustion"  or  "wear  and  tear." 

§  187.     Same;    Treasury  Regulations 

The  regulations  made  by  the  Treasury  Department  on  the  gen- 
eral subject  of- the  allowance  for  depreciation  are  as  follows: 

Depreciation  as  here  used  must  be  differentiated  from  depletion, 
obsolescence,  and  other  losses  elsewhere  provided  for  in  these  reg- 
ulations. 

The  deduction  for  depreciation  should  be  the  amount  of  the  loss 
occurring  during  the  year  to  which  the  return  relates,  estimated 
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on  the  cost  of  the  physical  property  with  respect  to  which  such 
deduction  is  claimed,  which  loss  results  from  wear  and  tear  due  to 
the  use  to  which  the  property  is  put  and  which  loss  has  not  been 
made  good  through  expenditures  for  renewals,  replacements,  and 
repairs,  deducted  under  the  heading  of  expense  for  maintenance 
and  operation. 

If  it  develops  that  by  reason  of  underestimating  the  life  of  the 
property  or  by  overestimating  the  rate  of  deterioration  an  amount 
in  excess  of  the  yearly  depreciation  has  been  taken,  the  rate  ap- 
plicable to  future  years  should  at  once  be  reduced  and  the  bal- 
ance of  the  cost  of  the  property  not  provided  for  through  a  depre- 
ciation reserve  should  be  spread  over  the  estimated  remaining  life 
of  the  property. 

No  definite  rate  has  been  fixed  by  which  an  allowable  deduction 
on  account  of  depreciation  in  the  value  of  any  class  of  property 
subject  to  wear  and  tear  is  to  be  computed,  but  it  is  contemplated 
that  this  allowance  shall  be  computed  upon  the  basis  of  the  cost 
of  the  property  and  the  probable  number  of  years  constituting  its 
life.  The  deduction  to  be  allowed  relates  solely  to  loss  due  to 
use,  wear  and  tear,  and  the  matter  of  obsolescence  is  not  relevant, 
inasmuch  as  when  the  property  becomes  obsolete  a  deduction  for 
the  loss  sustained  thereby,  representing  the  difference  between  the 
cost  and  the  amount  of  depreciation  previously  charged  ofif  or 
which  should  have  been  charged  oflf  in  prior  years,  will  be  allowed. 

Depreciation  computed  on  total  invoice  cost  of  merchandise  in 
stock  is  not  an  allowable  deduction,  except  that  if  any  portion  of 
the  merchandise  in  stock  is  unsalable  by  reason  of  obsolescence  or 
damage,  a  depreciation  deduction  not  in  excess  of  the  decline  in 
value  during  the  taxable  year  will  be  allowed.  (Regulations  No. 
33,  arts.  159-169.) 

Additional  rulings  and  explanations  were  given  in  the  "Income 
Tax  Primer,"  a  pamphlet  prepared  and  published  by  the  Bureau 
of  Internal  Revenue  in  1918  "for  the  information  and  assistance  of 
taxpayers,"  which,  while  not  of  equal  authority  with  the  formal 
"regulations,"  will  probably  be  a  safe  guide  for  the  taxpayer  in 
making  his  return,  unless  in  case  of  palpable  inconsistency.  They 
are  as  follows: 

As  the  rate  at  which  depreciation  may  be  claimed  is  dependent, 
in  a  greater  or  less  extent  upon  local  conditions,  the  use  to  which 
the  property  is  put,  and  its  probable  lifetime  under  normal  busi- 
ness conditions,  no  specific  rates  at  which  it  may  be  claimed  have 
ever  been  established.  The  law  states  that  a  "reasonable  allow- 
ance" may  be  claimed,  and  it  is  for  the  taxpayer  to  determine  what 
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constitutes  a  "reasonable  allowance."  To  compute  the  amount 
which  may  be  claimed,  a  taxpayer  should  determine  the  probable 
lifetime  of  the  property,  then  divide  its  cost  to  him  by  the  num- 
ber of  years  it  will  be  usable  in  a  business  in  which  employed,  and 
the  result  thus  obtained  will  represent  the  amount  which  may  be 
claimed  each  year  as  a  deduction,  e.  g.,  a  frame  building,  the  prob- 
able lifetime  of  which,  without  repair  or  replacement,  is  twenty-five 
years,  cost  $5,000.  Divide  $5,000  by  25  and  claim  $200  each  year 
as  depreciation. 

While  each  taxpayer  must  determine  the  probable  lifetime  of  his 
property  without  regard  to  the  following  figures,  it  has  been  esti- 
mated that  the  average  usable  lifetime  of  a  frame  building  is 
twenty-five  years ;  a  brick  building,  thirty-five  years ;  a  stone 
building  or  a  steel  and  concrete  building,  fifty  to  a  hundred  years. 
The  estimated  lifetime  of  ordinary  machinery  is  ten  years,  that 
of  automobiles  used  for  business  or  farm  purposes  and  farm 
tractors,  four  to  five  years. 

If  a  taxpayer  wishes  to  claim  the  full  amount  of  depreciation 
estimated  to  have  occurred  in  the  value  of  a  building  or  other 
property  used  for  business  or  trade  purposes,  he  may  do  so,  but  this 
precludes  his  claiming  a  deduction  to  cover  any  amount  expended 
during  the  same  year  in  making  repairs.  If  he  wishes  to  claim  a 
deduction  on  account  of  repairs,  their  cost  must  be  deducted  from 
the  full  amount  of  depreciation,  and  the  balance  may  then  be 
claimed  as  a  deduction  under  the  heading  of  "Depreciation" ;  that 
is,  if  the  taxpayer  expends  $100  in  making  repairs  to  a  building 
which  will  depreciate  in  value  $200  during  the  calendar  year  he 
may  claim  $100  as  a  business  expense  and  $100  as  depreciation,  or 
he  may  claim  $200  as  depreciation  and  nothing  for  repairs.  In 
short,  the  aggregate  deductions  claimed  on  account  of  repairs  and 
depreciation  must  not  exceed  the  full  amount  of  depreciation  es- 
timated to  have  occurred. 

Note.  The  repairs  referred  to  in  this  paragraph  are  such  as  are  general  in 
character,  represent  replacements,  &c.  Small  items,  such  as  replacement  of 
broken  window  panes,  papering,  minor  repairs,  «S:c.,  are  allowable,  even  though 
full  amount  of  depreciation  has  been  claimed. 

But  there  is  ground  to  doubt  the  correctness  of  this  ruling,  in 
so  far  as  it  holds  that  the  taxpayer  may  not  claim  deductions  both 
for  depreciation  and  for  ordinary  repairs.  A  recent  decision  by  a 
United  States  District  Court  is  to  the  efifect  that  a  steamship  com- 
pany is  entitled  to  deduct  amounts  paid  for  ordinary  and  necessary 
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repairs  in  the  maintenance  and  operation  of  its  business  and  proper- 
ty, and  in  addition  a  reasonable  allowance  for  depreciation  of  prop- 
erty, if  any.  It  was  said  by  Judge  Bean :  "The  operation  of  a  busi- 
ness or  property  includes  payment  for  labor  and  materials  which 
go  into  the  actual  operation  thereof,  while  maintenance  means  the 
upkeep  or  preserving  the  condition  of  the  property  to  be  operated, 
and  therefore  in  my  judgment,  includes  the  cost  of  ordinary  re- 
pairs necessary  and  proper  from  time  to  time  for  that  purpose. 
Depreciation  is  not  to  be  confused  with  ordinary  repairs.  It  is  in- 
tended to  cover  the  estimated  lessening  in  value  of  the  original 
property,  if  any,  due  to  wear  and  tear,  decay,  or  gradual  decline 
from  natural  causes,  inadequacy,  obsolescence,  etc.,  which  at  some 
time  in  the  future  will  require  the  abandonmeint  or  replacement  of 
the  property  in  spite  of  ordinary  current  repairs."  (San  Francis- 
co &  Portland  S.  S.  Co.  v.  Scott  (D.  C.)  253  Fed.  854.)  But  in  this 
connection,  attention  must  be  given  to  the  provision  of  the  new 
statute  that,  among  the  "items  not  deductible,"  shall  be  the  follow- 
ing: "Any  amount  expended  in  restoring  property  or  in  making 
good  the  exhaustion  thereof  for  which  an  allowance  is  or  has  been 
made."    Revenue  Act  of  1918,  §  215  (c). 

In  claiming  depreciation  the  following  fundamental  principles 
must  be  taken  into  consideration  : 

(a)  Only  such  depreciation  as  results  from  exhaustion,  wear,  and 
tear  of  property,  arising  out  of  its  use  or  employment  in  business  or 
trade,  can  be  claimed.  Depreciation  in  the  value  of  a  home  or 
any  article  of  property,  such  as  automobiles,  used  for  personal 
pleasure  or  convenience,  cannot  be  claimed ;  the  property  must  be 
used  for  the  purpose  of  producing  income. 

(b)  Depreciation  other  than  that  arising  from  wear  and  tear, 
such  as  a  lessening  of  values  due  to  changes  in  the  social  or  busi- 
ness conditions  in  the  neighborhood  in  which  a  property  is  located, 
changes  of  street  grade,  or  fluctuations  in  market  value,  &c.,  cannot 
be  claimed. 

(c)  Depreciation  in  the  value  of  land,  whether  improved  or  un- 
improved, due  to  ordinary  erosion,  exhaustion,  or  any  other  cause 
cannot  be  claimed. 

(d)  Where  the  value  of  a  piece  of  machinery  or  any  other  asset 
is  lessened  by  reason  of  the  production  of  an  improved  machine  or 
article,  that  depreciation  cannot  be  claimed,  as  it  does  not  result 
from  exhaustion,  wear,  and  tear. 

(e)  Where,  in  the  course  of  years,  the  owner  of  property  has 
claimed  its  full  cost  as  depreciation  in  his  income-tax  returns,  no 
further  claim  will  be  allowed. 
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(f)  The  value  to  be  cared  for  by  depreciation  is  the  actual 
amount  invested  in  the  property  and  not  the  value  which  may  be 
arbitrarily  or  otherwise  fixed.    U.  S.  Income  Tax  Primer,  art.  99. 

§  188.    Same ;  Rulings  and  Decisions 

Depreciation  is  a  well-known  and  important  item  in  all  modern 
corporation  accounting.  And  in  estimating  the  net  profits  of  any 
business,  this  item  must  be  reckoned  with,  either  by  figuring  a  cor- 
responding reduction  in  the  value  of  capital  assets,  by  the  creation 
of  a  surplus  or  reserve  fund  for  the  eventual  replacement  of  the 
plant  or  such  portions  of  it  as  will  become  exhausted,  or  by  the 
expenditure  of  current  earnings  in  the  restoration  of  machinery  or 
other  property  which  has  been  impaired  or  has  deteriorated  by 
use.  In  the  latter  case,  there  is  no  shrinkage  in  the  value  of  as- 
sets, but  there  is  an  annual  expenditure  over  and  above  the  ordi- 
nary operating  expenses.  And  under  the  income  tax  law,  it  is  ruled 
that  depreciation,  to  be  an  allowable  deduction  in  the  return  of  an- 
nual net  income  of  a  corporation,  must  be  charged  oflf  on  the  ledger 
of  the  corporation,  so  as  to  show  a  reduction  in  its  capital  assets 
to  the  extent  of  the  depreciation  claimed.  In  other  words,  if  a 
corporation  expends  money  in  repairing  or  replacing  depreciated 
property,  it  may  claim  an  allowance  therefor  under  the  head  of  re- 
pairs or  expenses  of  the  business,  but  in  that  case  will  not  be  en- 
titled to  claim  also  for  depreciation.**^  The  question  of  what  is  a 
"reasonable  allowance"  for  depreciation  is  one  depending  on  the 
circumstances  of  each  particular  case,  and  if  the  amount  of  the  tax 
to  be  paid  is  brought  into  litigation,  it  is  to  be  determined  as  a 
question  of  fact  on  the  evidence.®^ 

The  application  of  a  general  rule  of  this  kind  to  a  concrete  case 
is  well  illustrated  in  a  Scotch  case,  which  concerned  the  method  of 
figuring  the  deduction  to  be  allowed  for  annual  wear  and  tear  of 
such  a  piece  of  property  as  a  steamship.  It  was  said  that  the  prop- 
er method  is  to  take  the  average  life  of  such  a  property  (here  esti- 
mated at  22  years)  and  over  that  period  spread  the  whole  original 
cost,  allowing  for  each  year  a  deduction  equivalent  to  the  quotient 
obtained  by  dividing  such  cost  by  such  number  of  years,  without 
taking  into  account  the  value  of  the  use  of  the  money  so  annually 
allowed  by  way  of  deduction,  or  considering  what  the  owner  may 
do  with  it.  The  method  pursued  by  the  commissioners  of  inland 
revenue  in  this  case  was  to  calculate  the  sum  which,  being  allowed 
annually  and  placed  at  interest,  would  amount  to  the  original  cost 

81  T.  D.  1742,  par.  83. 

82  u.  S.  V.  Xipissing  Mines  Ck).  (D.  C.)  202  Fed.  803. 

(214) 


Ch,  7)  DEDUCTIONS  AND   CREDITS  §   188 

of  the  vessel  at  the  end  of  the  22  years,  thus  in  effect  requiring  the 
owner  to  establish  a  sinking  fund  and  keep  it  invested,  or  to  amor- 
tize the  value  of  his  property  by  the  growth  of  a  fund  for  its  re- 
placement.   But  this  the  court  held  to  be  incorrect.^^ 

If  an  allowance  for  depreciation  can  be  applied  to  anything  else 
than  the  tangible  property  employed  in  the  business,  a  question 
arises  concerning  shrinkage  in  the  market  value  of  stocks,  bonds, 
and  other  investments.  As  above  stated,  the  statute  now  in  force 
would  exclude  such  a  case  if  read  literally.  The  Treasury  Depart- 
ment takes  the  view  that  a  deduction  for  shrinkage  in  the  value  of 
securities  cannot  be  claimed  under  the  head  of  "depreciation,"  but 
that  depreciation  in  the  book  value  of  capital  assets,  representing 
an  actual  shrinkage,  may  be  deducted  as  a  "loss."  (T.  D,  2005, 
July  8,  1914.) 

It  has  been  ruled  that  "good  will  does  not  represent  a  value  at- 
taching to  physical  property,  and  it  is  an  intangible  asset  whose 
value,  separate  and  apart  from  the  business  with  which  it  is  con- 
nected, is  not  capable  of  determination.  For  the  purpose  of  the 
income  tax,  it  is  capable  of  neither  appreciation  nor  depreciation. 
Hence  an  amount  claimed  to  represent  its  decline  in  value  is  not 
an  allowable  deduction  from  gross  income  in  computing  the  tax 
liability  of  an  individual  or  corporation."  (T.  D.  2137,  Jan.  30, 
1915.) 

If  costumes  purchased  by  actors  and  actresses  are  used  exclu- 
sively in  the  production  of  a  play,  and  are  not  adapted  for  occa- 
sional personal  use,  and  are  not  so  used,  a  deduction  may  be  claim- 
ed on  account  of  such  depreciation  in  their  value  as  occurs  during 
the  year,  on  account  of  wear  and  tear  arising  from  their  use  in  the 
productions  of  the  play  or  their  becoming  obsolete  at  the  close  of 
the  production.  (T.  D.  2090,  Dec.  14,  1914.)  Depreciation  of  farm 
buildings,  other  than  a  dwelling  occupied  by  the  owner,  actually 
sustained  within  the  year,  in  excess  of  repairs  made,  will  be  con- 
sidered an  allowable  deduction.     (Idem.) 

The  English  income  tax  law  provides  that  where  full  effect  can- 
not be  given  to  the  deduction  for  wear  and  tear  in  any  given  year, 
owing  to  the  profits  chargeable  with  the  income  tax  being  less  than 
the  deduction,  that  part  of  the  deduction  to  which  effect  has  not 
been  given  shall,  for  the  purpose  of  making  the  assessment  for  the 
following  year,  be  added  to  the  amount  of  the  deduction  for  wear 

83  Leith,  Hull  &  Hamburg  Steam  Packet  Co.  v.  Inland  Revenue,  1  Sess. 
Cas.  Scotch  (1899)  1117.  Further  as  to  the  allowance  for  depreciation  in  the 
case  of  steamships,  see  Cunard  S.  S.  Co.  v.  Coulson  [1899]  1  Q.  B.  865. 
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and  tear  in  that  year.®*  In  a  late  case,  upon  the  assessment  of  the 
profits  of  plaintiff's  ships  for  income  tax,  it  was  admitted  that,  prior 
to  the  year  of  assessment,  plaintiff  had  received  allowances  for  de- 
preciation of  the  ships  by  wear  and  tear  of  an  amount  aggregat- 
ing at  least  96  per  cent  of  their  prime  cost,  and  that,  at  the  time 
of  the  assessment,  the  break-up  value  of  the  ships  was  more  than 
4  per  cent,  and  that  in  one  instance  plaintiff  had  received  more  than 
100  per  cent  of  the  original  cost.  Nevertheless  it  was  held  that 
the  commissioners  were  bound  to  allow  a  just  and  reasonable  de- 
duction for  depreciation  during  the  year  of  assessment.*^ 

§  189.     Same ;   Rented  Real  Estate 

In  the  case  of  an  income  derived  from  the  rent  of  a  building — 
such  as  a  dwelling,  an  apartment  house,  a  hotel,  a  store,  or  an  of- 
fice building — it  should  be  observed  that  a  claim  should  not  be 
allowed  both  for  repairs  and  for  depreciation,  if  the  repairs  make 
good  the  depreciation.  And  it  is  only  the  building  which  can  de- 
preciate in  the  sense  of  the  income  tax  law,  since  that  alone  is  sub- 
ject to  ''wear  and  tear."  On  this  point  the  Treasury  Department 
has  ruled  as  follows :  "Real  estate,  as  such,  and  as  distinct  from 
the  improvements  thereon,  is  not  reduced  in  value  by  reason  of 
wear  and  tear,  and  it  therefore  follows  that  the  allowance  contem- 
plated by  depreciation  in  the  case  of  real  estate  corporations  does 
not  apply  to  the  ground,  but  is  intended  to  measure  the  decline  in 
the  value  of  the  improvements,  which  decline  in  value  is  due  to 
wear  and  tear  of  such  improvements.  In  determining  the  cost  of 
the  real  estate,  in  most  cases  no  segregation  is  made  of  the  cost  of 
buildings  as  separate  and  distinct  from  the  cost  of  the  grounds 
upon  which  such  buildings  stand.  In  such  cases,  where  the  actual 
cost  of  the  buildings  or  improvements  at  the  time  they  were  taken 
over  by  the  corporation  cannot  be  definitely  determined,  it  will  be 
sufficient  for  the  purpose  of  determining  the  rate  of  depreciation 
to  be  used  in  computing  the  amount  which  will  be  deductible  from 
gross  income  to  estimate  the  actual  value  of  the  buildings  or  im- 
provements as  of  [the  date  when  the  law  took  effect],  provided 
such  buildings  were  in  existence  at  that  time,  and  provided  that 
the  value  placed  upon  such  buildings  shall  not  be  in  excess  of  the 
cost  of  such  buildings,  less  an  amount  measuring  the  depreciation 
which  had  previously  been  sustained."     (T.  D.  2137,  Jan.  30,  1915.) 

This  subject  has  also  been  discussed  in  an  important  and  well- 
considered  decision  of  a  federal  court,  from  which  we  quote  as  fol- 

84  See  Scottish  Shire  Line  v.  Inland  Revenue  [1912]  Sess.  Cas.  1108. 
«5  Hall  V.  Rickman,  94  Law  T.  224. 
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lows :  "The  plaintiff  was  allowed  3  per  cent  for  depreciation  on  an 
apartment  house  owned  by  him.  The  burden  is  on  him  to  show 
that  the  depreciation  so  allowed  was  too  small.  This  allowance 
is  for  the  wear  and  tear  suffered  by  the  building  during  the  tax 
year,  which  means  the  physical  deterioration  that  the  building  suf- 
fered during  that  period.  It  does  not  take  into  account  deprecia- 
tion in  value  due  to  a  loss  of  rental  value  because  of  the  construc- 
tion of  more  modern  buildings  with  improv-ed  facilities,  or  due  to 
a  change  in  the  neighborhood.  It  is  to  be  based  on  the  life  of  the 
building,  in  the  sense  of  the  number  of  years  the  building  would 
remain  in  a  condition  to  be  habitable  for  the  uses  for  which  it  was 
constructed  and  used,  and  which  was  in  the  instant  case  for  an 
apartment  house,  and  not  merely  the  number  of  years  it  would 
stand  without  being  condemned  and  torn  down.  The  annual  de- 
preciation would  be  an  amount  represented  by  a  fraction  having 
one,  the  tax  year,  for  the  numerator  and  the  number  of  years,  rep- 
resenting the  ascertained  life  of  the  building,  as  the  denominator. 
This  assumes  that  there  would  be  an  average  deterioration  suffered 
each  year  during  the  life  of  the  building,  and  that  the  plaintiff 
would  keep  the  building  in  good  repair  during  the  life  of  it.  This 
the  law  exacts  of  him.  Upon  these  assumptions,  and  giving  this 
meaning  to  the  words  of  the  statute,  'a  reasonable  allowance  for 
the  exhaustion,  wear,  and  tear  of  the  property  arising  out  of  its 
use  or  employment  in  the  business,'  the  amount  of  the  deduction 
allowed  by  the  government  to  the  plaintiff  on  this  account  is  deem- 
ed to  be  reasonable."  *®  The  ruling  of  the  Treasury  Department 
is  as  follows :  In  the  case  of  buildings  the  deduction  on  account  of 
depreciation  shall  not  include  any  allowance  for  an  estimated  loss 
due  to  lessening  of  rental  value,  nor  shall  the  computation  of  the 
deduction  be  influenced  by  the  changed  environment  after  a  period 
of  years,  nor  by  its  lack  of  adaptability  to  the  use  originally  intend- 
ed nor  to  any  other  outside  influence  affecting  its  value,  but  an 
allowable  depreciation  shall  be  determined  solely  upon  the  esti- 
mated life  of  such  buildings  after  making  due  allowance  for  ordi- 
nary repairs,  the  cost  of  which  may  be  deducted  as  expenses  for 
maintenance  and  operation.     (Regulations  No.  33,  art.  162.) 

§  190.     Same;   Obsolescence 

The  Revenue  Act  of  1918,  §  214  (a)  par.  8,  provides  that  the  de- 
duction for  depreciation  may  include  "a  reasonable  allowance  for 
obsolescence."  The  question  of  allowing  for  depreciation  in  the 
case  of  property  which  though  not  physically  impaired  has  become 

86  Cohen  v.  Lowe  (D.  C.)  234  Fed.  474. 
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obsolete  is  one  of  great  difficulty.  Undoubtedly  a  business  property 
diminishes  in  value  unless  it  is  kept  up  to  the  standard  of  efficiency 
set  by  new  inventions,  new  appliances,  and  new  methods,  since  it 
cannot  otherwise  successfully  compete  with  its  better-equipped  ri- 
vals. And  in  a  broad  sense,  this  is  clearly  "depreciation."  But  it  is 
not  depreciation  by  reason  of  "wear  and  tear,"  or  by  reason  of  its 
use  in  the  business.  And  so  the  decisions  tmder  income  tax  laws,  in 
so  far  as  they  have  adverted  to  this  point,  tend  to  the  applica- 
tion of  a  stricter  rule.  Thus,  in  an  English  case  it  was  held  that 
depreciation  on  account  of  wear  and  tear  does  not  include  the  loss 
on  apparatus  which  is  discarded  because  it  has  become  old-fash- 
ioned or  obsolete,  as  in  the  case  where  a  street  railway  company 
changes  its  motive  power  from  horse  power  to  electric  power,  and 
thereupon  is  obliged  to  take  up  and  cast  aside  the  rails  in  use, 
which,  though  not  worn  out,  cannot  be  used  for  the  new  track.®" 
So  again,  under  the  English  statute,  which  allows  a  deduction  for 
"diminished  value  by  reason  of  wear  and  tear  during  the  year  of 
any  machinery  or  plant,"  it  was  ruled  that  the  owners  of  a  ship 
engaged  in  trade  were  not  entitled  to  a  deduction  for  depreciation 
in  the  value  of  their  vessel  caused  by  the  building  of  ships  of  a 
better  construction  or  better  equipped,  though  this  circumstance 
rendered  their  own  property  less  desirable  for  the  use  of  charterers 
and  so  diminished  its  earning  power.®®  And  it  has  been  ruled  that 
depreciation  cannot  be  claimed  in  respect  to  an  apartment  house 
because  its  rental  value  diminishes,  in  consequence  of  the  compe- 
tition of  newer  and  more  desirable  apartments,  or  because  of  a 
change  in  the  character  of  the  neighborhood,  making  it  less  attrac- 
tive to  tenants.®®  On  the  other  hand,  the  Treasury  Department 
has  prescribed  the  following  regulations  on  the  subject  of  deduc- 
tions for  obsolescence :  Amounts  representing  losses  on  account  of 
obsolescence  of  physical  property  may  be  included  as  a  deduction 
from  gross  income  as  a  loss,  provided  such  amounts  have  been 
recorded  in  the  bopks  following  the  condemnation  and  withdrawal 
from  use  of  the  obsolete  property.  The  amount  of  obsolescence  that 
may  be  claimed  as  a  deduction  shall  be  ascertained  by  deducting 
from  the  cost  of  the  property  .the  total  amount  that  has  been  pre- 
viously claimed  and  deducted  on  account  of  the  depreciation  of  the 
property,  plus  the  residual  value  at  time  of  obsolescence,  or  plus  the 
amount  received  for  the  sale  of  the  property.    The  obsolescence  de- 

87  Ix)ndon  County  Council  v.  Edwards,  5  Tax  Cas.  383. 

88  Burnley  Steamship  Co.  v.  Aikin,  31  Scotch  Law  Rep.  803,  3  Tax  Cas.  275. 
8  9  Cohen  v.  Lowe  (D.  C.)  234  Fed.  474. 
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duction  must  not  include  the  accumulated  depreciation  applicable  to 
prior  years.  If  no  depreciation  has  been  charged  off  against  such 
property  and  deducted  from  gross  income  of  prior  years,  the  amount 
allowable  as  a  deduction  for  the  year  in  which  the  property  be- 
comes obsolete  shall  be  ascertained  by  deducting  from  the  cost  of 
the  property  its  residual  value  plus  an  amount  equal  to  the  depre- 
ciation actually  sustained  during  the  prior  period  and  which  might 
have  been  deducted  when  computed  at  the  rate  applicable  to  the 
same  or  similar  property.  The  amount  of  depreciation  thus  arrived 
at  as  applicable  to  former  years  may  be  made  the  basis  of  amended 
returns  and  a  claim  for  the  refund  of  taxes  overpaid  by  reason  of 
the  fact  that  no  depreciation  deduction  was  claimed  in  those  years. 
If  designs,  drawings,  patterns,  or  models  result  in  the  production 
of  goods  which  prove  to  be  salable  for  a  certain  length  of  time  and 
then  become  obsolete  and  can  not  be  sold,  the  amount  expended  for 
such  designs,  drawings,  patterns,  or  models,  less  any  amounts  pre- 
viously claimed  as  depreciation  with  respect  to  the  same  or  as  a 
return  of  capital,  may  when  charged  off,  be  included  in,  and  de- 
ducted as  a  loss  incident  to  running  the  business,  provided  full  and 
complete  information  is  reported  in  a  manner  satisfactory  to  the 
Commissioner  of  Internal  Revenue.  (Regulations  No.  33,  arts.  177- 
179.) 

§  191.     Same;   Reserves  for  Depreciation 

In  England,  it  is  held  that  where  a  company  sets  aside  out  of  its 
net  profits,  and  before  making  dividends,  a  sum  of  money  to  be 
held  as  a  reserve  fund  against  depreciation  of  buildings,  plant,  and 
machinery,  this  amount  cannot  be  deducted  in  making  return  for 
the  income  tax.®°  But  the  rule  is  otherwise  in  the  United  States. 
The  Treasury  Department  at  first  ruled  that  the  investment  of  de- 
preciation reserve  funds  in  the  concern's  own  plant,  in  the  way  of 
additions  and  extensions,  was  a  diversion  of  such  reserve  funds 
from  their  proper  use  (making  good  actual  deterioration),  and 
amounted  to  an  investment  of  capital,  and  would  also  indicate  that 
the  amounts  set  aside  on  account  of  depreciation  were  unreasonably 
great.  (T.  D.  2137,  Jan.  30,  1915.)  But  on  further  consideration,  it 
was  ruled  that  reserves  for  depreciation  and  depletion  are  proper 
deductions  from  gross  income,  if  reasonable,  and  are  not  to  be  dis- 
allowed because  converted  into  other  forms  of  assets.  It  was  said : 
"The  essential  requirements  of  this  provision  are  that  the  amount 
deductible  on  account  of  depreciation  shall  be  charged  off  and  shall 

»o  Forder  v.  Handyside,  L.  R.  1  Ex.  Div.  233. 
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be  a  reasonable  allowance,  that  is,  an  amount  sufficient  to  make 
good  the  loss  due  to  these  causes.  The  phrase  'charged  off'  con- 
templates that  the  reasonable  allowance  deducted  from  gross  in- 
come on  account  of  depreciation  or  depletion  shall  be  credited  to 
appropriate  reserve  accounts  and  carried  as  a  liability  against  the 
assets,  to  the  end  that  when  the  total  of  these  credits  equals  the 
capital  investment  account,  no  further  deductions  on  these  ac- 
counts will  be  allowed.  While  the  presumption  is  that  amounts 
credited  to  these  accounts  will  be  used  to  make  good  the  loss  sus- 
tained either  through  a  renewal  or  replacement  of  the  property  or 
a  return  of  capital  there  is  no  requirement  of  law  that  the  funds 
represented  by  these  reserve  liabilities  shall  be  held  intact  or  re- 
main idle  against  the  day  when  they  may  be  used  in  making  good 
the  depreciation  of  the  property  with  respect  to  which  the  deduc- 
tion is  claimed  or  in  restoring  the  capital  invested  in  the  depleted 
assets.  The  conversion  of  the  depreciation  reserve  into  tangible 
assets  will  not  constitute  such  a  diversion  as  would  deny  the  cor- 
poration the  right  of  deduction  provided  in  all  cases  that  the  de- 
duction claimed  in  the  return  is  a  reasonable  allowance,  that  is,  a 
fair  measure  of  the  loss  due  to  exhaustion,  wear,  and  tear  of  prop- 
erty growing  out  of  its  use,  and  is  charged  oflf  or  so  entered  on 
the  books  as  to  constitute  a  liability  against  the  assets  with  re- 
spect to  which  the  depreciation  deduction  is  claimed."  (T.  D. 
2481,  April  10,  1917.) 

Further  regulations  are  as  follows:  Depreciation  set  up  on  the 
books  and  deducted  from  gross  income  can  not  be  used  for  any 
purposes  other  than  in  making  good  the  loss  sustained  by  reason 
of  the  wear  and  tear  of  the  property  with  respect  to  which  it  is 
claimed.  If,  however,  an  investment  is  made  in  extensions,  addi- 
tions, or  betterments  of  the  company's  own  property,  representing 
a  part  or  the  whole  of  the  credit  balance  of  the  depreciation  reserve 
account,  such  investment  will  not  be  considered  a  misuse  or  diver- 
sion of  the  depreciation  deduction  otherwise  allowable. 

If  a  corporation  at  the  end  of  the  year  finds  it  has  a  certain  net 
income,  and,  without  making  any  provision  for  depreciation,  dis- 
tributes such  net  income  among  its  stockholders  as  dividends,  it 
will  be  estopped  from  claiming  in  its  returns  of  annual  net  in- 
come for  such  year  any  deduction  on  account  of  depreciation  un- 
less it  is  shown  conclusively  that  the  property  account  has  been  re- 
duced by  the  amount  of  depreciation  claimed,  or  unless  such  amount 
has  been  credited  to  a  depreciation  reserve  account,  and  such 
amount  was  in  fact  a  reasonable  allowance.  The  depreciation  al- 
lowance authorized  by  section  12  is  intended  to  provide  a  fund  out 
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of  which  the  loss  due  to  use,  wear,  and  tear  may  be  made  good,  and 
the  fund  thus  created  can  not  be  diverted  to  the  payment  of  divi- 
dends; that  is  to  say,  a  deduction  made  under  the  guise  of  depre- 
ciation can  not  measure  a  loss  and  at  the  same  time  be  used  in  the 
payment  of  dividends.  The  fact  that  no  reserve  was  made  for  de- 
preciation indicates  that  there  is  no  loss  on  this  account  to  be  pro- 
vided for.     (Regulations  No.  33,  arts.  161,  164.) 

§  192.     Same ;  Depreciation  Allowance  in  Case  of  Trust  Estates 

On  this  subject,  the  regulation  of  the  Treasury  Department  is  as 
follows :  "In  the  case  of  a  trust  estate  where  the  terms  of  the 
will  or  trust  or  the  decree  of  a  court  of  competent  jurisdiction  pro- 
vide for  keeping  the  corpus  of  the  estate  intact  and  where  phys- 
ical property  forming  a^part  of  the  corpus  of  such  estate  has 
suffered  depreciation  through  its  employment  in  business  this 
office  will  permit  a  deduction  from  gross  income  for  the  purpose 
of  caring  for  this  depreciation,  where  the  deduction  is  applied  or 
held  by  the  fiduciary  for  making  good  such  depreciation.  No  de- 
preciation deduction  will  be  permitted  by  fiduciaries  otherwise  than 
as  here  provided.  Fiduciaries  should  set  forth  in  connection  with 
their  returns  the  provision  of  the  will  or  trust  or  decree  requiring 
such  depreciation  deduction  where  any  exists,  or  that  actual  de- 
preciation occurs,  the  amount  thereof,  and  that  the  same  has  been 
or  will  be  preserved  and  applied  as  such. 

"The  intent  and  purpose  of  this  regulation  is  to  deny  to  fidu- 
ciaries the  right  of  claiming  a  deduction  for  depreciation  in  returns 
for  the  income  tax  of  beneficiaries  when,  in  fact,  no  deprecia- 
tion reserve  is  established  nor  is  authorized  to  be  established,  but 
the  amount  claimed  as  a  deduction  for  depreciation  is  actually 
paid  to  the  beneficiary  as  income. 

"All  amounts  paid  by  fiduciaries  to  beneficiaries  of  trust  estates 
from  the  income  of  such  trust  estates  are  held  to  be  distributions 
of  income  and  will  be  treated  for  income-tax  purposes  in  accord- 
ance with  the  provisions  of  the  law  and  regulations  applicable  to 
the  income  of  such  beneficiaries. 

"Nothing  in  this  regulation  shall  be  construed  to  deny  the  right 
of  trustees  to  make  deductions  from  gross  income  for  expenses 
actually  incurred  for  repairs  and  such  other  necessary  expenses 
other  than  betterments  as  may  be  required  to  preserve  the  corpus 
of  the  estate  in  accordance  with  the  facts,  actual  application,  or  res- 
ervation of  the  necessary  amounts  or  proper  provisions  of  the  trust, 
the  requirements  of  law,  or  the  order  of  a  court  of  competent  ju- 
risdiction."   (T.  D.  2267,  Nov.  5,  1915.) 
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§  193.     Same;    Depreciation  of  Patents 

That  species  of  property  which  is  represented  by  the  ownership 
of  a  patent  is  subject  to  depreciation  both  on  account  of  the  lim- 
ited time  during  which  the  monopoly  may  be  enjoyed  and  on  ac- 
count of  the  fact  that,  at  any  time,  the  patenting  of  new  inven- 
tions or  improvements  may  render  the  original  machine,  process, 
or  other  thing  covered  by  the  patent  more  or  less  obsolete.  Accord- 
ingly the  Treasury  Department  has  prescribed  special  rules  for  cal- 
culating the  amount  of  depreciation  allowable  for  this  kind  of 
property  with  reference  to  the  income  tax.  It  is  provided  that 
"the  deduction  claimed  for  exhaustion  of  the  capital  assets  as  rep- 
resented by  patents  to  be  made  in  the  return  of  annual  net  income 
of  a  corporation  for  any  given  year  shall  be  one-seventeenth  of 
the  actual  cost  of  such  patents  reduced  to  a  cash  basis.  Where 
the  patent  has  been  secured  from  the  government  by  a  corpora- 
tion itself,  its  cost  would  be  represented  by  the  various  government 
fees,  cost  of  drawings,  experimental  models,  attorneys'  fees,  etc. 
Where  the  patent  has  been  purchased  by  the  corporation  for  a 
cash  consideration,  the  amount  would  represent  the  cost.  Where 
the  corporation  has  purchased  a  patent  and  made  payment  there- 
for in  stocks  or  other  securities,  the  actual  cash  value  of  such 
stocks  or  other  securities  at  the  time  of  the  purchase  will  rep- 
resent the  cost  of  the  patent  to  the  corporation."  If  the  patent  was 
purchased  after  a  part  of  its  life  had  expired,  the  cost  for  the  pur- 
pose of  a  deduction  for  return  of  capital  will  be  ratably  spread  over 
the  remaining  years  of  its  life.  If  the  patent  becomes  obsolete 
prior  to  its  expiration,  it  will  be  permissible  for  the  corporation 
to  deduct  from  gross  income  such  proportion  of  its  original  cost 
(less  any  amount  previously  charged  off)  as  the  number  of  years 
of  its  remaining  life  bears  to  the  whole  number  of  years  interven- 
ing between  the  date  it  was  acquired  and  the  date  it  legally  expires. 
In  determining  the  amount  deductible  on  account  of  the  expiring 
life  of  patents  only  the  actual  cost  thereof  and  not  an  estimated 
value  as  of  March  1,  1913,  or  any  other  date,  will  be  considered. 
(Regulations  No.  33,  art.  174.) 

§  194.     Depletion  of  Ores  in  Mines 

It  has  been  a  vexed  question  whether  or  not  a  company  engaged 
in  the  business  of  mining  coal,  ores  of  gold  or  silver,  or  other  nat- 
ural deposits,  should  be  allowed  to  deduct  from  its  income  as  re- 
turned for  assessment,  under  the  head  of  depreciation,  an  amount 
representing  the  diminution  in  the  value  of  its  property  caused  by 
the  extraction  of  ores  during  the  year.     The  weight  of  authority 
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(before  the  enactment  of  the  present  income  tax  law)  was  to  the 
effect  that  this  was  not  permissible."^  Under  the  income  tax  act  of 
1913,  there  was  included,  under  the  head  of  allowance  for  depre- 
ciation, "in  the  case  of  mines,  a  reasonable  allowance  for  deple- 
tion of  ores  and  all  other  natural  deposits,  not  to  exceed  five  per 
centum  of  the  gross  value  at  the  mine  of  the  output  for  the  year  for 
which  the  computation  is  made."  In  execution  of  this  provision, 
the  Treasury  Department  prescribed  elaborate  instructions  for 
the  computation  of  this  depreciation  allowance,  (Internal  Revenue 
Regulations  No.  33,  art.  142;  T.  D.  1755.)  But  these  are  now 
obsolete,  because  a  different  rule  is  established  by  the  present 
statute.  It  declares  that  the  taxpayer  (whether  an  individual  or  a 
corporation)  may  deduct  from  his  income  as  returned  for  taxation, 
"in  the  case  of  mines,  oil  and  gas  wells,  other  natural  deposits, 
and  timber,  a  reasonable  allowance  for  depletion  and  for  deprecia- 
tion of  improvements,  according  to  the  peculiar  conditions  in  each 
case,  based  upon  cost  including  cost  of  development  not  otherwise 
deducted:  Provided,  that  in  the  case  of  such  properties  acquired 
prior  to  March  1,  1913,  the  fair  market  value  of  the  property  (or 
the  taxpayer's  interest  therein)  on  that  date  shall  be  taken  in  lieu 
of  cost  up  to  that  date :  Provided  further,  that  in  the  case  of  mines, 
oil  and  gas  wells,  discovered  by  the  taxpayer,  on  or  after  March 
1,  1913,  and  not  acquired  as  the  result  of  purchase  of  a  proven  tract 
or  lease,  where  the  fair  market  value  of  the  property  is  materially 
disproportionate  to  the  cost,  the  depletion  allowance  shall  be  based 
upon  the  fair  market  value  of  the  property  at  the  date  of  the  dis- 
covery or  within  thirty  days  thereafter ;  such  reasonable  allowance 
in  all  the  above  cases  to  be  made  under  rules  and  regulations  to  be 
prescribed  by  the  Commissioner  with  the  approval  of  the  Secretary. 
In  the  case  of  leases  the  deductions  allowed  by  this  paragraph  shall 
be  equitably  apportioned  between  the  lessor  and  lessee."  (Reve- 
nue Act  of  1918,  §  214(a)  par.  10;   §  234  (a)  par.  9.) 

In  pursuance  of  like  authority  granted  under  the  earlier  statute, 
the  Treasury  Department  promulgated  a  set  of  regulations,  which 
are  here  given  as  a  guide  to  the  probable  application  of  the  stat- 


91  Von  Baumbach  v.  Sargent  Land  Co.,  242  U.  S.  503,  37  Sup.  Ct.  201,  61 
L.  Ed.  460;  Goldfleld  Consol.  Mines  Co.  v.  Scott,  247  V.  S.  126,  38  Sup.  Ct. 
465,  62  L.  Ed.  1022.  Stratton's  Independence  v.  Howbert  (D.  C.)  207  Fed. 
419;  Commonwealth  v.  Ocean  Oil  Co.,  59  Pa.  61;  Alianza  Co.  v.  Bell  [1906] 
App,  Cas.  18.  Compare  Forty  Fort  Coal  Co.  v.  Kirkendall  (D.  C.)  233  Fed. 
704;  U.  S.  V.  Nipissing  Mines  Co.  (D.  C.)  202  Fed.  803;  Knowles  v.  MeAdam, 
L.  R.  3  Ex.  Div.  23,  1  Tax  Cas.  161. 
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ute,  though  they  may  require  some  revision  in  view  of  the  changes 
made  by  the  act  of  1918. 

"In  case  of  mines,  (other  than  oil  and  gas  wells)  if  the  property 
was  acquired  prior  to  March  1,  1913,  the  amount  of  invested  cap- 
ital which  may  be  extinguished  through  annual  depletion  deduc- 
tions from  gross  income  will  be  the  fair  market  value  of  the  mine 
property  as  of  March  1,  1913.  The  value  contemplated  herein  as 
the  basis  for  depletion  deductions  authorized  by  this  title  must 
not  be  based  upon  the  assumed  salable  value  of  the  output  under 
current  operative  conditions,  less  cost  of  production,  for  the  reason 
that  the  value  under  such  conditions  would  comprehend  the  earn- 
ing capacity  of  the  property.  Neither  must  the  value  determined 
as  of  March  1,  1913,  be  speculative,  but  must  be  determined  upon 
the  basis  of  the  salable  value  en  bloc  as  of  that  date  of  the  entire 
deposit  of  minerals  contained  in  the  property  owned,  exclusive  of 
the  improvements  and  development  work ;  that  is,  the  price  at 
which  the  natural  deposits  or  mineral  property  as  an  entirety  in  its 
then  condition  could  have  been  disposed  of  for  cash  or  its  equiva- 
lent. The  value  en  bloc  having  been  thus  ascertained,  an  esti- 
mate of  the  number  of  units  (tons,  pounds,  etc.)  should  be  made. 
The  en  bloc  value  divided  by  the  estimated  number  of  units  in  the 
mine  or  mining  property  will  determine  the  per  unit  value,  which, 
multiplied  by  the  number  of  units  mined  and  sold  during  any  one 
year,  will  determine  the  sum  which  will  constitute  an  allowable  de- 
duction from  the  gross  income  of  that  year  on  account  of  deple- 
tion. 

"Deductions  computed  on  a  like  basis  may  be  made  from  year  to 
year  during  the  ownership  under  which  the  value  was  determined, 
until  the  aggregate  en  bloc  value  as  of  March  1,  1913,  of  the  mine  or 
mineral  deposits  shall  have  been  extinguished,  after  which  no  fur- 
ther deduction  on  account  of  depletion  with  respect  to  this  property 
will  be  allowed  to  the  individual  or  corporation  under  whose  own- 
ership the  en  bloc  value  was  determined.  The  precise  detailed 
manner  in  which  the  estimated  fair  market  value  of  mineral  de- 
posits as  of  March  1,  1913,  shall  be  made  must  naturally  be  deter- 
mined by  each  individual  or  corporation  interested,  and  who  is  the 
owner  thereof,  upon  such  basis  as  must  not  comprehend  any  oper- 
ating profits,  the  estimate  in  all  cases  to  be  subject  to  the  approval 
of  the  Commissioner  of  Internal  Revenue. 

"In  any  case  in  which  a  corporation  uses  for  purposes  of  its  in- 
come return  an  estimate  of  the  value  of  mines  or  of  mineral  lands 
or  properties  as  of  March  1,  1913,  as  the  basis  of  computing  amounts 
(224) 


Ch.  7)  DEDUCTIONS  AND   CREDITS  §   194 

to  be  deducted  for  depletion  or  return  of  capital,  this  department 
in  passing  upon  the  accuracy  and  fairness  of  such  estimate  will 
attach  due  weight  to  the  market  value  of  the  stock  of  the  corpora- 
tion on  March  1,  1913,  and  also  to  sworn  statements  as  to  the  value 
of  capital  stock  of  the  corporation  filed  at  any  time  thereafter  for 
purposes  of  the  special  excise  tax  on  corporations  based  on  value 
of  their  capital  stocks  imposed  by  Title  IV  of  the  act  of  September 
8,  1916. 

"In  any  case  in  which  any  depletion  deduction  is  computed  on 
the  basis  of  the  cost  or  price  at  which  any  mine,  mineral  lands,  or 
properties  were  acquired  the  corporation  will  be  required  upon  re- 
quest of  the  Commissioner  of  Internal  Revenue  to  show  that  the 
cost  or  price  at  which  the  property  was  bought  was  fixed  for  pur- 
poses of  a  bona  fide  purchase  or  sale  by  which  the  property  passed 
to  an  owner  in  fact  as  well  as  in  form,  different  from  the  vendor. 
No  fictitious  or  inflated  cost  or  price  will  be  permitted  to  form  the 
basis  of  any  calculation  of  a  depletion  deduction,  and  in  determin- 
ing whether  or  not  the  price  or  cost  at  which  any  purchase  or  sale 
was  made  represented  the  actual  market  value  of  the  property  sold 
due  weight  will  be  given  to  the  relationship  or  connection  existing 
between  the  party  or  parties  selling  the  property  and  the  buyer 
thereof. 

"Every  individual  or  corporation  claiming  and  making  a  deduc- 
tion for  depletion  of  natural  deposits  shall  keep  an  accurate  ledger 
account,  in  which  shall  be  charged  the  fair  market  value  as  of 
March  1,  1913,  or  the  cost,  if  the  property  was  acquired  subse- 
quent to  that  date,  of  the  mineral  deposits  involved.  This  account 
shall  be  credited  with  the  amount  of  the  depletion  deduction  claim- 
ed and  allowed  each. year,  to  the  end  that  when  the  credits  to  the 
account  equal  the  debits  no  further  deduction  for  depletion  with 
respect  to  this  property  will  be  allowed.  The  value  determined  and 
set  up  as  of  March  1,  1913,  or  the  cost  of  the  property  if  acquired 
subsequent  to  that  date  will  be,  the  basis  for  determining  the  de- 
pletion deduction  for  all  subsequent  years  during  the  ownership 
under  which  the  value  was  fixed,  and  during  such  ownership  there 
can  be  no  revaluation  for  the  purpose  of  this  deduction  if  it  should 
be  found  that  the  estimated  quantity  of  the  mineral  deposit  was 
understated  at  the  time  the  value  was  fixed  or  at  the  time  the  prop- 
erty was  acquired. 

"In  cases  wherein  the  quantity  of  the  mineral  deposit  in  the  mine 

prior  to  March  1,  1913,  can  not  be  estimated  with  any  degree  of 

accuracy,  it  will  be  necessary,  if  depletion  deductions  are  to  be 

availed  of,  for  the  individual  or  corporation  owning  the  deposits, 
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with  the  best  information  available,  to  arrive  at  the  fair  market 
value  of  the  property  as  of  March  1,  1913,  that  is,  its  fair  cash  value 
en  bloc  if  such  value  is  believed  to  be  other  than  its  original  cost, 
which  value,  during  the  period  of  the  ownership  under  which  it 
was  determined,  shall  be  final,  and  shall  be  charged  to  the  prop- 
erty account  as  hereinbefore  indicated,  and  then,  on  the  basis  of 
the  most  probable  number  of  units  in  the  property,  the  per  unit 
value  shall  be  determined  as  the  basis  for  computing  annual  de- 
pletion allowances,  this  method  and  allowances  to  be  continued 
until,  but  not  beyond,  the  time  when  the  value  as  of  March  1,  1913, 
shall  have  been  extinguished.  The  original  cost  of  the  mineral 
deposit  may  be  taken  as  the  basis  for  computing  annual  depletion 
deductions  if  the  fair  market  value  as  of  March  1,  1913,  as  herein- 
before required,  can  not  be  ascertained  otherwise,  allowance  being 
made  for  minerals  which  may  have  been  removed  prior  to  that  date. 
In  cases  wherein  a  mineral  property  was  acquired  subsequent  to 
March  1,  1913,  the  same  rule  for  computing  the  annual  depletion 
deduction  will  apply,  except  that  in  such  case  the  basis  of  the 
computation  will  be  the  actual  cost  rather  than  the  value  as  of 
March  1,  1913. 

"A  lessee  corporation  is  not  entitled  to  any  depletion  deduction 
as  such,  but  if  such  lessee,  in  addition  to  royalties,  pays  a  stipulat- 
ed sum  for  the  right  to  explore,  develop,  and  operate  a  mine,  such 
sum.  may  be  spread  ratably  over  the  estimated  number  of  units  in 
the  mine,  and  thus  ascertain  the  amount  of  invested  capital  or 
bonus  payment  applicable  to  each  unit.  The  per  unit  cost  thus 
ascertained  will  be  multiplied  by  the  number  of  units  removed 
from  the  mine  during  any  one  year  and  the  result  will  be  the 
amount  that  may  be  deducted  from  the  gross  income  of  that  year 
as  a  return  of  the  capital  invested.  In  the  case  of  both  mine  own- 
er and  lessee  no  deduction  for  depletion  or  return  of  capital  will 
be  allowed  when  the  invested  capital  has  through  the  aggregate 
of  all  such  deductions  been  extinguished. 

"For  the  purpose  of  computing  this  deduction  in  the  case  of  a 
lessee  company,  the  actual  amount  of  the  bonus  payment  and  not 
a  value  as  of  March  1,  1913,  will  be  considered  the  invested  capital 
to  be  returned  through  the  aggregate  of  the  annual  deductions. 

"To  the  return  made  pursuant  to  the  above  rule  there  should  be 
attached  a  statement  setting  out  (1)  whether  the  operator  is  a  fee 
owner  or  lessee ;  (2)  in  the  case  of  a  fee  owner,  (a)  the  fair  market 
value  of  the  mineral  deposits  as  of  March  1,  1913,  if  the  property 
was  acquired  prior  to  that  date,  (b)  the  cost  of  the  mineral  prop- 
erty if  acquired  subsequent  to  that  date ;   (3)  the  method  by  which 
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the  value  as  of  March  1,  1913,  was  determined  in  case  the  prop- 
erty was  acquired  prior  to  that  date ;  (4)  the  estimated  quantity  in 
units  in  the  mine  as  of  March  1,  1913,  or  at  the  date  of  purchase 
if  acquired  subsequent  to  that  date;  (5)  amount  of  capital  appli- 
cable to  each  unit ;  (6)  the  number  of  units  removed  and  sold  dur- 
ing the  year  for  which  the  return  was  made ;  and  (7)  any  other 
data  which  would  be  helpful  in  determining  the  reasonableness  of 
the  depletion  deduction  claimed  in  the  return. 

"In  the  case  of  a  lessee,  the  statement  should  show  (a)  the 
amount  of  the  bonus  or  other  payment  made  for  the  right  to  op- 
erate the  mine;  (b)  the  period  covered  by  the  lease,  and  the  es- 
timated quantity  of  units  in  the  mine  when  the  lease  contract  was 
entered  into. 

"In  addition  to  the  deduction  hereinbefore  provided  for,  the 
operator  will  be  permitted  to  deduct  from  the  gross  income  of  each 
year  a  reasonable  allowance  for  depreciation  of  all  physical  prop- 
erty used  in  connection  with  the  operation  of  the  mine,  and  owned 
by  the  operator.  For  this  purpose  the  actual  cost  (not  value)  will 
be  equitably  distributed  over  the  useful  life  of  such  property  until 
the  true  salvage  value  has  been  reached. 

"Both  owner  and  lessee  will  keep  accurate  ledger  accounts  to 
which  will  be  charged  the  capital  invested  in  the  mine  or  lease  and 
in  machinery,  equipment,  etc.,  crediting  such  accounts  or  a  deple- 
tion and  depreciation  reserve  account,  with  the  amount  claimed 
and  allowed  as  a  deduction  each  year  until  as  a  result  of  such 
credits  the  capital  charge  shall  be  extinguished,  after  which  no 
further  deduction  on  these  accounts  will  be  allowed."  (Regula- 
tions No.  33,  arts.  171,  172.) 

§  195.     Same;    Oil  and  Gas  Wells 

The  provision  of  the  statute  as  to  the  allowance  of  a  deduction 
for  depletion  in  the  case  of  these  properties  is  that  there  may  be 
claimed  "a  reasonable  allowance  for  depletion  and  for  depreciation 
of  improvements,  according  to  the  peculiar  conditions  in  each  case, 
based  upon  cost  including  cost  of  development  not  otherwise  de- 
ducted: Provided,  that  in  the  case  of  such  properties  acquired 
prior  to  March  1,  1913,  the  fair  market  value  of  the  property  (or 
the  taxpayer's  interest  therein)  on  that  date  shall  be  taken  in  lieu 
of  cost  up  to  that  date:  Provided  further,  that  in  the  case  of 
oil  and  gas  wells  discovered  by  the  taxpayer,  on  or  after  March  1, 
1913,  and  not  acquired  as  the  result  of  purchase  of  a  proven  tract 
or  lease,  where  the  fair  market  value  of  the  property  is  materially 
disproportionate  to  the  cost,  the  depletion  allowance  shall  be  based 
upon  the  fair  market  value  of  the  property  at  the  date  of  the  dis- 
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covery  or  within  thirty  days  thereafter;  such  reasonable  allow- 
ance in  all  the  above  cases  to  be  made  under  rules  and  regula- 
tions to  be  prescribed  by  the  Commissioner  with  the  approval  of 
the  Secretary.  In  the  case  of  leases  the  deductions  allowed  by  this 
paragraph  shall  be  equitably  apportioned  between  the  lessor  and 
lessee."     (Revenue  Act  of  1918,  §  214(a)  par.  10;   §  234(a)  par.  9.) 

Detailed  regulations  were  made  by  the  Treasury  Department 
on  this  subject  under  the  earlier  income-tax  acts,  and  they  are 
given  here  as  indicating  the  probable  rules  for  the  application  of 
the  statute,  though  the  changes  introduced  by  the  act  of  1918  are 
such  as  to  require  revision  of  the  regulations. 

The  annual  deduction  authorized  by  the  above-quoted  provision 
must  be  reasonable,  and  not  in  excess  of  such  a  percentage  of  the 
cost  or  value,  as  the  case  may  be,  and  as  herein  defined,  of  the 
oil  or  gas  producing  properties  as  is  indicated  by  the  reduction  in 
the  original  flow  or  settled  production  of  one  year  as  compared 
with  that  of  the  preceding  year.  For  the  purpose  of  this  deduc- 
tion note  may  be  taken  of  the  reduction  in  flow  and  production 
of  such  individual  wells  as  were  producing  oil  or  gas  during  or  at 
some  time  within  the  year,  of  groups  of  wells  or  of  all  wells  in 
the  field  or  territory  embraced  in  the  same  ownership.  If  tested 
by  the  aggregate  flow  of  all  of  the  wells  in  the  field  or  territory 
owned  by  an  individual  or  corporation,  and  new  wells  shall  have 
been  developed  during  the  year,  it  is  possible  that  at  the  end  of 
the  year  there  will  have  been  no  reduction  in  flow  and  production, 
in  which  case,  under  the  specific  provision  of  the  law  hereinbefore 
quoted,  and  under  which  the  depletion  deduction  is  measured  by 
the  reduction  in  flow  and  production,  there  can  be  no  deduction  for 
depletion.  Hence,  in  the  case  of  a  field  or  territory  in  course  of 
development,  or  in  which  new  wells  are  being  drilled,  if  the  deple- 
tion deduction  is  to  be  availed  of  in  the  returns  of  annual  net  in- 
come, each  individual  well,  or  possibly  each  group  of  wells  in 
operation  at  the  beginning  of,  or  brought  in  during,  the  year,  if  the 
flow  and  production  of  the  group  of  wells  is  so  assembled  as  to  be 
tested,  must  be  tested  at  the  end  of  the  year  in  order  that  the  de- 
cline in  the  flow  and  production  may  be  determined. 

New  wells  or  new  groups  of  wells  brought  in  during  the  year 
may  be  tested  as  soon  as  they  have  reached  the  stage  of  settled 
production  or  regular  flow,  and  then  again  at  the  end  of  the  year. 
The  decline  in  flow  and  production,  if  any,  as  indicated  by  these 
tests,  will  be  reduced  to  a  percentage  basis,  and  a  like  percentage 
of  the  capital  invested  in  the  oil  or  gas  property  (exclusive  of  ma- 
ch'nery,  equipment,  etc.)  will  constitute  an  allowable  deduction 
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from  the  gross  income  of  the  year  on  account  of  depletion.  Thus, 
if  the  decline  in  the  flow  and  production  during  the  year  of,  say, 
10  wells,  costing  $100,000,  has  been  5  per  cent,  as  compared  with 
the  production  and  flow  as  indicated  by  a  test  made  at  the  begin- 
ning of  the  period,  then  5  per  cent  of  $100,000,  or  $5,000,  will,  for 
the  year  for  which  the  computation  is  made,  constitute  an  allow- 
able depletion  deduction  in  favor  of  the  individual  or  corporation 
owning  and  operating  the  property. 

If  the  wells  are  not  so  situated  that  their  flow  and  production 
may  be  assembled  in  order  to  test  and  ascertain  the  reduction  in 
the  output  as  a  basis  for  computing  depletion,  it  will  be  neces- 
sary for  the  corporation  or  individual  owning  the  property  and 
claiming  a  depletion  deduction  to  take  an  accurate  gauge  of  the 
production  and  flow  of  each  well  at  a  certain  same  period  oi  each 
year,  and  by  comparing  this  gauge  with  that  of  the  previous  year 
determine  the  percentage  by  which  the  production  and  flow  has 
been  reduced.  This  having  been  done  as  to  all  of  the  wells  in  oper- 
ation, an  average  percentage  rate  of  reduction  in  flow  and  produc- 
tion will  be  ascertained  and  this  rate  will  be  applied  to  the  capital 
invested;  that  is,  the  value  of  the  oil  or  gas  property  as  of  March 
1,  1913,  or  the  cost  of  the  same  if  acquired  subsequent  to  that  date, 
for  the  purpose  of  determining  the  amount  which  may  be  allow- 
ably deducted  from  gross  income  by  such  owning  individual  or 
corporation  on  account  of  depletion. 

In  case  of  a  field  or  territory  fully  developed  and  in  which  no 
new  wells  are  being  drilled,  a  comparison  of  the  quantity  of  oil  or 
gas  produced  during  the  year  for  which  the  computation  is  made 
with  the  quantity  produced  during  the  last  preceding  year,  will 
disclose  the  reduction,  and  the  percentage  thus  indicated  of  the  re- 
duction in  flow  and  production  of  such  field  will  be  the  measure 
of  the  depletion  deduction  to  be  taken  by  the  owner  with  respect 
to  the  capital  invested  in  such  field. 

Notwithstanding  the  fact  that  the  drilling  of  new  wells  may 
offset  the  reduction  in  the  production  and  flow  of  the  older  wells 
in  the  field  not  fully  developed,  the  provision  of  the  law  hereinbe- 
fore quoted  does  not  authorize,  and  this  office  can  not  permit,  a  de- 
pletion deduction  to  be  taken  so  long  as  the  flow  and  production 
of  the  unit,  be  it  a  well  or  group  of  wells  or  the  entire  territory, 
is  as  great  during  the  year  for  which  the  return  is  made  as  it  was 
for  the  year  immediately  preceding. 

Every  individual  or  corporation  entitled  to  a  deduction  for  4^- 
pletion  on  account  of  reduction  in  flow  or  production  of  oil  or  gas 
shall  keep  an  accurate  ledger  account,  in  which  shall  be  charged 
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the  fair  market  value  as  of  March  1,  1913,  or  the  cost,  if  the  prop- 
erty was  acquired  subsequent  to  that  date,  of  the  property  whose 
value  declines  with  the  removal  of  the  natural  deposits.  This  ac- 
count shall  be  credited  with  the  amount  of  the  depletion  deduc- 
tion claimed  and  allowed  each  year,  to  the  end  that,  when  the 
credits  to  the  account  equal  the  debits,  no  further  deduction  for 
depletion  with  respect  to  this  property  and  the  capital  invested  in 
it  will  be  allowed. 

The  value  determined  and  set  up  as  of  March  1,  1913,  or  the 
cost  of  the  property  if  acquired  subsequent  to  that  date,  will  be 
the  basis  for  determining  the  depletion  deduction  for  all  subse- 
quent years  during  the  ownership  under  which  the  value  was 
fixed,  and  during  such  ownership  there  can  be  no  revaluation  for 
the  purposes  of  this  deduction  if  it  should  be  found  that  the  es- 
timated quantity  of  oil  or  gas  contained  in  the  property  was  un- 
derstated at  the  time  the  value  was  fixed  or  at  the  time  the  prop- 
erty was  acquired. 

The  incidental  expenses  of  drilling  wells,  that  is,  such  expenses 
as  are  paid  for  wages,  fuel,  repairs,  etc.,  which  do  not  necessarily 
enter  into  and  form  a  part  of  the  capital  invested  or  property  ac- 
count, may,  at  the  option  of  the  individual  or  corporation  owning 
and  operating  the  property,  be  charged  to  property  account  sub- 
ject to  depreciation  or  be  deducted  from  gross  income  as  an  oper- 
ating expense.  If,  in  exercising  the  option,  the  operating  indi- 
vidual or  company  charges  the  expense  of  drilling  wells  to  property 
account,  the  same  may  be  taken  into  account  in  determining  a  rea- 
sonable allowance  for  depreciation  during  each  year  until  the  prop- 
erty account  thus  augmented  has  been  extinguished  through  an- 
nual depreciation  deductions,  after  which  no  further  deduction  on 
this  account  will  be  permitted.  The  cost  of  drilling  dry  or  non- 
productive wells  may  be  deducted  from  gross  income  as  a  loss.  (T. 
D.  2447,  Feb.  8,  1917.) 

Further  and  later  regulations  have  been  made  as  follows:  The 
essence  of  this  provision  of  law  is  that  the  owner  or  operator  of 
this  character  of  properties  shall  secure  through  an  aggregate  of 
annual  depletion  deductions,  the  return  of  the  amount  of  capital 
actually  invested,  or  an  amount  not  in  excess  of  the  fair  market 
value  as  of  March  1,  1913,  of  the  properties  owned  prior  to  that 
date. 

For  the  purpose  of  determining  the  amount  of  capital  to  be  re- 
tiyned  through  annual  deductions,  operators  may  be  divided  into 
two  classes,  (a)  operators  who  own  the  fee,  and  (b)  operators  who 
own  a  lease  or  leases.    In  the  case  of  the  operating  fee  owner,  the 
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amount  returnable  through  depletion  deductions  is  the  fair  market 
value  of  the  property  (exclusive  of  the  cost  of  physical  property) 
as  of  March  1,  1913,  if  acquired  prior  to  that  date,  or  the  actual  cost 
of  the  property  if  acquired  subsequent  to  that  date,  plus,  in  either 
case,  the  cost  of  development  (other  than  the  cost  of  physical  prop- 
erty incident  to  such  development)  up  to  the  point  at  which  the 
income  from  the  developed  territory  equals  or  exceeds  the  deducti- 
ble expenses. 

In  the  case  of  a  lessee,  the  capital  thus  to  be  returned  is  the 
amount  paid  in  cash  or  its  equivalent  as  a  bonus  or  otherwise  by 
the  lessee  for  the  lease,  plus  also  all  expenses  incurred  in  develop- 
ing^ the  property  (exclusive  of  physical  property)  prior  to  the  re- 
ceipt of  income  therefrom  sufficient  to  meet  all  deductible  expenses, 
after  which  time  as  to  both  owner  and  lessee,  such  incidental  ex- 
penses as  are  paid  for  wages,  fuel,  repairs,  hauling,  etc.,  in  connec- 
tion with  the  drilling  of  wells  and  further  development  of  the  prop- 
erty, may,  at  the  option  of  the  operator,  be  deducted  as  an  operat- 
ing expense  or  charged  to  capital  account. 

If,  in  exercising  this  option,  the  individual  or  corporation  charges 
the  expense  of  drilling  wells  or  further  development  to  capital 
account,  the  same,  in  so  far  as  such  expense  is  represented  by  phys- 
ical property,  may  be  taken  into  account  in  determining  a  reason- 
able allowance  for  depreciation  during  each  year  until  the  property- 
account  thus  augmented  has  been  extinguished  through  annual  de- 
preciation deductions,  after  which  no  further  deduction  on  this 
account  will  be  allowed.  In  the  case  of  a  going  or  producing  busi- 
ness, the  cost  of  drilling  nonproductive  wells  may  be  deducted  from 
gross  income  as  an  operating  expense. 

In  the  case  of  either  an  owner  or  lessee  it  will  be  required  that  an 
estimate,  subject  to  the  approval  of  the  Commissioner  of  Internal 
Revenue,  shall  be  made  of  the  probable  quantity  of  oil  or  gas  con- 
tained in  or  to  be  recovered  from  the  territory  with  respect  to  which 
the  investment  is  made.  The  invested  capital  (value  as  of  March 
1,  1913,  or  cost,  if  acquired  subsequent  to  that  date,  plus  the  cost 
of  development,  other  than  cost  of  physical  property,  up  to  the 
point  of  expense-paying  production,  in  the  case  of  an  owner,  and 
the  amount  actually  paid  for  the  lease  plus  cost  of  development, 
other  than  cost  of  physical  property,  up  to  the  same  point,  in  the 
case  of  a  lessee)  will  be  divided  by. the  number  of  units  of  oil  or 
gas  so  estimated  to  be  contained  in  or  to  be  recovered  from  the 
territory,  and  the  quotient  will  be  the  per  unit  cost  or  amount  of 
capital  invested  in  each  unit  recoverable.  This  quotient,  or  per 
unit  cost,  when  multiplied  by  the  number  of  units  removed  from 
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the  territory  during  any  one  year,  will  determine  the  amount  which 
may  be  allowably  deducted  from  the  gross  income  of  that  year  on 
account  of  depletion  of  assets  or  as  a  return  of  invested  capital  un- 
til the  total  of  such  deductions  shall  equal  the  capital  invested. 

Every  individual  or  corporation  entitled  to  a  deduction  on  ac- 
count of  the  depletion  of  the  property  under  operation  or  for  a  re- 
turn of  the  capital  invested  with  respect  to  the  same  shall  keep  an 
accurate  ledger  account,  in  which,  in  the  case  of  fee  owner,  shall 
be  charged  the  fair  market  value  as  of  March  1,  1913,  or  the  cost,  if 
acquired  subsequent  to  that  date,  of  the  oil  or  gas  property,  plus 
cost  of  development  as  hereinbefore  defined,  or,  in  the  case  of  a 
lessee,  the  amount  actually  originally  invested  in  the  lease  and  its 
development.  This  account  shall  be  credited  with  the  amount 
claimed  and  allowed  each  year  as  a  deduction  on  account  of  deple- 
tion or  as  a  return  of  capital,  to  the  end  that  when  the  credits  to 
the  account  equal  the  debits  no  further  deduction  on  either  account, 
with  respect  to  this  property  and  the  capital  invested  therein,  will 
be  allowed.  Or,  in  lieu  of  a  direct  credit  to  property  account,  the 
amount  so  claimed  and  allowed  as  a  deduction  may  be  credited  to 
a  depletion  reserve  account. 

If  for  any  reason  the  quantity  of  oil  or  gas  in  the  property  can- 
not be  determined  with  any  degree  of  certainty,  the  depletion  de- 
duction will  be  computed  in  accordance  with  the  rule  set  out  in 
Treasury  Decision  2447,  except  that  lessees  may  compute  their  de- 
duction for  return  of  capital  (cost  of  lease  and  development)  in 
the  same  manner  as  owners  in  fee ;  that  is,  they  may  extinguish 
such  capital  on  the  basis  of  the  reduction  in  flow  and  production 
as  compared  with  the  preceding  year,  or,  in  the  case  of  leasehold 
properties  brought  in  or  developed  during  the  year,  the  depletion 
deduction  may  be  computed  on  the  basis  of  the  decline  in  settled 
flow  and  production,  as  evidenced  by  tests  and  gauges  made  at 
the  end  of  the  year  as  compared  with  similar  tests  and  gauges  made 
at  the  time  the  settled  flow  was  determined. 

For  the  purpose  of  computing  the  depletion  the  territory  com- 
prehended in  a  given  lease  will  be  considered  the  unit  with  respect 
to  which  the  depletion  deduction  may  be  claimed  and  allowed. 

If  the  operator  is  the  owner  of  the  fee  the  value  determined  and 
set  up  as  of  March  1,  1913,  or  the  cost  of  the  property  if  acquired 
subsequent  to  that  date,  or,  if  the  operator  is  a  lessee,  the  amount 
actually  paid  for  the  lease,  plus,  in  the  case  of  both  owner  and  les- 
see, the  cost  of  subsequent  development,  exclusive  of  physical 
property,  if  such  cost  is  capitalized,  will  be  the  basis  for  determin- 
ing the  depletion  deduction  or  the  deduction  for  return  of  capital 
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for  all  subsequent  years  during  the  continuance  of  the  ownership 
under  which  the  value  was  fixed  or  by  which  the  investment  was 
made,  and  during  such  ownership  there  can  be  no  revaluation  for 
the  purpose  of  this  deduction  if  it  should  be  found  that  the  quan- 
tity of  oil  or  gas  in  the  property  was  underestimated  at  the  time 
the  value  was  fixed  or  the  property  was  acquired,  or  at  the  time 
the  lease  contract  was  entered  into  or  purchased. 

This  rule  will  not,  however,  be  so  construed  as  to  forbid  an  oper- 
ator from  redistributing  the  invested  capital  over  the  estimated 
number  of  units  remaining  in  the  territory  under  operation  if  a 
subsequent  increase  of  invested  capital  should  render  this  neces- 
sary in  order  to  determine  the  amount  of  such  capital  applicable 
to  each  unit,  provided  that  when  such  redistribution  is  made  the 
total  capital  invested  will  be  reduced  by  the  amount  previously 
charged  ofif  and  deducted  on  account  of  depletion  or  as  a  return 
of  capital. 

Both  owners  and  lessees  operating  oil  or  gas  properties  will,  in 
addition  to  and  separate  from  the  deduction  allowable  for  the  de- 
pletion or  return  of  capital  as  hereinbefore  provided  for,  be  per- 
mitted to  deduct  a  reasonable  allowance  for  depreciation  of  physi- 
cal property,  such  as  machinery,  tools,  equipment,  pipes,  etc.,  the 
amount  deductible  upon  this  account  to  be  such  an  amount,  based 
upon  its  capitalized  value  (cost)  equitably  distributed  over  its  use- 
ful life,  as  will  bring  it  to  its  true  salvage  value  when  no  longer 
useful  for  the  purpose  for  which  such  property  was  acquired. 

As  to  both  fee  owner  and  lessee,  the  capital  invested  in  physical 
property,  upon  which  the  depreciation  deduction  is  computed, 
should  be  segregated  in  the  books  of  account  from  that  invested  in 
the  oil  or  gas  territory  or  in  the  lease  or  leases,  with  respect  to 
which  the  deduction  for  depletion  or  return  of  capital  is  claimed, 
and  credits  for  depreciation  may  be  made  in  the  same  manner  as 
hereinbefore  provided  for  depletion. 

To  each  return  made  by  an  individual  or  corporation  owning  and 
operating  oil  or  gas  properties  there  should  be  attached  a  statement 
showing — 

(1)  (a)  The  fair  market  value  of  the  property  (exclusive  of  ma- 
chinery, equipment,  etc.)  as  of  March  1,  1913,  if  acquired  prior  to 
that  date,  or  (b)  the  actual  cost  of  the  property  if  acquired  subse- 
quent to  that  date; 

(2)  How  the  fair  market  value  as  of  March  1,  1913,  was  ascer- 
tained ; 

(3)  The  estimated  quantity  of  oil  or  gas  in  the  sand  at  the  time 
the  value  or  cost  was  determined ; 
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(4)  Amount  of  capital  applicable  to  each  unit ; 

(5)  The  quantity  of  oil  or  gas  produced  during  the  year  for 
which  the  return  is  made ; 

(6)  Any  other  data  which  would  be  helpful  in  determining  the 
reasonableness  of  the  depletion  deduction. 

If  the  operator  is  a  lessee  that  fact  should  be  stated,  and  to  the 
return  made  by  such  lessee  there  should  be  attached  a  statement 
showing — 

(1)  The  amount  of  cash  or  its  equivalent  actually  paid  for  the 
lease; 

(2)  The  amount  expended  for  development  prior  to  the  receipt 
of  income  from  the  output,  sufficient  to  pay  operating  expenses; 

(3)  The  total  capital  thus  invested ; 

(4)  The  estimated  quantity  of  oil  or  gas  in  the  territory  com- 
prised in  the  lease; 

(5)  The  amount  of  capital  applicable  to  each  unit; 

(6)  The  number  of  units  removed  during  the  year  for  which  the 
return  is  made,  and  other  data  that  would  be  helpful  in  determin- 
ing whether  or  not  the  deduction  made  for  the  return  of  capital 
is  a  reasonable  allowance.     (Regulations  No.  33,  art.  170.) 

§  196.     Depreciation  of  Timber  Lands 

In  regard  to  an  allowance  for  depreciation  or  depletion  of  the 
value  of  lands  chiefly  or  solely  valuable  for  the  timber  upon  them, 
the  ruling  of  the  Treasury  Department  is  as  follows : 

Corporations  owning  timber  land  and  logging  off  the  timber  and 
manufacturing  it  into  lumber,  will,  if  the  timber  was  acquired  prior 
to  March  1,  1913,  be  permitted  to  exclude  from  gross  income  either 
through  a  deduction  from  gross  receipts  or  through  a  charge  into 
the  cost  of  manufacturing  the  timber  into  lumber,  an  amount 
equivalent  to  the  fair  market  price  or  value  of  the  standing  timber 
as  of  March  1,  1913. 

In  order  to  secure  the  benefit  of  this  deduction  such  corpora- 
tions must  set  up  on  their  books  as  of  March  1,  1913,  .the  fair 
market  price  en  bloc,  of  all  the  timber  then  owned  by  them,  and 
then,  by  dividing  this  en  bloc  value  by  the  estimated  number  of 
feet  (board  measure)  in  the  entire  timber  holdings,  the  per  unit 
value  or  price  as  of  March  1,  1913,  will  be  ascertained,  which  per 
unit  price  or  value  will  be  the  basis  for  measuring  the  amount 
which  may  be  added  to  the  cost  of  manufacture,  or  deducted  from 
gross  income,  until  the  en  bloc  value  of  the  entire  holding  as  of 
March  1,  1913,  shall  have  been  extinguished,  after  which  no  fur- 
ther deduction  on  this  account  shall  be  allowed. 
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The  same  rule  will  apply  in  the  case  of  timber  or  timber  lands 
purchased  subsequent  to  March  1,  1913,  the  only  difference  being 
that  actual  cost — that  is,  the  gross  purchase  price — shall,  in  mak- 
ing the  computation,  be  substituted  for  en  bloc  price  or  value  as  of 
that  date.  If  the  entire  market  price  or  value  of  both  timber  and 
lands  as  of  March  1,  1913,  or  the  entire  cost,  if  acquired  subsequent 
to  that  date,  is  extinguished  through  a  deduction  from  gross  in- 
come for  timber  used,  or  through  a  per  unit  charge  to  cost  of  manu- 
facturing lumber,  then  the  entire  amount  realized  from  the  logged- 
off  lands  or  for  other  salvage  will  be  returned  as  income  of  the  year 
in  which  such  lands  are  sold  or  disposed  of. 

If  the  timber  or  timber  lands  are  sold  en  bloc,  the  gain  or  loss 
will  be  ascertained  on  the  basis  of  the  difference  between  the  fair 
market  price,  or  cost,  and  the  selling  price,  according  as  the  prop- 
erty was  acquired  prior  or  subsequent  to  March  1,  1913. 

The  fair  market  price  or  value  of  timber  or  timber  lands  as  of 
March  1,  1913,  is  the  price  at  which  the  property  in  its  then  condi- 
tion, and  with  the  circumstances  then  surrounding  it,  could  have 
been  sold  for  cash  or  its  equivalent.  This  value  must  not  be  specu- 
lative, but  must  be  determined  without  taking  into  account  any 
prospective  profits  that  may  result  from  the  manufacture  of  the 
timber  into  lumber.  It  must  be,  as  the  law  contemplates,  a  fair 
market  value  and,  once  determined,  must  be  set  up  on  the  books, 
and,  as  the  measure  of  a  stumpage  deduction  for  income-tax  pur- 
poses, must  remain  constant  and  can  not  be  increased  except  as 
new  purchases  are  made  at  a  higher  average  cost.  The  value  so  set 
up  as  of  March  1,  1913,  will  be  subject  to  the  approval  of  the  Com- 
missioner of  Internal  Revenue.     (Regulations  No.  33,  art.  173.) 

The  decisions  of  the  courts,  in  so  far  as  they  touch  this  subject, 
appear  to  be  in  accord  with  the  principles  set  forth  in  the  regula- 
tion.®^ 

§  197.     Amortization  of  Bonds 

Closely  connected  with  the  subject  of  depreciations  is  the  rule 
or  principle  of  the  amortization  of  various  forms  of  securities,  and 
particularly  corporate  bonds.  This  principle  is  well  explained  by 
a  court  in  New  York,  as  follows:  "It  is  a  common  matter  with 
bankers  and  dealers  in  stocks  to  compute,  by  the  aid  of  tables,  what 
the  actual  income  is  of  a  stock  running  a  certain  definite  time,  for 
which  a  certain  premium  is  paid.  The  actual  income  is  plainly 
less  than  the  amount  yearly  received,  because  the  premium  paid 

82  Doyle  V.  Mitchell  Bros.  Co.,  235  Fed.  686,  149  C.  O.  A.  106. 
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must  be  so  distributed,  in  the  calculation,  over  the  time  the  stock 
has  to  run,  that  the  owner  at  the  end  of  the  time  will  have  his 
original  investment  unimpaired.  Otherwise,  though  he  may  not 
notice  this,  he  will  have  been  gradually  impairing  his  capital,  in 
fact,  using  it  up  in  the  form  of  income.  The  rule  is  that  so  much 
out  of  the  moneys  received  annually  on  these  bonds  shall  be  treat- 
ed as  income  as,  according  to  the  computations  and  tables  above 
mentioned,  they  are  found  to  produce.  The  residue  belongs  to 
principal,  and  annually  added  thereto  will  make  up  for  the  gradual 
depreciation  which  must  come  as  the  bonds  approach  maturity,  and 
will  keep  the  fund  unimpaired  when  they  are  paid  off."  ^^  Thus,  if 
a  trustee  under  a  will,  who  holds  a  fund  in  trust  to  pay  the  income 
to  a  person  during  his  life,  with  remainder  over,  makes  an  invest- 
ment in  bonds,  which  are  payable  at  a  day  certain  and  are  bought 
at  a  premium,  he  is  not  obliged  to  pay  the  entire  net  income  to  the 
tenant  for  life,  but  is  entitled  to  deduct  such  an  amount  from  the 
actual  interest  received  on  each  bond  as  will,  by  successive  deduc- 
tions, make  good  to  the  capital  the  amount  of  the  premium  paid 
upon  the  original  purchase  of  the  bond,  without  regard  to  the 
market  value  of  the  bond  at  the  time  of  making  such  deduc- 
tions.®* But  the  rule  is  otherwise  under  the  income  tax  law.  In 
returning  the  interest  on  bonds  as  income  for  taxation,  the  bond- 
holder cannot  annually  deduct  therefrom  a  pro  rata  share  of  the 
premium  paid  in  purchasing  the  bonds.®^ 

But  the  Treasury  Department  rules  that,  "with  respect  to  bond 
issues,  where  such  bonds  are  disposed  of  for  a  price  less  than  par 
and  are  redeemable  at  par,  it  is  held  that,  because  -of  the  fact  that 
such  bonds  must  be  redeemed  at  their  face  value,  the  loss  sus- 
tained by  reason  of  their  sale  for  less  than  their  face  value  may 
be  prorated  by  the  issuing  corporation  in  accordance  with  the  life 
of  the  bond."  (Internal  Revenue  Regulations  No.  33,  art.  150.) 
It  is  explained  that  the  intention  of  this  ruling  "is  to  allow  cor- 
porations selling  their  own  bonds  at  a  discount  to  prorate  the  dis- 
count over  the  life  of  the  bonds  and  to  deduct  from  gross  income 
each  year  an  aliquot  part  of  the  discount  determined  in  accord- 
ance with  the  number  of  years  which  the  bonds  have  to  run  from 
the  date  of  issue.     This  clause  is  not  to  be  considered,  however, 

93  People  V.  Davenport,  30  Hun  (N.  Y.)  177. 

94  New  England  Trust  Co.  v.  Eaton,  140  Mass.  532,  4  N.  E.  GO,  54  Am.  Rep. 
493. 

9  5  T.  D.  2161,  Feb.  19,  1915.  The  same  rule  is  applied  in  Wisconsin  under 
the  income  tax  law  of  that  state.  Van  Dyke  v.  City  of  Milwaukee,  159  Wis. 
460    146  N.  W.  812,  150  N.  W.  509. 
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as  permitting  corporations  which  had  sold  bonds  issued  prior  to 
1909  at  a  discount,  and  had  at  that  time  charged  the  entire  amount 
of  the  discount  into  profit  and  loss,  to  take  up  such  discount  and 
prorate  it  over  the  life  of  the  bonds  for  the  purpose  of  deducting 
an  aliquot  part  of  such  discount  from  the  income  of  current. years 
and  thus  reduce  the  taxable  income."    (T.  D.  2161,  Feb.  19,  1915.) 

§  198.     Dividends  from  Corporations  Subject  to  Tax 

In  order  to  avoid  double  taxation,  it  is  customary  for  income  tax 
laws  to  allow  the  deduction  of  dividends  received  from  corporations 
liable  to  the  tax,  or  which  have  been  assessed  for  it.  The  act  of 
Congress  of  1918,  as  applied  to  the  individual  taxpayer,  requires 
him  to  show  in  his  return  dividends  received  from  corporations, 
but  then  allows  a  "credit,"  for  the  purpose  of  the  normal  tax  only, 
of  "the  amount  received  as  dividends  from  a  corporation  which  is 
taxable  under  this  title  upon  its  net  income,  and  amounts  received 
as  dividends  from  a  personal  service  corporation  out  of  earnings 
or  profits  upon  which  income  tax  has  been  imposed  by  act  of  Con- 
gress." (Revenue  Act  of  1918,  §  216.)  A  nonresident  alien  is  en- 
titled to  the  same  deduction  or  "credit,"  but  only  on  condition  ot 
his  filing  with  the  collector  "a  true  and  accurate  return  of  his  total 
income  received  from  all  sources,  corporate  or  otherwise  in  the 
United  States."  (Idem,  §  217.)  A  domestic  corporation  is  like- 
wise exempt  from  taxation  on  dividends  received  from  other  cor- 
porations, the  same  as  an  individual,  except  that  this  exemption  is 
to  be  claimed  as  a  "deduction"  in  its  return  instead  of  a  "credit." 
(Idem,  §  234  (a)  par.  6.)  A  foreign  corporation  is  allowed  a  simi- 
lar deduction  "if  and  to  the  extent  that  it  is  connected  with  income 
arising  from  a  source  within  the  United  States."     (Idem,  §  234,  b.) 

In  the  year  1917,  several  corporations  declared  dividends  which 
were  not  payable  or  paid  in  cash,  but  were  paid  by  distributing 
among  their  stockholders  proportionate  amounts  of  the  bonds 
issued  under  the  Act  of  Congress  of  April  24,  1917,  the  so-called 
"Liberty  Loan"  bonds.  These  bonds  are  expressly  exempt  frorn 
all  taxation,  national,  state,  or  local,  except  estate  or  inheritance 
taxes.  A  question  having  arisen  as  to  whether  a  stockholder  thus 
receiving  one  or  more  of  these  bonds  by  way  of  a  dividend  would 
have  to  include  them  in  his  taxable  income  for  the  year,  the  matter 
was  referred  to  the  Attorney  General,  who  returned  an  opinion  that 
they  must  be  so  returned,  on  the  ground  that  the  income  tax  "is  up- 
on the  income  itself  as  an  entirety  and  not  upon  the  specific  ar- 
ticles into  which  this  income  is  finally  transmuted.  When  these 
bonds,  therefore,  are  used  as  a  medium  of  payment,  whether  in  the 
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discharge  of  a  private  debt  or  a  corporate  dividend,  the  profit  or 
gain  to  the  recipient  is  nevertheless  subject  to  income  tax."  (T. 
D.  2512,  June  8,  1917.) 

§  199.    Special  Rules  as  to  Insurance  Companies 

The  income  tax  act  of  1918  allows  a  deduction,  in  the  case  of  in- 
surance companies,  of  "sums  other  than  dividends  paid  within  the 
year  on  policy  and  annuity  contracts."  This  covers  the  ordinary 
outgo  of  an  insurance  company  in  the  way  of  payments  of  losses 
under  its  policies  and  periodical  payments  made  to  beneficiaries 
under  annuity  contracts.  Under  this  head,  together  with  that  of 
"losses  uncompensated,"  according  to  the  regulations  of  the  Treas- 
ury Department,  the  following  deductions  from  gross  income  will 
be  allowed  in  returns  made  by  insurance  companies  other  than  mu- 
tuals,  but  including  mutual  life  and  mutual  marine:  All  ordinary 
and  necessary  expenses  paid  within  the  year  in  the  maintenance 
and  operation  of  the  company  and  its  properties.  Interest  paid 
on  indebtedness  wholly  secured  by  property  collateral  the  subject 
of  sale  or  hypothecation  in  the  ordinary  business  of  the  company 
as  a  dealer  only  in  the  property  constituting  such  collateral  or  in 
the  loaning  of  funds  thereby  produced  is  an  allowable  deduction  as 
a  business  expense  to  an  amount  of  the  interest  paid  on  such  in- 
debtedness not  in  excess  of  the  actual  value  of  the  collaterar  se- 
curing it. 

Expenditures  for  incidental  repairs  which  do  not  add  to  the  value 
nor  appreciably  prolong  the  life  of  property  are  deductible  as  ex- 
penses, but  expenditures  for  new  buildings,  permanent  improve- 
ments, or  betterments  which  increase  the  value  of  property,  or  for 
restoring  or  replacing  property,  are  not  deductible  under  this  or 
any  other  item  of  the  return.  Such  expenditures  are  properly 
chargeable  to  capital  account,  to  be  extinguished  through  annual 
depreciation  allowances. 

Insurance  companies  will  be  permitted  to  add  to  expenses,  in  lieu 
of  depreciation  of  furniture  and  fixtures,  the  actual  cost  of  re- 
pairs, replacements,  and  renewals  of  such  furniture  as  is  reported 
to  the  State  insurance  department.  Provided  that  in  case  of  an 
original  investment  the  cost  thereof  shall  be  charged  to  capital  ac- 
count. 

Premiums  paid  on  life  insurance  policies  covering  the  lives  of 
officers,  employees,  or  those  financially  interested  in  any  trade  or 
business  conducted  by  an  individual,  partnership,  corporation, 
joint-stock  company  or  association,  or  insurance  company,  shall 
not  be  deducted  in  computing  the  net  income  of  insurance  com- 
panies. 
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Losses  deductible  (other  than  policy  payments)  must  be  distin- 
guished from  depreciation  or  allowances  for  exhaustion,  wear  and 
tear.  The  losses  must  be  absolute,  complete,  actually  sustained 
during  the  year,  and  charged  off  on  the  books  of  the  company,  and 
if  the  losses  result  from  the  sale  of  assets  acquired  prior  to  March 
1,  1913,  such  losses  shall  be  ascertained  by  taking  the  difference 
between  the  fair  market  price  or  value  as  of  March  1,  1913,  and 
the  selling  price.  If  the  assets  were  acquired  subsequent  to  March 
1,  1913,  the  loss  will  be  the  amount  by  which  the  selling  price  is 
less  than  the  cost.  Losses  compensated  by  insurance  or  otherwise 
are  not  deductible. 

There  may  also  be  deducted  losses  from  agency  balances  or  other 
amounts  charged  off  as  worthless,  and  losses  by  defalcation,  pre- 
mium notes  voided  by  lapse,  provided  such  notes  have  at  some  time 
been  included  in  gross  income  for  income  tax  purposes ;  otherwise, 
they  will  not  be  deductible. 

As  payments  on  policies  there  should  be  reported  all  death,  dis- 
ability, or  other  policy  claims  (other  than  dividends)  paid  within 
the  year,  including  fire,  accident,  and  liability  losses,  matured  en- 
dowments, annuities,  payments  on  installment  policies,  surrender 
values,  and  all  claims  actually  paid  under  the  terms  of  policy  con- 
tracts. 

All  policy  premiums,  on  which  net  addition  to  reserve  is  com- 
puted, must  be  included  in  gross  income.  The  net  addition  may  be 
based  upon  the  highest  authorized  reserve  by  the  statutes  of  any 
States  in  which  the  company  does  business.  When  the  reserve 
at  the  end  of  the  year  is  less  than  at  the  beginning  of  the  year  there 
is  a  "released  reserve,"  and  the  amount  so  released  must  be  included 
in  gross  income.  In  the  case  of  assessment  insurance  companies, 
whether  domestic  or  foreign,  the  actual  deposit  of  sums  with  State 
or  Territorial  officers,  pursuant  to  law,  as  additions  to  guaranty  or 
reserve  funds  shall  be  treated  as  being  payments  required  by  law 
to  reserve  funds.  In  the  case  of  life  insurance  companies,  the  net 
addition  to  the  "reinsurance  reserve"  and  the  "reserve  for  supple- 
mentary contracts,"  and  in  the  case  of  fire,  marine,  accident,  lia- 
bility, and  other  insurance  companies,  the  net  addition  to  the  "un- 
earned-premium reserves,"  and  only  such  other  reserves  as  are  spe- 
cifically required  by  the  statutes  of  the  States  within  which  the 
company  is  doing  business  will  be  allowed  as  deductions. 

Taxes  paid  by  companies  on  the  value  of  their  capital  stock  out- 
standing and  in  the  hands  of  stockholders  are  not  deductible.  Such 
taxes  are  a  primary  liability  of  the  stockholders  and  therefore 
chargeable  against  their  (the  stockholders')  income. 
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Insurance  companies  claiming-  as  a  deduction  from  gross  income, 
for  the  purpose  of  the  4  per  cent  war  income  tax,  dividends  received 
from  foreign  organizations  must  accompany  their  returns  by  a  list 
giving  the  names  of  such  organizations  and  the  amount  received 
from  each.     (Regulations  No.  33,  art.  240.) 

As  to  the  provision  of  the  statute  which  allows  the  deduction 
of  "sums  other  than  dividends  paid  within  the  year,"  where  a  mu- 
tual life  insurance  company  exacted  the  advance  payment  of  an 
estimated  reasonably  safe  maximum  premium,  and  returned  to 
policy  holders  the  excess  after  the  actual  cost  of  the  insurance  was 
known,  it  was  held  entitled  to  exclude  from  its  gross  income  all 
money  so  repaid  to  policy  holders  within  the  year,  if  previously  re- 
ceived for  premiums,  whether  received  during  the  year  or  not,  such 
refunds  not  being  "dividends"  within  the  meaning  of  the  law.®" 
There  is  also  a  decision  of  a  federal  court,  applicable  in  the  case  of  a 
life  insurance  company  which,  although  a  stock  company,  conducts 
a  mutual  department,  but  collects  premiums  from  the  participating 
policy  holders  on  the  level  premium  plan,  and  at  the  end  of  the  year, 
when  the  cost  of  carrying  the  policy  has  been  ascertained,  credits 
the  policy  holder  with  the  excess  paid,  which  he  may  have  ap- 
plied in  reduction  of  the  next  premium,  to  purchase  additional 
insurance,  to  shorten  the  premium-paying  period  of  his  policy,  or 
to  accelerate  its  maturity  in  the  case  of  an  endowment  policy.  It 
was  held  that  the  surplus  so  applied  is  not  a  "dividend"  within  the 
meaning  of  the  statute,  but  represents  nothing  more  than  the  excess 
of  loading  of  the  premium,  which  is  returnable  in  some  form  to 
the  policy  holder.®'' 

In  accordance  with  the  principles  of  these  decisions,  the  Treas- 
ury Department  has  made  the  following  regulations :  Life  insur- 
ance companies  are  entitled  to  exclude  from  gross  income  any  part 
of  the  premium  received  which  is  paid  back  to  the  individual  pol- 
icy holder  within  the  same  return  year.  Where  the  dividend  is  in 
excess  of  the  premium  received,  there  can  be  excluded  from  gross 
income  only  the  amount  of  the  premium  received  from  such  individ- 
ual policy  holder  within  the  same  return  year.  Dividends  provi- 
sionally ascertained,  apportioned,  or  credited  on  deferred  dividend 
policies  can  not  be  excluded  or  deducted  from  gross  income  for  the 
reason  that  the  assured  has  no  vested  or  enforceable  right  in  them 

oePenn  Mut.  Life  Ins.  Co.  v.  Lederer  (D.  C.)  247  Fed.  559;  Prudential  Ins. 
Co.  V.  Herold  (I>.  C.)  247  Fed.  681 ;  Northwestern  Mut.  Life  Ins.  Co.  v.  FinlJ 
(D.  C.)  248  Fed.  568;  Mutual  Benefit  Life  Ins.  Co.  v.  Commonwealth,  128  Ky. 
174,  107  S.  W.  802. 

»7  Connecticut  General  Life  Ins.  Co.  v.  Eaton  (D.  C.)  218  Fed.  188. 
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and  can  not,  at  the  time  of  the  ascertainment,  apportionment,  or 
credit,  nor  until  the  maturity  of  the  policy,  avail  himself  of  such  div- 
idends ;  and  in  the  event  of  the  death  of  the  assured  prior  to  the 
expiration  of  the  deferred  dividend  period,  the  amount  so  ascer- 
tained, apportioned,  or  credited  lapses.  (Regulations  No.  33,  art. 
241.) 

§  200.     Same;  Mutual  Companies 

Special  provisions  are  made  by  the  income  tax  law  for  insur- 
ance companies  doing  business  on  the  mutual  plan,  as  follows: 
"In  the  case  of  mutual  marine  insurance  companies,  there  shall  be 
allowed  in  addition  to"  all  the  deductions  allowed  to  corporations 
in  general  and  to  insurance  companies  in  particular,  "amounts  re- 
paid to  policy  holders  on  account  of  premiums  previously  paid  by 
them,  and  interest  paid  upon  such  amounts  between  the  ascertain- 
ment and  the  payment  thereof.  In  the  case  of  mutual  insurance 
companies  (other  than  mutual  life  or  mutual  marine  insurance  com- 
panies) requiring  their  members  to  make  premium  deposits  to  pro- 
vide for  losses  and  expenses,  there  shall  be  allowed,  in  addition  to" 
all  other  deductions,  "the  amount  of  premium  deposits  returned 
to  their  policy  holders  and  the  amount  of  premium  deposits  retained 
for  the  payment  of  losses,  expenses,  and  reinsurance  reserves." 
(Revenue  Act  of  1918,  §  234  (a)  pars.  12,  13.) 

§  201.     Same;    Reserve  Funds 

The  statute  also  allows  insurance  companies  to  deduct  "the  net 
addition  required  by  law  to  be  made  within  the  taxable  year  to  re- 
serve funds  (including,  in  the  case  of  assessment  insurance  com- 
panies, the  actual  deposit  of  sums  with  state  or  territorial  officers 
pursuant  to  law  as  additions  to  guarantee  or  reserve  funds)."  There 
is  also  a  provision  that,  "in  the  case  of  corporations  issuing  policies 
covering  life,  health,  and  accident  insurance  combined  in  one  policy 
issued  on  the  weekly  premium  payment  plan  continuing  for  life  and 
not  subject  to  cancellation,  in  addition  to  the  above,  such  portion 
of  the  net  addition  (not  required  by  law)  made  within  the  taxable 
year  to  reserve  funds  as  the  Commissioner  finds  to  be  required  for 
the  protection  of  the  holders  of  such  policies  only."  (Revenue  Act 
of  1918,  §  234  (a)  pars.  10,  11.) 

The  regulation  of  the  Treasury  Department  on  this  point  is  as 
follows :  The  net  addition  to  reserve  funds  may  be  based  upon  the 
highest  authorized  reserve  by  the  statutes  of  any  states  in  which  the 
company  does  business.  When  the  reserve  at  the  end  of  the  year 
is  less  than  at  the  beginning  of  the  year,  there  is  a  "released  re- 
serve," and  the  amount  so  released  must  be  included  in  gross  in- 
Bl.Fed.Tax.(4th  Ed.)— 16  (241) 
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come.  In  the  case  of  life  insurance  companies,  the  net  addition 
to  the  "reinsurance  reserve"  and  the  "reserve  for  supplementary- 
contracts,"  and  in  the  case  of  fire,  marine,  accident,  liability,  and 
other  insurance  companies,  the  net  addition  to  the  "unearned  pre- 
mium reserves",  and  only  such  other  reserves  as  are  specifically 
required  by  the  statutes  of  the  states  within  which  the  company  is 
doing  business  will  be  allowed  as  deductions.  (Regulations  No.  33, 
art.  240.) 

It  has  recently  been  decided  by  the  Supreme  Court  of  the  United 
States  that  fire  insurance  companies  are  not  "required  by  law"  (at 
least  in  Pennsylvania)  to  hold  a  reserve  against  unpaid  losses,  and 
consequently  are  not  exempt  from  taxation  on  funds  passed  to  a 
reserve  account  for  that  purpose,  and  that  the  words  "reserve 
funds,"  as  used  in  the  income  tax  law,  have  reference  to  the  funds 
ordinarily  held  by  insurance  companies  as  against  the  contingent 
liability  on  outstanding  policies.®^  There  is  also  a  decision  of  the 
Court  of  Claims  that  only  the  net  addition  to  reserve  funds  re- 
quired by  state  statutes  is  deductible  from  the  gross  income  of  in- 
surance companies,  and  that  unless  some  state  law  is  pointed  out 
which  justifies  it,  they  cannot  claim  exemption  in  respect  to  funds 
passed  to 'a  reserve  established  to  secure  payments  of  taxes,  sal- 
aries, brokerage,  and  agents'  commissions."^  And  under  the  laws 
of  Tennessee  reserve  funds  are  not  required  to  be  so  maintained  as 
to  include  additional  sums  reserved  to  satisfy  unpaid  losses  ac- 
crued or  prospective,  and  hence  no  deductions  for  amounts  so  re- 
served, though  required  by  the  insurance  commission,  can  be  al- 
lowed in  computing  a  Tennessee  company's  net  income  for  taxa- 
tion.i"" 

§  202.     Same;    Unearned  Premiums 

Aside  from  the  matter  of  reserve  funds  required  by  law,  it  has 
been  a  vexed  question  whether  or  not  an  insurance  company  could 
claim  a  deduction  in  respect  to  premiums  covering  a  risk  which 
extends  beyond  the  end  of  the  fiscal  year.  In  an  English  case,  a 
fire  insurance  company  set  up  a  claim  to  deduct  a  portion  of  its 
premium  receipts  for  the  year,  representing  the  unearned  or  unex- 
hausted portion  of  such  premiums,  where  it  remained  liable  on  the 

9  8  McCoacli  V.  Insurance  Co.  of  North  America,  244  U.  S.  585,  37  Sup.  Ct. 
709,  61  L.  Ed.  1333,  reversing  Insurance  Co.  of  North  America  v,  McCoach. 
224  Fed.  657,  140  C.  C.  A.  167,  which  had  reversed  tlie  judgment  in  the  same 
case  in  the  District  Court,  218  Fed.  905. 

0  9  Maryland  Casualty  Co.  v.  U.  S.  (Ct.  CI.)  reported  In  Treasury  Decisions, 
March  1,  1917. 

100  National  Life  &  Accident  Ins.  Co.  v.  Craig  (C.  C.  A.)  251  Fed.  524. 

(242) 


Ch.  7)  DEDUCTIONS  AND   CREDITS  §  203 

policies  for  one  or  several  years  longer.  The  company  contended 
that  such  a  deduction  should  be  allowed  to  it  either  as  a  fixed  per- 
centage of  the  total  premium  receipts  (suggesting  one-third  as  a 
proper  proportion),  or  else  to  the  extent  of  the  amount  which  it 
would  cost  to  reinsure  its  unexpired  risks.  But  the  court  held  oth- 
erwise. Conceding  that  it  would  be  impossible  to  ascertain  the 
true  net  profits  of  an  insurance  company  in  this  situation  with  such 
mathematical  accuracy  as  to  do  perfect  and  absolute  justice,  it  was 
held  that  the  fair  and  proper  method  is  to  take  on  the  one  side  the 
whole  receipts,  and  on  the  other  side  the  whole  expenditure  and 
disbursements,  for  the  given  year,  the  balance  remaining  being,  for 
the  time  at  least,  net  profits  on  which  the  income  tax  should  be  as- 
sessed. This  being  done  year  by  year,  there  is  an  absolute  bal- 
ancing of  accounts;  and  if  any  wrong  is  done  by  losses  afterwards 
occurring  in  respect  of  premiums  on  which,  as  profits,  the  income 
tax  has  been  assessed  and  paid,  it  will  be  taken  into  consideration 
in  the  ensuing  year.^°^  And  later  an  exactly  similar  decision  was 
rendered  by  the  Court  of  Appeal. ^"^  But  only  four  years  after- 
wards, the  same  court  ruled  that  the  profits  of  a  fire  insurance  com- 
pany, for  the  purpose  of  the  income  tax,  are  not  to  be  computed  by 
merely  deducting  the  total  of  losses  and  disbursements  for  the  year 
from  the  total  premium  receipts  for  the  same  period,  but  allowance 
must  be  made  for  outstanding  policies  at  the  end  of  the  year,  or 
for  the  unearned  portion  of  premiums  received,  which  may  be  done 
by  deducting  a  fair  and  reasonable  percentage  of  the  year's  pre- 
mium receipts. ^''^  Substantially  the  same  view  was  taken  by  the 
internal  revenue  officers  in  construing  the  act  of  Congress  of  1909, 
for  it  was  ruled  that  unearned  premiums  set  aside  by  insurance 
companies  as  reserves  should  not  be  included  as  income  until  earn- 
ed, unless  the  same  should  be  entered  on  the  ledger  as  income  dur- 
ing the  year  in  which  they  were  received.     (T.  D.  1742,  par.  70.) 

§  203.     Rules  as  to  Foreign  Corporations 

As  foreign  corporations  are  taxed,  under  the  income  tax  law,  only 
upon  so  much  of  their  income  as  they  receive  from  "all  sources  with- 
in the  United  States,"  so  their  allowable  deductions  are  correspond- 
ingly restricted.  The  general  provision  is  that  "in  the  case  of  a 
foreign  corporation,  the  deductions  allowed"  to  corporations  in  gen- 
eral "shall  be  allowed  only  if  and  to  the  extent  that  they  are  con- 
nected with  income  arising  from  a  source  within  the  United  States ; 

101  Imperial  Fire  Ins.  Co.  v.  Wilson,  35  Law  T.  271,  1  Tax  Cas.  71. 

102  General  Accident  Co.  v.  McGowan  [1908]  App.  Cas.  207,  5  Tax  Cas.  308. 

103  Sun  Insurance  Office  v.  Clark  [1912]  App.  Cas.  443. 
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and  the  proper  apportionment  and  allocation  of  the  deductions  with 
respect  to  sources  of  income  within  and  without  the  United  States 
shall  be  determined  under  rules  and  regulations  prescribed  by  the 
Commissioner  with  the  approval  of  the  Secretary."  (Revenue 
Act  of  1918,  §  234  b.)  As  to  interest  paid  on  its  indebtedness,  a  for- 
eign corporation  is  allowed  to  deduct  "the  proportion  of  such  in- 
terest which  the  amount  of  its  gross,  income  from  sources  within 
the  United  States  bears  to  the  amount  of  its  gross  income  from  all 
sources  within  and  without  the  United  States."  (Idem,  §  234  (a) 
par.  2.) 

§  204.     Deductions  Not  Cumulative 

According  to  the  rulings  of  the  Treasury  Department,  all  ex- 
penses, including  interest,  taxes,  and  other  necessary  charges,  in- 
cidental and  necessary  to  the  creation  or  production  of  the  gross 
J  income  or  properly  chargeable  against  the  same,  being  deductible 
!  from  the  gross  income,  whether  paid  in  cash  or  entered  on  the  books 
as  a  liability,  can  not,  if  unpaid,  be  carried  forward  to  be  deducted 
from  the  gross  income  of  a  subsequent  year.  Each  year's  return, 
both  as  to  income  and  deductions  therefrom,  must  be  complete 
within  itself.  Charges,  of  whatever  character,  against  income  can- 
not be  cumulative.  They  must  be  deducted  from  the  income  of  the 
year  in  which  incurred  or  not  at  all.  The  expenses,  liabilities,  or 
deficit  of  one  year  can  not  be  used  to  reduce  the  income  of  a  subse- 
quent year.  A  corporation  having  the  right  under  this  rule  to  de- 
duct all  authorized  allowances,  whether  paid  in  cash  or  set  up  as 
a  liability,  it  follows  that  if  it  does  not  within  any  year  pay  or  ac- 
crue certain  of  its  expenses,  interest,  t^^xes,  or  other  charges,  and 
makes  no  deduction  therefor,  it  can  not  deduct  from  the  income  of 
the  next  or  any  subsequent  year  any  amounts  then  paid  in  liqui- 
dation of  the  previous  year's  liabilities. 

If,  however,  a  corporation  discovers  or  detects  expenses  or  lia- 
bilities which  were  due  and  payable  during  a  preceding  year,  it 
will  be  permissible  for  it  to  make  an  amended  return  for  the  year  to 
which  such  expense  or  liability  applies,  include  such  expense  in  the 
deductions  of  that  year,  aod  file  a  claim  for  refund  for  any  taxes 
overpaid  by  reason  of  the  failure  to  deduct  such  expense  or  liabil- 
ity in  the  original  return  of  that  year.  (Regulations  No.  33,  arts. 
127,  128.)  ; 
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CHAPTER  VIII 
COLLECTION  OF  INCOME  TAX  AT  THE  SOURCE 

§  205.  Eixplanation  of  Terms. 

206.  Statutory  Provisions. 

207.  Interest  on  Corporate  Bonds  and  Similar  Obligations. 

208.  Certificates  of  Ownership. 

209.  Substitute  Certificates  by  Bank  or  Collecting  Agency. 

210.  Payments  to  Nonresident  Aliens. 

211.  Same;    Treasury  Regulations. 

212.  Same ;   Foreign  Corporations  Without  Resident  Agent  or  Office. 

213.  Same;   Rents. 

214.  Same ;   Payments  of  Interest. 

215.  Same ;   Royalties. 

216.  Same ;    Annuities. 

217.  Same ;   Note  Given  for  Rent  or  Interest. 

218.  Foreign  Interest  and  Dividends. 

219.  Licenses  for  Foreign  Collections.  , 

220.  Fiduciaries. 

221.  Kinds  of  Income  Not  Taxable  at  Source. 

222.  Indeterminate,  Non-Periodical,  or  Fluctuating  Income. 
22.3.  Income  of  Partnerships  and  Corporations. 

224.  Interest  on  Bank  Deposits. 

225.  Claiming  Exemptions. 

226.  Credit  for  Source  Collections  in  Personal   Returns. 

227.  Personal  Liability  of  Debtors  or  Withholding  Agents. 

228.  Exempt  Corjiorations  Required  to  Act  as  Withholding  Agents. 

§  205.     Explanation  of  Terms 

The  theory  of  "collection  at  the  source"  is  that  the  g-overnment 
enforces  payment  of  the  income  tax  (in  certain  limited  fields)  not 
directly  from  the  person  who  receives  the  income  and  is  therefore 
liable  for  it,  but  indirectly,  by  exacting  its  payment,  before  the  in- 
come reaches  his  hands,  from  the  person  who'  is  to  pay  it  to  him. 
In  other  words,  if  A.  is  to  receive  from  B.  a  payment  which  is  in 
the  nature  of  income  and  is  subject  to  the  tax,  the  government 
does  not  leave  it  to  A.  to  account  for  the  payment  in  its  annual  re- 
turn and  thereafter  pay  the  tax  on  it  in  due  season,  but  requires  B. 
to  deduct  from  the  payment,  at  the  time  of  making  it,  the  amount 
due  as  income  tax  and  pay  it  directly  to  the  proper  revenue  officer. 
Persons  who  are  in  the  position  of  B.  are  denominated  by  the 
Treasury  regulations  "debtors."  It  is  of  course  to  be  understood 
that  not  all  persons  who  are  debtors  to  others,  or  who  have  pay- 
ments to  make  to  others,  are  within  this  technical  designation.  It 
applies  only  to  those  classes  of  persons  who  are  described  in  the 
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Statute  as  charged  with  the  duty  of  deducting  and  paying  over  the 
income  tax,  and  then  only  in  respect  to  such  classes  of  payments  as 
come  within  its  terms.  But  the  word  "debtors"  is  applied  by  the 
government  officers  to  all  who  come  within  this  limited  descrip- 
tion. The  term  "withholding  agents"  is  sometimes  synonymous 
with  "debtors"  and  sometimes  has  a  wider  meaning.  For  a  "debt- 
or" may  appoint  a  fiscal  or  other  agent  to  perform  the  duties  im- 
posed upon  him  with  respect  to  the  income  tax,  and  then  the  latter 
is  called  a  "withholding  agent."  The  "source"  is  defined  as  the 
place  where  the  income  originates  and  is  payable. 

§  206.     Statutory  Provisions 

The  provisions  for  collection  at  the  source  in  the  income  tax  law 
of  1913  and  the  amendatory  act  of  1916  were  drastic  and  far-reach- 
ing, embracing  almost  every  conceivable  kind  of  income,  provided 
it  exceeded  $3,000  in  any  taxable  year,  and  interest  on  corporate 
securities  and  on  foreign  obligations  without  regard  to  the  amount, 
and  applying  io  citizens  of  the  United  States  as  well  as  to  aliens 
and  to  both  domestic  and  foreign  corporations.  These  provisions 
brought  forth  a  mass  of  regulations  and  rulings  of  the  Treasury 
Department,  and  of  official  forms,  which  were  intricate,  confusing, 
and  sometimes  contradictory. 

When  the  revenue  act  of  1917  was  before  Congress,  it  was  pro- 
posed by  the  Senate  to  abolish  altogether  the  system  of  collection 
at  the  source,  but  this  was  opposed  by  the  House,  Various  com- 
promises were  efifected  in  the  conference  committee,  and  these  were 
written  into  the  bill  and  finally  accepted  by  both  houses.  The  ef- 
fect is  very  greatly  to  restrict  this  method  of  collecting  the  tax. 
These  provisions,  with  some  changes,  were  carried  over  into  the 
Revenue  Act  of  1918,  §  221.  As  the  law  now  stands,  this  method 
of  requiring  the  deduction  and  paying  over  of  the  tax  by  the  payer 
of  the  income  is  confined  to  three  cases: 

First,  the  case  of  income  payable  to  a  nonresident  alien  individ- 
ual. Here  collection  at  the  source  applies  to  income  derived  from 
"interest,  rent,  salaries,  wages,  premiums,  annuities,  compensation, 
remuneration,  emoluments,  or  other  fixed  or  determinable  annual 
or  periodical  gains,  profits,  and  income,"  but  not  including  divi- 
dends from  corporations.  The  amount  of  tax  to  be  deducted  in  this 
case  is  8  per  cent. 

Second,  the  case  of  income  derived  from  "interest  upon  bonds 
and  mortgages,  or  deeds  of  trust  or  other  similar  obligations  of 
corporations."  This  applies  whether  the  income  is  payable  to  a 
resident  alien  individual  or  to  an  individual  citizen  of  the  United 
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States.  But  it  applies  only  "if  such  bonds,  mortgages,  or  other  ob- 
ligations contain  a  contract  or  provision  by  which  the  obligor 
agrees  to  pay  any  portion  of  the  tax  imposed  by  this  title  upon 
the  obligee  or  to  reimburse  the  obligee  for  any  portion  of  the  tax 
or  to  pay  the  interest  without  deduction  for  any  tax  which  the  ob- 
ligor may  be  required  or, permitted  to  pay  thereon  or  to  retain  there- 
from under  any  law  of  the  United  States."  The  amount  of  the  tax 
to  be  deducted  in  this  case  is  2  per  cent.  These  two  provisions  are 
found  in  Revenue  Act  of  1918,  §  221. 

Third,  it  is  provided  that  "in  the  case  of  foreign  corporations 
subject  to  taxation  under  this  title  not  engaged  in  trade  or  business 
within  the  United  States  and  not  having  any  office  or  place  of  busi- 
ness therein,  there  shall  be  deducted  and  withheld  at  the  source  in 
the  same  manner  and  upon  the  same  items  of  income  as  is  provided 
in  section  221,"  that  is,  upon  all  the  items  specified  in  the  two  fore- 
going provisions,  "a  tax  equal  to  ten  per  centum  thereof,  and  such 
tax  shall  be  returned  and  paid  in  the  same  manner  and  subject  to 
the  same  conditions  as  provided  in  that  section :  Provided,  that  in 
the  case  of  interest  described  in  subdivision  (b)"  that  is,  interest 
on  bonds  with  tax-free  covenant,  "the  deduction  and  withholding 
shall  be  at  the  rate  of  2  per  centum."     (Revenue  Act  of  1918,  §  237.) 

In  addition  to  this,  section  221  of  the  act  provides  that  "the  Com- 
missioner may  authorize  such  tax  to  be  deducted  and  withheld  from 
the  interest  upon  any  securities  the  owners  of  which  are  not  known 
to  the  withholding  agent." 

In  all  of  the  foregoing  cases,  collection  at  the  source  is  applied 
only  to  the  "normal"  income  tax,  not  to  any.  amount  payable  as 
a  surtax. 

The  statute  further  provides  that  "income  upon  which  any  tax 
is  required  to  be  withheld  at  the  source  under  this  section  shall  be 
included  in  the  return  of  the  recipient  of  such  income,  but  any 
amount  of  tax  so  withheld  shall  be  credited  against  the  amount 
of  income  tax  as  computed  in  such  return.  If  any  tax  required 
under  this  section  to  be  deducted  and  withheld  is  paid  by  the  re- 
cipient of  the  income,  it  shall  not  be  re-collected  from  the  withhold- 
ing agent ;  nor  in  cases  in  which  the  tax  is  so  paid  shall  any  pen- 
alty be  imposed  upon  or  collected  from  the  recipient  of  the  income 
or  the  withholding  agent  for  failure  to  return  or  pay  the  same,  un- 
less such  failure  was  fraudulent  and  for  the  purpose  of  evading  pay- 
ment."   (Revenue  Act  of  1918,  §  221,  clauses  (d)  and  (e).) 
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§  207.     Interest  on.  Corporate  Bonds  and  Similar  Obligations 

Before  the  amendment  of  1917,  the  law  required  the  income  tax 
to  be  deducted  and  withheld  from  "interest  upon  bonds  and  mort- 
gages, or  deeds  of  trust  or  other  similar  obligations  of  corpora- 
tions." The  act  of  1917  repeats  this  provision,  but  restricts  it  to 
cases  in  which  the  bonds  or  mortgages  contain  a  "tax  free"  cove- 
nant, that  is,  one  requiring  the  obligor  to  pay  the  full  sum  of  the 
interest  without  deduction  for  any  tax.  As  to  the  kind  of  securi- 
ties included  in  the  description  of  "similar  obligations,"  the  Treas- 
ury Department  rules  that  this  term  embraces  equipment  trust 
agreements  and  receivers'  certificates.  And  generally,  it  means 
obligations  of  corporations  which,  though  not  bonds  or  mortgages 
or  deeds  of  trust,  are  similar  in  form  or  purpose,  or  in  being  ex- 
tended beyond  the  time  of  ordinary  bankable  commercial  paper. 
Temporary  receipts  issued  pending  the  preparation  and  issue  of 
bonds  or  interest  notes  stand  in  the  place  of  the  latter,  and  when 
an  interest  period  intervenes  and  receipts  are  presented  for  in- 
dorsement thereon  of  a  payment  of  interest,  the  tax  should  be  de- 
ducted, if  the  obligation  is  within  the  statute.  A  simple  promis- 
sory note,  not  exceeding  a  year  in  time,  is  not  "similar"  to  bonds, 
etc.,  and  the  tax  is  not  deductible,  except  when  it  is  payable  to  a 
nonresident  alien,  in  which  event  another  provision  of  the  statute 
applies.  Scrip  certificates  issued  by  a  corporation  to  its  stockhold- 
ers in  lieu  of  dividends,  bearing  interest  and  redeemable  at  a  speci- 
fied time  not  later  than  a  year  from  the  date  of  issue,  are  not  cor- 
porate obligations  similar  to  bonds,  and  are  not  subject  to  deduc- 
tion for  the  income  tax.  (T.  D.  2090,  Dec.  14,  1914;  T.  D.  2152, 
Feb.  12,  1915.) 

When  the  interest  on  corporate  obligations  is  evidenced  by  de- 
tachable coupons,  the  income  tax  is  to  be  deducted  when  these  are 
presented  for  payment.  When  the  interest  is  registered,  the  Treas- 
ury rules  that  the  obligor  company  should  deduct  the  normal  in- 
come tax  before  sending  out  checks  for  such  interest  to  the  regis- 
tered owners,  or  before  paying  the  interest  on  interest  orders 
signed  by  the  registered  owners  of  the  bonds.  When  bonds,  under 
a  provision  to  that  effect  contained  in  them,  are  retired,  not  on  an 
interest  day,  but  within  an  interest  period,  and  prior  to  the  expira- 
tion of  the  full  term  of  the  bond,  the  deduction  for  income  tax 
should  cover  that  part  of  the  interest  period  affected  between  the 
beginning  of  such  period  and  the  date  of  retirement  of  the  bonds. 
(T.  D.  2090,  Dec.  14,  1914.) 

It  will  be  observed  that  all  this  applies  only  to  interest  upon 
bonds  or  similar  obligations  made  by  corporations.     Where  inter- 
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est,  whethej  on  bond  and  mortgage  or  on  any  other  obligation,  is 
payable  by  an  individual,  it  does  not  come  within  this  class.  And 
where  an  individual  issues  coupon  bonds  secured  by  a  mortgage  on 
real  estate,  and  subsequently  a  corporation  purchases  the  real  es- 
tate, and  assumes  (as  between  the  mortgagor  and  itself)  the  pay- 
ment of  the  bonds  and  coupons,  the  situation  is  not  changed.  The 
corporation  acquires  only  the  mortgagor's  equity  of  redemption 
and  his  possession ;  the  property  is  the  security,  and  the  character 
of  the  bond  obligation  remains  unchanged  and  as  created,  even 
though  the  corporation  is  to  pay  all  interest  and  eventually  the 
mortgage.  There  will  therefore  be  no  withholding  of  the  income 
tax  by  the  corporation  as  against  the  owners  of  the  bonds.  (T.  D. 
2090,  Dec.  14,  1914.) 

When  a  corporation  is  required  to  deduct  and  pay  over  the  in- 
come tax  on  its  interest  payments,  the  tax  is  not  thereby  laid  on 
the  corporation,  but  it  is  and  remains  a  tax  on  the  creditor ;  the 
corporation  is  merely  made  use  of  as  a  convenient  means  of  collect- 
ing the  tax.^ 

§  208.     Certificates  of  Ownership 

Though  individuals  subject  to  the  income  tax  are  entitled  to  a 
specific  exemption  of*$l,000  or  $2,000  the  act  of  1916  made  no  clear 
provision  for  their  claiming  or  obtaining  this  exemption  in  respect 
to  income  derived  from  interest  on  corporate  securities,  since,  as 
to  such  items,  the  tax  is  deductible  at  the  source  without  regard  to 
the  amount  of  the  interest.  The  amendatory  act  of  1917,  however, 
provides  that  the  income  tax  shall  be  deducted  from  such  interest 
payments  "unless  the  person  entitled  to  receive  such  interest  shall 
file  with  the  withholding  agent,  on  or  before  February  first,  a  signed 
notice  in  writing  claiming  th^  benefit  of  an  exemption."  (Act  Cong. 
Sept.  8,  1916,  as  amended  by  Act  Cong.  Oct.  3,  1917,  §  1205.)  And 
this  was  substantially  copied  into  the  Revenue  Act  of  1918,  §  221  (b). 
For  the  double  purpose  of  securing  reliable  information  as  to  the 
securities  owned  by  individuals  and  the  income  derived  from  them, 
and  of  providing  a  method  of  clain^ing  the  exemption,  the  Treasury 
Department  has  provided  for  "certificates  of  ownership,"  which 
are  to  accompany  coupons  or  orders  for  registered  interest  when 
the  same  are  presented  for  payment  or  deposited  in  bank  for  collec- 
tion. 

The  regulations  are  as  follows: 

The  owners  of  bonds  of  domestic  and  resident  corporations 
shall,  when   presenting  interest  coupons   for  payment,  file  a  cer- 

1  U.  S.  V.  Railroad  Co.,  17  Wall.  322,  21  L.  Ed.  597. 
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tificate  of  ownership  for  each  issue  of  bonds,  showing  the  name 
and  address  of  the  debtor  corporation,  the  name  and  address  of 
the  owner  of  the  bonds,  whether  the  payee  is  married  or  the  head 
of  a  family,  and  the  amount  of  interest.  Form  1000,  revised,  shall 
be  used  (a)  when  no  personal  exemption  is  claimed  against  interest 
on  bonds  containing  a  "tax-free"  covenant  by  citizens  or  residents 
of  the  United  States;  (b)  by  nonresident  alien  individuals,  foreign 
corporations  having  no  office  or  place  of  business  in  the  United 
States  whether  or  not  such  bonds  contain  a  "tax-free"  covenant : 
and  (c)  in  the  case  where  coupons  are  received  not  accompanied 
by  certificates  of  ownership.  The  first  bank  receiving  coupons  not 
accompanied  by  ownership  certificates  will  make  a  certificate  cross- 
ing out  "owner"  and  inserting  "payee"  and  will  enter  the  amount 
of  interest  on  line  4.  Form  1001,  revised,  shall  be  used  (a)  when 
personal  exemption  is  claimed  against  interest  on  bonds  containing 
a  "tax-free"  covenant  by  citizens  or  residents  of  the  United  States, 
also  when  presenting  coupons  from  bonds  not  containing  a  "tax- 
free"  covenant;  (b)  by  domestic  partnerships,  corporations,  or  as- 
sociations ;  (c)  by  nonresident  alien  partnerships ;  and  (d)  by  for- 
eign corporations  having  an  office  or  place  of  business  in  the  United 
States,  whether  or  not  such  bonds  contain  a  "tax-free"  covenant. 

In  case  a  citizen  or  resident  individual  receives  interest  on  bonds 
containing  a  "tax-free"  covenant  in  excess  of  the  amount  of  per- 
sonal exemption  which  the  individual  may  claim,  any  such  excess 
must  be  reported  on  Form  1000,  revised.  (Regulations  No.  33,  art. 
43,  pars.  261-264.) 

If  the  owner  of  a  bond  of  the  kind  made  subject  to  this  provi- 
sion of  the  statute  omits  to  attach  his  certificate  of  ownership  to 
coupons  deposited  for  collection,  the  Treasury  regulations  provide 
that  the  first  bank  or  collecting  agency  receiving  the  coupons  shall 
deduct  and  withhold  the  amount  of  the  income  tax  and  report  and 
pay  it  to  the  Treasury.  At  the  same  time  the  bank  will  make  its 
own  certificate,  reciting  the  facts,  and  acknowledging  responsibility 
for  the  deduction  of  the  income  tax,  which  certificate  will  accom- 
pany the  coupons  to  the  debtor  corporation  in  order  that  the  tax 
may  not  be  again  withheld  if  the  coupons  should  pass  through  the 
hands  of  other  banks  or  collecting  agencies.  (T.  D.  2135,  Jan.  23^ 
1915.) 

§  209.     Substitute  Certificates  by  Bank  or  Collecting  Agency 

A  Treasury  regulation  provides  that :  Collecting  agents,  respon- 
sible banks  and  bankers  receiving  coupons  for  collection  with  own- 
ership certificates  attached  may  present  the  coupons  with  the  origi- 
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nal  certificates  to  the  debtor  corporation  or  its  duly  authorized 
withholding  agent  for  collection  or  the  original  certificates  may  be 
detached  and  forwarded  direct  to  the  Commissioner  of  Internal 
Revenue,  provided  such  collecting  agent  shall  substitute  for  such 
certificate  its  own  certificate  and  shall  keep  a  complete  record  of 
each  transaction  showing — 

1.  Serial  number  of  item  received. 

2.  Date  received. 

3.  Name  and  address  of  person  from  whom  received. 

4.  Name  of  debtor  corporation. 

5.  Class  of  bonds  from  which  coupons  were  cut. 

6.  Face  amount  of  coupons. 

For  the  purpose  of  identification  the  substitute  certificates  shall 
be  numbered  consecutively  and  corresponding  numbers  given  the 
original  certificates  of  ownership. 

Substitute  certificates  by  collecting  agents,  banks,  and  bankers,  in 
lieu  of  original  certificates  of  ownership  accompanying  coupons  pre- 
sented for  collection  shall  be  discontinued  with  respect  to  ownership 
certificates  presented  with  coupons  for  collection  by  nonresident 
alien  individuals,  firms,  corporations,  organizations,  etc. 

In  all  such  cases  the  original  certificates  of  ownership  shall  be 
forwarded  to  the  debtor  corporation  without  substitution. 

The  debtor  corporation  or  its  duly  authorized  withholding  agent 
shall  forward  all  certificates  to  the  collector  of  internal  revenue 
with  its  duplicate  monthly  list  return,  Form  1012,  revised,  and  such 
collector  shall  forward  the  original  return  and  the  certificates  to 
the  commissioner,  as  heretofore.  (Regulations  No.  33,  art.  43,  pars. 
265-270.) 

§  210.     Payments  to  Nonresident  Aliens 

The  income  tax  law  provides  that  the  tax  shall  be  deducted  and 
withheld  by  certain  classes  of  persons  (including  partnerships  and 
corporations)  who  have  the  "control,  receipt,  custody,  disposal,  or 
payment"  of  certain  kinds  of  income  accruing  to  nonresident  alien 
individuals.  The  persons  and  corporations  intended  are  described 
as  "including  lessees,  or  mortgagors  of  real  or  personal  property, 
fiduciaries,  employers,  and  all  officers  and  employees  of  the  United 
States,"  the  last  phrase  meaning  disbursing  officers  and  paymasters. 
The  kinds  of  income  affected  are  described  as  "interest,  rent,  sala- 
ries, wages,  premiums,  annuities,  compensation,  remuneration,  emol- 
uments, or  other  fixed  or  determinable  annual  or  periodical  gains, 
profits,  and  income,  other  than  income  derived  from  dividends  of  a 
corporation,  which  is  taxable  upon  its  net  income  as  provided  in 
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this  title."  (Revenue  Act  of  1918,  §  221,  a.)  From  this  it  appears 
that  three  things  are  requisite  in  order  to  require  or  authorize  the 
deduction  of  the  income  tax  from  a  payment  of  the  kind  mentioned. 
First,  it  must  be  a  fixed  or  determinable  payment ;  that  is,  not  un- 
certain, fluctuating,  or  contingent,  but  definitely  settled  both  as 
to  liability  and  as  to  amount,  the  amount  being  either  stipulated  at 
a  fixed  sum  or  determinable  by  mere  calculation.  Second,  the  in- 
come must  be  annual  or  periodical ;  that  is,  it  must  accrue  to  the 
taxpayer  in  pursuance  of  some  contract,  engagement,  or  trust  pro- 
viding for  annual  or  other  periodical  payments,  and  not  for  payments 
when  and  as  the  occasion  may  arise  or  at  uncertain  intervals.  Third, 
the  income  must  accrue  to  a  nonresident  alien  individual,  which 
excludes  all  American  citizens,  all  resident  aliens,  and  all  foreign 
partnerships  and  corporations.  But  there  is  no  limitation  as  to  the 
amount  of  the  income.  Under  the  former  law,  it  must  exceed  $3,000 
before  the  tax  became  deductible.  But  the  present  statute  requires 
the  deduction  of  the  tax  from  any  payment  (if  of  the  kind  included) 
to  a  nonresident  alien,  without  regard  to  the  amount. 

§  211.     Same;   Treasury  Regulations 

On  the  subject  of  the  taxation  of  the  income  of  nonresident  aliens, 
and  the  deduction  of  the  tax  at  the  source,  the  Treasury  Depart- 
ment has  made  the  following  regulations :  A  nonresident  alien 
individual  shall  make  a  full  and  accurate  return  of  all  net  income 
received  from  sources  within  the  United  States,  regardless  of 
amount,  unless  the  tax  on  such  income  has  been  fully  paid  at  the 
source ;  and  is  not  entitled  to  the  benefit  of  the  several  deductions 
and  credits  provided  unless  such  return  is  filed  by  him  or  his  au- 
thorized agent. 

Nonresident  aliens  are  not  entitled  to  any  specific  exemption  as 
a  deduction  from  net  income  from  sources  within  the  United  States. 
The  responsible  heads  or  representatives  of  nonresident  aliens  in 
connection  with  any  sources  which  said  nonresident  aliens  may 
have  within  the  United  States,  shall  make  a  full  and  complete  return 
of  such  income  and  shall  pay  any  and  all  tax,  normal  and  additional, 
assessed  upon  the  income  received  by  them  in  behalf  of  their  non- 
resident alien  principals,  in  all  cases  where  the  income  tax  on  income 
so  in  their  receipt,  custody,  or  control  shall  not  have  been  withheld 
at  the  source. 

Where  nonresident  aliens  have  various  sources  of  income  Avithin 
the  United  States  so  that  at  any  one  source  or  from  all  sources  com- 
bined, the  amount  of  income  shall  call  for  the  assessment  of  addi- 
tional tax  and  a  return  of  income  shall  not  be  filed  by  or  on  behalf 
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of  a  nonresident  alien  for  the  purpose  of  the  assessment  of  income 
tax,  the  Commissioner  of  Internal  Revenue  will  cause  a  return  of 
income  to  be  made  and  include  therein  the  income  of  the  nonresident 
alien  from  all  sources  concerning  which  he  has  information  and 
shall  assess  the  tax  and  collect  the  same  from  one  or  more  or  all  of 
the  sources  of  income  within  the  United  States  of  said  nonresident 
alien,  without  allowance  for  deductions  and  credits. 

Income  derived  by  nonresident  aliens  from  sources  in  the  United 
States  is  subject  to  the  normal  or  additional  tax,  or  both,  as  the  case 
may  be,  and  said  tax  shall  be  paid  by  the  owner  of  said  income,  or 
the  proper  representative  of  the  nonresident  alien  having  the  re- 
ceipt, custody,  control,  or  disposal  of  the  same.  In  all  cases  the 
proper  representative  in  the  United  States  of  a  nonresident  alien, 
with  respect  to  such  income,  shall  make  return  for  such  nonresident 
of  all  such  income  coming  into  his  custody  or  control  and  pay  the 
tax  thereon  as  provided  by  law;  provided,  however,  where  all  in- 
come shall  have  been  paid  over  by  the  representative  to  his  principal 
on  or  before  October  3,  1917,  under  the  law  and  income  tax  regula- 
tions in  force  up  to  that  date,  or  where  the  stockholder  of  record 
shall  not — between  October  3  and  December  31,  1917 — be  in  receipt 
of  or  have  in  his  custody  or  control  income  the  property  of  his  said 
principal,  such  representative  will  be  relieved  from  paying  said  tax, 
leaving  the  same  a  charge  against  the  nonresident  alien  and  to  be 
collected  from  him  by  any  means  at  the  disposal  of  the  Commis- 
sioner of  Internal  Revenue ;  but  where  such  representative  shall 
have  in  his  possession,  custody,  or  control  subsequent  to  October 
3,  1917,  income  of  such  nonresident  alien,  said  representative  shall 
pay  the  total  tax  due  upon  the  income  of  such  nonresident  alien  so 
in  his  custody  and  control  for  the  entire  year  1917  and  subsequent 
years. 

It  is  held  that  salaries,  wages,  commissions,  and  rents  paid  by 
domestic  corporations,  jresident  individuals,  or  partnerships  to 
nonresident  alien  employees  for  services  rendered  entirely  in  a 
foreign  country  and  for  property  located  in  a  foreign  country  are 
not  subject  to  deduction  and  withholding  of  the  normal  tax  and  such 
payments  of  income  will  not  be  subject  to  the  income  tax  in  the 
hands  of  the  recipient  as  from  a  source  within  the  United  States. 

Where,  upon  filing  return  of  income,  it  appears  that  a  nonresident 
alien  is  not  liable  for  income  tax,  but,  nevertheless,  income  tax 
shall  have  been  withheld  at  the  source,  in  prder  to  obtain  a  refund 
on  the  basis  of  the  showing  made  by  the  return  there  shall  be  at- 
tached to  the  return  a  statement  showing  accurately  the  amounts 
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of  tax  withheld,  with  the  names  and  post-office  addresses  of  all  with- 
holding agents.    (Regulations  No.  33,  art.  32.) 

§  212.     Same;    Foreign  Corporations  Without  Resident  Agent  or 
Office 

To  cover  the  ca  3e  of  a  foreign  corporation  receiving  income  from 
sources  within  the  United  States,  but  maintaining  no  office  or  place 
of  business  in  this  country,  and  not  represented  by  a  resident 
agent,  the  Treasury  Department  has  prescribed  the  following  reg- 
ulations :  If  a  foreign  corporation  having  no  office,  agent,  or  place 
of  business  in  the  United  States  receives  income  from  sources  with- 
in this  country,  other  than  that  upon  which  the  tax  has  been 
withheld  at  the  source,  it  shall  make  a  return  of  annual  net  income 
to  the  collector  of  internal  revenue  at  Baltimore,  Md.,  accounting 
for  therein  all  the  income  received  during  the  year  from  all  sources 
in  the  United  States,  including  that  upon  which  the  tax  has  been 
withheld,  taking  credit  for  the  amount  of  the  tax  so  withheld  at 
the  source  under  the  conditions  hereinbefore  set  out.  Nothing 
in  the  foregoing  provisions  shall  be  construed  to  relieve  a  foreign 
corporation  having  income  from  sources  within  the  United  States 
from  making  a  return  of  annual  net  income. 

To  enable  debtor  corporations,  joint-stock  companies  or  asso- 
ciations, or  insurance  companies  in  the  United  States,  to  distin- 
guish between  nonresident  alien  corporations,  joint-stock  com- 
panies or  associations,  or  insurance  companies  which  have  and 
those  which  do  not  have  any  office,  agent,  or  place  of  business  in 
the  United  States,  and  also  to  enable  such  nonresident  alien  cor- 
porations, joint-stock  companies  or  associations,  or  insurance  com- 
panies as  have  an  office  or  place  of  business  in  the  United  States, 
to  claim  exemption  from  withholding  of  the  normal  income  tax  on 
such  dividends,  a  certificate  stating  that  such  corporation,  joint- 
stock  company  or  association,  or  insurance  company  has  an  office 
or  place  of  business  in  the  United  States  will  be  filed  with  the 
debtor  corporation.     (Regulations  No,  33,  arts,  200,  202.) 

§213.     Same;   Rents 

The  Treasury  Department  has  ruled  that  real  estate  agents  are 
not  required  to  deduct  and  withhold  the  income  tax  from  rents  col- 
lected by  them,  as  that  duty  devolves  upon  the  tenant.  But  this 
probably  will  not  hold  good  under  the  statute  as  it  now  stands,  re- 
stricting the  matter  of  collecting  the  tax  at  the  source  to  cases 
where  the  recipient  of  the  income  is  a  nonresident  alien.  For,  aside 
from  the  fact  that  the  tenant  may  not  always  be  aware  of  the  fact 
that  his  landlord  is  such  an  alien,  a  real  estate  agent,  with  whom 
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alone  the  tenant  deals,  is  certainly  a  person  "having  the  receipt, 
custody,  and  payment  of  rent."  Further  rulings  of  the  Treasury 
on  the  subject  of  withholding  by  tenants  were  to  the  effect  that, 
where  a  tenant  rents  two  pieces  of  property  from  the  same  owner, 
the  tenant  should  combine  the  payments  and  deduct  and  withhold 
the  income  tax.  Where  a  board  of  education  for  a  school  district 
rents  property,  it  is  regarded  as  a  tenant  and  should  withhold  the 
tax.  A  lessee  paying  rent  under  a  lease  from  two  or  more  individ- 
uals must  make  deductions  from  all  payments  to  individuals,  and 
he  should  ascertain  in  what  proportion  the  rent  is  divided.  The 
withholding  should  be  made  from  the  income  of  the  individuals, 
and  not  from  the  aggregate  amount  paid.  The  situation  is  not  dif- 
ferent if  the  lessors  are  husband  and  wife,  if  their  individual  inter- 
ests are  separate.  The  situation  is  not  changed  if,  by  instruction, 
the  actual  payments  of  rent  are  made  to  one  lessor,  the  payments 
to  be  distributed  by  him.  Where  notes  are  given  in  payment  of 
rent,  the  lessee's  obligation  to  withhold  is  not  altered.  The  obliga- 
tion is  the  same  as  in  the  case  of  cash  rental,  the  withholding  oc- 
curring at  the  time  the  notes  are  given,  and  not  at  their  maturity. 
(T.  D.  2090,  Dec.  14,  1914.) 

If  rented  property  is  in  the  hands  of  an  executor,  trustee,  or  re- 
ceiver, representing  the  estate  which  owns  it,  another  rule  comes 
into  play,  and  he  will  be  chargeable  with  the  collection  of  the  in- 
come tax  in  the  character  of  a  fiduciary.  On  the  relative  rights  and 
duties  of  landlords  and  tenants  with  respect  to  the  income  tax, 
some  of  the  English  cases  are  instructive.^  Thus,  in  an  action  to 
recover  rent  in  arrear,  the  tenant  may  deduct  or  offset  the  amount 
he  has  paid  for  taxes  due  on  the  property,  and  presumably  also  any 
sum  he  has  paid  on  account  of  the  owner's  income  tax.^  But  if  the 
tenant  pays  the  tax  and  omits  to  deduct  it  in  his  next  payment  of 
rent,  he  cannot  afterwards  recover  the  amount  as  money  paid  for 
the  use  of  the  landlord.*  Thus,  where  a  tenant  of  land,  during  a 
course  of  twelve  years,  pays  to  the  collector  of  taxes  the  landlord's 
property  tax,  and  also  the  full  rent  as  it  becomes  due,  to  the  land- 
lord, without  claiming  any  deduction  on  account  of  the  tax  so  paid, 
he  cannot  recover  back  from  the  landlord  in  an  action  against  him 
any  part  of  the  tax  so  paid,  both  because  his  paying  the  full  amount 
when  he  might  have  deducted  is  a  voluntary  payment,  and  because 
such  an  arrangement  smacks  of  fraud  on  the  revenue  laws,  since,  if 

2  See  Hancock  v.  Gillard,  76  Law  J.  K.  B.  20. 

8  Philips  V.  Beer,  4  Camp.  266 ;    Tiiickler  v.  Prentice,  4  Taunt.  549. 

4  Cumming  v.  Bedborongh,  15  Mees.  &  W.  438. 
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the  tenant  had  deducted  each  year,  as  the  law  intends,  the  landlord 
would  probably  have  raised  the  rent."'  But  an  agreement  that  if  the 
tenant  will  continue  to  pay  his  rent  in  full  without  deduction  in 
respect  of  the  landlord's  tax  paid  by  him,  the  latter  will  (at  some 
future  time)  repay  to  the  tenant  all  sums  which  he  has  paid  or  shall 
pay  for  the  taxes,  is  not  invalid  as  being  contrary  to  the  provisions 
of  the  statute.® 

§  214.     Same;    Payments  of  Interest 

Interest  on  bank  deposits  paid  to  nonresident  alien  individuals 
is  subject  to  withholding  of  the  tax;  but  not  so  as  to  nonresident 
alien  corporations;  they  are  subject  to  the  tax  on  such  interest, 
but  not  to  withholding.  (T.  D.  2652,  Feb.  6,  1918.)  But  the  pres- 
ent statute  makes  them  subject  both  to  the  tax  and  to  withhold- 
ing. Under  the  English  law,  the  income  tax  must  be  deducted 
from  payments  of  "yearly  interest."  But  it  is  held  that  where  a 
banker  makes  a  short  term  loan,  for  anything  less  than  a  year,  the 
case  does  not  come  within  the  statute  and  the  borrower  is  not  to 
deduct  for  the  income  tax.^  And  interest  accruing  by  force  of  law 
on  a  judgment  is  not  "yearly  interest"  from  which  the  income  tax 
is  to  be  deducted.®  But  interest  on  a  mortgage  which  is  calculable 
by  the  year  is  "yearly  interest,"  although  it  is  payable  in  a  lump 
sum  at  an  uncertain  date,  as,  on  the  death  of  the  mortgagor,  so 
that  when  it  is  paid,  the  mortgagor's  executor  is  to  deduct  the  in- 
come tax.*  When  interest  is  payable  on  purchase  money  on  a 
sale  by  order  of  court,  the  purchaser  must  pay  the  full  purchase 
money  and  interest  into  court,  without  deduction  for  the  income 
tax;  but  he  must  apply  for  the  deduction  when  the  money  is  paid 
out  of  court,  and  such  an  application  would  ordinarily  be  granted, 
although  of  course  the  court  could  not  be  subjected  to  any  penalty 
for  not  allowing  the  deduction.^"  In  paying  a  creditor  who  has 
proved  in  an  administration  proceeding  on  a  bill  of  exchange,  the 
practice  is  to  deduct  the  income  tax  from  the  interest.^^     A  person 

5  Denby  v.  Moore,  1  Barn.  &  Aid.  123. 

» Irfinib  V.  Brewster,  L.  R.  4  Q.  B.  Div.  607. 

7  Goslings  V.  Sharpe,  L.  R.  23  Q.  B.  Div.  324,  2  Tax  Cas.  450.  In  England, 
in  respect  to  dealings  between  merchants,  discounting  bills  and  the  like,  and 
in  loans  made  for  short  periods,  the  income  tax  is  not  deducted  by  the  one 
having  to  make  the  payment.    Mosse  v.  Salt,  32  Beav.  269. 

8  In  re  Cooper  [1911]  2  K.  B.  550. 

0  In  re  Craven's  Mortgage  [1907]  2  Ch.  448. 

loHolroyd  v.  Wyatt,  1  De  G.  &  Sm.  125:  Humble  v.  Humble,  12  Beav. 
43 ;    Bebb  v.  Benny,  1  Kay  &  J.  216. 

11  Dinning  v.  Henderson,  3  De  G.  &  Sm.  702. 
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who  has  omitted  to  avail  himself  of  the  privilege  conferred  upon 
him  by  the  income  tax  law  of  deducting  and  retaining  income  tax 
out  of  payments  of  yearly  interest  on  money  which  he  makes,  may 
perhaps  recover  the  amount  which  he  should  have  deducted,  from 
the  person  on  whose  behalf  the  income  tax  was  paid,  but  he  can- 
not claim  a  return  of  such  income  tax  from  the  revenue  officers/- 

§215.     Same;    Royalties 

Royalties  are  plainly  included  in  the  comprehensive  terms  of  the 
act  of  Congress,  and  are  specially  enumerated  in  the  Treasury  reg- 
ulations as  being  subject  to  deduction  at  the  source.  Payments  on 
such  accounts  may  be  contingent  on  the  amount  of  sales,  business 
transacted,  etc.,  but  are  "fixed  or  determinable"  if  the  amount  is  as- 
certainable by  mere  computation.  In  an  English  case  it  appeared 
that,  by  an  agreement  between  plaintiffs  and  defendants,  the  lat- 
ter had  the  exclusive  right  of  manufacturing  and  selling  articles 
made  by  a  secret  process,  and  were  to  pay  to  the  plaintiffs  for  forty 
years  eight  per  cent  on  the  gross  receipts  from  such  sales.  The 
plaintiffs  resided  abroad  and  were  foreigners,  and  before  paying  the 
amount  payable  to  them  under  the  agreement,  the  defendants  de- 
ducted the  income  tax  payable  in  respect  of  the  amount  due  under 
the  agreement.  It  was  held  that  the  income  tax  was  rightly  de- 
ducted.^ ^ 

§  216.     Same;    Annuities 

Annuities  are  among  the  kinds  of  payments  specified  in  the  act 
of  Congress,  from  which  the  income  tax  must  be  deducted  and 
withheld  in  case  the  beneficiary  is  a  nonresident  alien.  An  English 
decision  holds  that,  where  the  purchase  price  of  land  is  payable 
in  several  annual  installments,  the  debtor  is  not  to  deduct  for  in- 
come tax,  as  such  payments  are  not  income  at  all,  but  replacements 
of  capital;  but  where  a  person  who  owned  real  estate,  leased  to 
a  tenant  at  a  fixed  annual  rental,  sold  the  property  to  the  tenant, 
no  sum  being  fixed  on  as  the  price  of  the  property,  but  the  tenant 
agreeing  to  pay  to  the  grantor  annually  during  his  life  a  sum  equal 
to  the  rent  which  he  had  been  paying,  it  was  held  that  this  was  an 
annuity,  and  one  from  which  the  income  tax  should  annually  be 
deducted  and  withheld.^* 

12  De  Peyer  v.  King,  100  Law  T.  256. 

13  Delage  v.  Nugget  Polish  Co.,  92  Law  T.  682. 

14  Chad  wick  v.  Pearl  Life  Assur.  Co.,  74  Law  J.  K.  B.  671. 

Bl.Fed.Tax. (4th  Ed.) — 17  (257) 


§   217  FEDERAL  TAXES  (Ch.  8 

§  217.     Same;    Note  Given  for  Rent  or  Interest 

If  a  note  has  been  given  in  payment  of  interest,  rents,  or  other 
income  taxable  under  this  part  of  the  statute,  the  maker  of  the 
note  is  to  be  regarded  as  the  "debtor"  or  the  "source,"  and  is  under 
the  duty  of  withholding  the  income  tax  from  the  amount  thereof 
on  paying  it  at  maturity.  But  if  any  person  has  purchased  or 
discounted  such  a  note,  and  has  omitted,  in  acquiring  it  from  the 
previous  holder,  to  make  a  deduction  or  allowance  for  the  tax,  it 
is  held  that  such  purchaser  can  look  for  relief  only  to  the  person 
from  whom  he  got  the  note,  and  the  debtor,  that  is,  the  maker  of 
the  note,  will  none  the  less  be  required  to  deduct  and  withhold  the 
tax  at  the  maturity  of  the  note,  and  this  rule  obtains  although  there 
was  nothing  on  the  face  of  the  note  to  show  that  it  was  for  inter- 
est or  rent,  or  otherwise  as  the  case  might  be.  (T.  D.  1891,  Nov.  2, 
1913.) 

§  218.     Foreign  Interest  and  Dividends 

In  the  case  of  interest  on  the  bonds  of  any  foreign  government, 
corporation,  or  individual,  and  interest  upon  foreign  mortgages 
and  other  like  obligations,  and  also  dividends  from  foreign  cor- 
porations, the  income  tax  act  of  1916  required  the  tax  to  be  de- 
ducted from  the  amount,  when  the  same  was  paid  in  the  form  of  a 
coupon,  check,  or  bill  of  exchange.  But  this  was  explicitly  re- 
pealed by  the  act  of  1917,  which  substitutes  for  it  a  provision  re- 
quiring persons  and  companies  engaging  in  the  business  of  making 
foreign  collections  to  be  licensed,  and  (under  regulations  to  be 
prescribed  by  the  Commissioner  of  Internal  Revenue)  to  furnish 
the  government  with  such  "information"  as  to  their  collections  as 
will  enable  the  internal  revenue  officers  to  identify  the  American 
holders  of  foreign  securities  and  the  extent  of  their  holdings.  And 
this  was  carried  into  the  Revenue  Act  of  1918,  §  259.  It  was  held, 
however,  under  the  former  statute,  that  where  interest  on  bonds 
of  a  foreign  corporation  is  payable  at  its  fiscal  agency  in  the  Unit- 
ed States,  or,  at  the  option  of  the  holder,  within  or  without  the 
United  States,  the  collection  of  the  interest  is  to  be  treated  as  a 
domestic  transaction,  not  as  a  foreign  collection.  (T.  D.  1992, 
June  4,  1914.) 

§  219.     Licenses  for  Foreign  Collections 

Persons,  firms,  or  corporations  undertaking  as  a  matter  of  busi- 
ness or  for  profit  the  collection  of  foreign  interest  or  dividends,  such 
as  described  in  the  preceding  section,  are  required  to  obtain  a  license 
therefor  from  the  Commissioner  of  Internal  Revenue,  and  "shall 
be  subject  to  such  regulations  enabling  the  government  to  obtain 
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the  information  required  under  this  title"  as  the  Commissioner 
shall  prescribe.  Failure  toobtain  the  license  or  to  comply  with  the 
regulations  is  declared  to  be  a  misdemeanor  and  is  punishable,  for 
each  offense,  by  a  fine  not  exceeding  $5,000,  or  imprisonment  for 
not  more  than  one  year,  or  both  in  the  discretion  of  the  court. 
Regulations  of  the  Treasury  Department  under  the  similar  provi- 
sions of  the  act  of  1916  were  to  the  following  effect:  Such  persons 
and  corporations  must  make  application  for  such  licenses  to  the 
collector  of  internal  revenue  of  the  proper  district,  but  without  be- 
ing previously  notified  by  him,  and  ignorance  of  the  law  will  be  no 
excuse  for  failure  to  obtain  a  license  or  to  observe  the  regula- 
tions relative  to  such  collections.  "The  collector  of  internal  rev- 
enue, on  receipt  of  such  application,  shall  satisfy  himself  that  the 
person,  firm,  or  corporation  making  application  is  considered  to  be 
of  good  character  and  business  standing,  and  may  require  that  he 
or  they  shall  be  able  to  show  a  financial  rating  in  one  or  more  of 
the  recognized  mercantile  agencies  of  the  United  States,  equal  to 
at  least  one-tenth  of  the  estimated  annual  amount  of  collections  of 
foreign  income  as  stated  in  the  application.  The  collector  of  in- 
ternal revenue,  having  thus  satisfied  himself  of  the  business  and 
financial  reliability  of  the  person,  firm,  or  corporation  making  ap- 
plication for  license,  may  issue  the  license  without  requiring  a 
bond  for  the  faithful  performance  of  duty  and  compliance  with  the 
law  and  regulations."  In  cases  where  the  applicant  fails  to  satisfy 
the  collector  on  these  points,  he  may  either  refuse  to  issue  a  li- 
cense, or  grant  one  upon  the  filing  of  a  surety  bond  satisfactory 
to  the  Commissioner  of  Internal  Revenue  in  a  penal  sum  equal  to 
two  per  cent  of  the  estimated  amount  of  collections  stated  in  the 
application,  but  the  penal  sum  of  such  bond  is  not  to  be  less  than 
$1,000,  nor  more  than  $100,000.  When  a  bond  is  required,  it  is  to 
be  executed  in  duplicate  and  one  filed  in  the  office  of  the  collector 
of  internal  revenue  and  the  other  with  the  Commissioner  of  In- 
ternal Revenue.  The  license  may  be  issued  without  cost  to  the 
applicant,  and  shall  continue  in  force  until  the  1st  of  January  of  the 
next  year,  when  it  must  be  renewed  or  a  new  bond  furnished,  and 
failure  to  give  or  renew  the  bond  will  automatically  revoke  the 
license.  In  cases  where  licenses  are  issued  without  a  bond,  the 
collector  shall,  at  stated  yearly  periods,  inquire  into  and  satisfy 
himself  of  the  financial  responsibility  of  the  licensee.  When  any 
person,  firm,  or  corporation  has  branch  offices,  and  desires  to  col- 
lect foreign  items  through  such  branch  offices,  the  application  for 
license  or  licenses  shall  be  made  (and  bond  furnished,  when  a  bond 
is  required)   by  the  applicant  through   its  principal  office  for  its 
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branch  offices.  And  in  such  cases  the  bond  shall  be  based  on  the 
total  amount  of  such  foreign  business  transacted  by  both  the  home 
office  and  its  branch  office  or  offices.  (T.  D..1909,  Nov.  28,  1913.) 
It  was  also  prescribed  that  "all  persons  licensed  shall  keep  their 
records  in  such  manner  as  to  show  from  whom  every  such  item 
has  been  received,  and  such  records  shall  be  open  at  all  times  to 
the  inspection  of  internal  revenue  officers."  (T.  D.  of  Oct.  25, 
1913.) 

§  220.     Fiduciaries 

Under  this  general  term  are  included  guardians,  trustees,  execu- 
tors, administrators,  agents,  receivers,  conservators,  and  all  other 
persons  who  hold  in  trust  an  estate  of  another  person.  These  fidu- 
ciaries are  required  to  make  annual  income  tax  returns  for  their 
beneficiaries.  They  are  also  regarded  as  the  "source"  for  pur- 
poses of  collecting  the  income  tax  on  such  parts  of  the  income  of 
their  beneficiaries  as  are  subject  thereto,  and  are  charged  with  the 
duty  of  withholding  it  and  paying  it  over  to  the  government.  And 
in  case  the  property  of  the  estate,  or  part  of  it,  consists  of  bonds  or 
similar  obligations  of  corporations,  the  fiduciary  may  file  a  notice, 
claiming  exemption  from  having  the  tax  deducted,  with  the  debtor, 
that  is,  the  debtor  corporation,  and  upon  receipt  of  such  notice,  the 
debtor  corporation  will  refrain  from  withholding  any  part  of  the 
interest  due  on  such  bonds,  on  account  of  such  income  tax,  and  will 
not  be  held  liable  to  the  government  for  it.  (T.  D.  1906,  Nov.  28, 
1913.) 

The  Treasury  department  explains  that  the  term  "fiduciary"  is 
one  "which  applies  to  all  persons  or  corporations  that  occupy  posi- 
tions of  peculiar  confidence  toward  others,  such  as  trustees,  execu- 
tors, or  administrators,  and  a  fiduciary,  for  income  tax  purposes, 
is  any  person  or  corporation  that  holds  in  trust  an  estate  of  another 
person  or  persons.  There  may  be  a  fiduciary  relationship  between 
an  agent  and  a  principal;  but  the  word  'agent'  does  not  denote 
a  fiduciary  within  the  meaning  of  the  income  tax  law."  (T.  D. 
2090,  Dec.  14,  1914.)  "An  agent  having  entire  charge  of  property 
with  authority  to  effect  and  execute  leases  with  tenants  entirely  on 
his  own  responsibility,  and  without  consulting  his  principal,  paying 
taxes  and  expenses  and  all  other  charges  in  connection  with  the 
property  out  of  funds  in  his  hands  from  collection  of  rents,  merely 
turning  over  the  net  proceeds  from  the  property  periodically  to  his 
principal,  by  virtue  of  authority  conferred  upon  him  by  a  power  of 
attorney,  is  not  a  fiduciary  within  the  meaning  of  the  income  tax 
law."     (T.  D.  2135,  Jan.  23,  1915.)      But  the  responsible  heads, 
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agents,  or  representatives  of  nonresident  aliens,  who  are  in  charge 
of  property  owned,  business  carried  on,  or  capital  invested  in  the 
United  States,  are  required  to  make  returns  of  the  income  there- 
from and  pay  the  tax  thereon.  (T.  D.  2090,  Dec.  14,  1914.-)  It 
is  also  ruled  that  a  fiduciary  relation  cannot  be  created  by  a  power 
of  attorney.  "A  person  acting  under  a  power  of  attorney  in  the 
management  of  property,  having  no  title  thereto,  but  with  full 
power  and  authority  to  deal  with  the  property  as  he  sees  fit,  is 
under  no  obligation  to  render  returns  as  a  fiduciary.  A  power  of 
attorney  does  not  constitute  a  fiduciary  relationship  within  the 
meaning  of  the  income  tax  law,  and  in  all  cases  where  no  legal 
trust  has  been  created  in  the  estate  controlled  by  the  agent  and 
attorney,  the  liability  under  the  law  rests  with  the  principal."  (T. 
D.  2137,  Jan.  30,  1915.) 

§  221.     Kinds  of  Income  Not  Taxable  at  Source 

The  following  varieties  of  income  have  been  specified  by  the 
Treasury  department  as  not  subject  to  the  process  of  deducting 
and  withholding  the  income  tax  at  the  source  of  payment,  although 
most  of  them  are  not  subject  to  the  tax  at  all,  under  the  provisions 
of  the  statute : 

1.  Dividends  on  the  capital  stock  or  from  the  net  earnings  of 
corporations.  These,  it  will  be  remembered,  are  not  taxable  at  all, 
unless  the  total  income  (including  them)  is  large  enough  to  be  sub- 
ject to  the  surtax,  and  the  provision  for  collection  at  the  source 
does  not  apply  to  the  surtax. 

2.  Proceeds  of  life  insurance  policies  paid  upon  the  death  of  the 
assured,  or  payments  made  by  or  credited  to  the  assured  on  life  in- 
surance, endowment,  or  annuity  contracts,  upon  the  return  thereof 
to  the  insured  at  the  maturity  of  the  term  mentioned  in  the  con- 
tract, or  upon  the  surrender  of  the  contract. 

3.  Income  of  an  individual  which  is  not  fixed  or  certain,  or  pay- 
able at  stated  periods,  or  is  indefinite  or  irregular  as  to  amount  or 
time  of  accrual.     (See  the  next  section.) 

4.  The  value  of  property  acquired  by  gift,  bequest,  deviSe,  or 
descent. 

5.  Interest  upon  the  obligations  of  a  state,  or  any  political  sub- 
division thereof,  and  upon  the  obligations  of  the  United  States  or 
its  possessions. 

6.  Certain  salaries,  including  "the  compensation  of  all  officers 
and  employees  of  a  state  or  any  political  subdivision  thereof,  except 
when  such  compensation  is  paid  by  the  United  States  govern- 
ment."    And  to  the  foregoing  should  be  added: 

7.  Interest  on  bank  deposits  or  certificates  of  deposit. 
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8.  Interest  represented  by  coupons  or  registered  interest  on  the 
obligations  of  corporations  which  matured  and  were  payable  be- 
fore March  1,  1913,  though  presented  for  payment  at  a  later  date. 

§  222.     Indeterminate,  Non-Periodical,  or  Fluctuating  Income 

So  much  of  a  person's  income  as  is  not  fixed  or  certain,  and  not 
payable  at  stated  periods,  or  is  indefinite  or  irregular  as  to  the 
amount  or  the  time  of  accrual,  is  not  subject  to  have  the  income 
tax  withheld  at  the  source,  even  in  the  case  of  nonresident  aliens, 
to  whom  alone  this  provision  of  the  statute  is  now  applicable.  The 
Treasury  Department  rules  that  "incomes  derived  from  the  fol- 
lowing professions  and  vocations  come  under  this  head :  Agents 
compensated  on  the  commission  basis,  lawyers,  doctors,  authors, 
inventors,  and  other  professional  persons  whose  income  is  irregu- 
lar and  indefinite."  (Treasury  ruling  of  Oct.  31,  1913.)  The  fol- 
lowing regulation  will  be  applicable  to  the  case  of  American  firms 
or  corporations  paying  salaries  to  nonresident  alien  agents  or  rep- 
resentatives :  "If  an  employee's  total  compensation,  salary,  and 
bonus  is  fixed,  determined,  and  paid  to  him  at  one  time,  withhold- 
ing should  occur  at  that  time,  and  both  the  company's  withholding 
return  and  the  employee's  individual  return  of  income  for  the  year 
in  which  the  amount  is  thus  determined  and  paid  should  take  con- 
sideration of  the  item.  It  follows  that  where  a  part  of  the  compen- 
sation is  in  the  form  of  a  salary  payable  monthly,  and  a  part  in 
the  form  of  a  bonus  not  fixed  and  determined  until  on  or  after  Jan- 
uary 1  of  the  year  following  that  in  which  the  services  were  ren- 
dered, the  two  parts  of  any  one  year's  compensation  cannot  be  con- 
sidered together  for  the  purposes  of  withholding  the  tax  and  mak- 
ing return,  but  the  fixed  salary  of  one  year  should  be  considered 
together  with  the  bonus  received  on  or  after  January  1  of  that 
year."     (T.  D.  2135,  Jan.  23,  1915.) 

§  223.     Income  of  Partnerships  and  Corporation3 

Partnerships  as  such  are  not  subject  to  the  income  tax,  are  not 
required  to  make  returns,  unless  specially  called  for,  and  are  not 
subject  to  have  any  part  of  their  income  deducted  at  the  source, 
except  as  to  interest  on  bonds  with  a  tax-free  covenant.  But 
the  Treasury  department  requires  them  to  make  proof  of  their 
exempt  character,  by  filing  a  certificate  of  ownership  with  coupons 
or  interest  orders  from  corporate  bonds,  signed  either  in  the  firm's 
name  by  one  member  of  the  partnership  or  by  each  individual  mem- 
ber of  the  firm,  and  when  this  is  done,  the  tax  will  not  be  withheld 
by  the  debtor  corporation  with  respect  to  the  income  represented 
by  such  coupons  or  orders.     Also  a  form  of  exemption  certificate 
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has  been  provided  for  the  use  of  firms  and  organizations  claiming 
exemption  from  withholding  at  the  source  on  income  other  than 
that  derived  from  corporate  bonds. 

Domestic  corporations  of  all  kinds,  whether  subject  to  the  income 
tax  or  exempt  from  it,  are  not  within  the  terms  of  the  statute  re- 
lating to  collection  and  deduction  at  the  source.  But  when  col- 
lecting interest  on  the  bonds  of  other  corporations,  represented  by 
coupons  or  interest  orders,  they  are  required  to  accompany  the 
same  by  certificates  of  ownership,  in  order  to  establish  their  right 
to  receive  payment  of  the  whole  amount  without  deduction  for  the 
tax. 

But  as  to  nonresident  alien  corporations,  not  engaged  in  business 
or  trade  within  the  United  States  and  not  having  any  office  or  place 
of  business  therein,  a  special  provision  is  made,  and  the  require- 
ments as  to  deducting  and  withholding  the  income  tax  are  made 
applicable  to  their  income.     (Revenue  Act  of  1918,  §  237.) 

§  224.    Interest  on  Bank  Deposits 

By  a  regulation  of  the  Treasury  department,  "banks,  bankers, 
trust  companies,  and  other  banking  institutions  receiving  deposits 
of  money  are  not  required  to  withhold  at  the  source  the  normal  in- 
come tax  on  the  interest  paid,  or  accrued  or  accruing,  to  deposi- 
tors, whether  on  open  accounts  or  on  certificates  of  deposit ;  but  all 
such  interest,  whether  paid,  or  accrued  and  not  paid,  must  be  in- 
cluded in  his  tax  return  by  the  person  or  persons  entitled  to  re- 
ceive such  interest,  whether  on  open  account  or  on  certificate  of 
deposit."     (T.  D.  1893,  Nov.  6,  1913.) 

§  225.    Claiming  Exemptions 

A  citizen  or  resident  of  the  United  States,  who  is  alone  entitled, 
as  the  law  now  stands,  to  the  benefit  of  the  personal  exemption  of 
a  fixed  minimum  of  income,  and  who  would  be  deprived  of  the 
benefit  of  it  if  the  tax  were  deducted  and  withheld  at  the  source 
upon  those  items  of  income  which  are  now  subject  to  such  deduc- 
tions in  the  case  of  citizens  and  residents,  namely,  interest  on  cor- 
porate securities  having  a  tax-free  covenant,  may  secure  the  benefit 
of  his  exemption  by  claiming  it  from  the  corporation  paying  the 
interest.  For  the  law  provides  that  there  shall  be  no  deduction  of 
the  tax  in  such  cases  if  "the  person  entitled  to  receive  such  inter- 
est shall  file  with  the  withholding  agent,  on  or  before  February 
first,  a  signed  notice  in  writing  claiming  the  benefit  of  an  exemp- 
tion under  section  seven  of  this  title."  (Revenue  Act  of  1918,  § 
221,  b.) 

(263) 


§226  FEDERAL  TAXES  (Ch.  8 

§  226.     Credit  for  Source  Collections  in  Personal  Returns 

Each  taxable  person,  making  his  own  income  tax  return,  is  en- 
titled to  a  "credit,"  that  is,  a  deduction  from  the  amount  of  taxa- 
ble net  income  shown  b)^  the  return,  "as  to  the  amount  of  income, 
the  normal  tax  upon  which  has  been  paid  or  withheld  for  payment 
at  the  source  of  the  income  under  the  provisions  of  this  title." 
(Revenue  Act  of  1918,  §  221,  d.)  And  in  the  case  of  a  nonresident 
alien  individual,  he  "shall  receive  the  benefit  of  the  deductions  and 
credits  provided  for  in  this  section,"  that  is,  deductions  for  ex- 
penses, interest  paid,  taxes,  losses,  etc.,  and  credits  for  income 
consisting  of  dividends  on  corporate  stock  and  for  income  upon 
which  the  normal  tax  has  been  deducted  and  withheld  at  the  source, 
''only  by  filing  or  causing  to  be  filed  with  the  collector  of  internal 
revenue  a  true  and  accurate  return  of  his  total  income,  received 
from  all  sources,  corporate  or  otherwise,  in  the  United  States,  in 
the  manner  prescribed  by  this  title ;  and  in  case  of  his  failure  to 
file  such  return,  the  collector  shall  collect  the  tax  on  such  income, 
and  all  property  belonging  to  such  nonresident  alien  individual 
shall  be  liable  to  distraint  for  the  tax."  (Revenue  Act  of  1918, 
§  217.) 

In  the  case  of  income  of  a  foreign  corporation,  the  provision  is 
as  follows:  If  for  an}-  reason  there  is  included  in  the  return  which 
a  foreign  corporation  is  required  to  make  of  all  income  received 
from  sources  within  the  United  States  any  income  upon  which  tax 
has  been  withheld  at  the  source,  such  foreign  corporation  may 
take  credit  against  the  amount  of  tax  due  for  the  amount  of  the 
tax  so  withheld  at  the  source;  provided  a  statement  is  attached 
to  the  return  setting  forth  the  source  and  amount  of  the  income 
upon  which  the  tax  was  so  withheld.  (Regulations  No.  33,  art. 
200,  par.  602.) 

§  227.     Personal  Liability  of  Debtors  or  Withholding  Agents 

Persons,  firms,  and  corporations  having  the  control,  receipt,  cus- 
tody, disposal,  or  payment  of  interest,  rent,  salaries,  wages,  pre- 
miums, annuities,  compensation,  remuneration,  emoluments,  or  oth- 
er fixed  or  determinable  annual  or  periodical  gains,  profits,  and  in- 
come 'of  a  nonresident  alien  individual  (other  than  dividends  on 
corporate  stock)  are  not  only  required  to  deduct  and  withhold  from 
payments  so  to  be  made  a  sum  sufficient  to  pay  the  normal  income 
tax,  and  pay  over  the  same  to  the  proper  federal  officers,  but  they 
are  also  made  personally  liable  for  the  tax  so  to  be  paid  by  them 
for  others.  (Revenue  Act  of  1918,  §  221,  c.)  This  provision  for 
personal  liability  likewise  applies  to  the  case  of  corporations  re- 
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quired  to  deduct  and  withhold  the  income  tax  from  payments  of 
interest  on  their  bonds.  Thus,  in  England,  it  is  held  that  if  of- 
ficial liquidators,  such  as  receivers,  trustees  in  bankruptcy,  or  as- 
signees for  creditors,  pay  away  all  the  assets  of  the  corporation  or 
estate  without  making  provision  for  a  debt  due  to  t^he  government 
in  respect  to  the  income  tax,  they  are  guilty  of  misapplying  the 
assets,  and  are  personally  responsible  for  the  debt,  and  payment  of 
it  may  be  enforced  by  attachment. ^^  So,  in  a  case  arising  under 
the  earlier  income  tax  laws  of  this  country,  where  a  railroad  com- 
pany paid  to  the  holders  of  its  bonds  the  entire  amount  of  semi- 
annual interest  accruing  thereon  for  a  certain  half-yearly  period, 
it  was  held  that  the  internal  revenue  officers  rightly  assessed 
against  the  company  itself  a  tax  upon  the  amount  so  paid  equal 
to  the  amount  of  the  income  tax  thereon. ^^ 

§  228.     Exempt    Corporations    Required    to   Act   as  Withholding 
Agents 

Under  the  income  tax  law  of  1913,  it  was  ruled  that  the  various 
classes  of  corporations  or  associations  which  were  specifically  ex- 
empted from  the  operation  of  the  law,  were  exempted  not  only 
from  the  payment  of  the  tax  on  their  own  incomes,  but  also  from 
every  obligation  and  requirement  imposed  by  any  part  of  the  law. 
Hence  they  were  not  required  to  act  or  perform  any  duty  as  with- 
holding agents.  (T.  D.  1967,  March  25,  1914.)  But  this  was  be- 
cause of  the  specific  provision  that  nothing  contained  in  the  act 
should  apply  to  them.  But  the  act  of  1918  is  differently  expressed. 
It  provides  that  "the  following  organizations  shall  be  exempt  from 
taxation  under  this  title" ;  and  the  Treasury  Department  rules  that 
such  corporations  or  organizations  are  required  to  answer  under  all 
the  other  provisions  of  the  statute  as  to  withholding  and  making 
returns  of  taxes  withheld.      (T.  D.  2407,  Dec.  4,  1916.) 

15  In  re  Watchmakers'  Alliance,  5  Tax  Cas.  117. 

16  Lake  Shore  &  M.  S.  R.  Co.  v.  Rose,  95  U.  S.  78,  24  L.  Ed.  376.  And  see 
Stockdale  v.  Insurance  Co.,  20  Wall.  323,  22  L.  Ed.  348. 
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CHAPTER  IX 

INCOME  TAX  RETURNS 

§  229.  Taxpayers  Required  to  Make  Returns. 

230.  Minors  Having  Separate  Income. 

231.  Returns  by  Fiduciaries. 

232.  Same;  Executors  and  Administrators. 

233.  Same;  Trustees. 

234.  Same;  Nonresident  Alien  Beneficiary. 

235.  Form  and  Contents  of  Returns. 

236.  Returns  by  Husband  and  Wife. 

237.  Returns  by  Partnerships. 

238.  Returns  by  Corporations. 

239.  Same;  Parent  and  Sudsidiary  Companies. 

240.  Consolidated  Returns  by  Affiliated  Companies. 

241.  Returns  of  Dividends  Paid. 

242.  Designation  of  Fiscal  Year. 

243.  Information  Returns. 

244.  Same;  Payments  Not  Requiring  Information  Returns. 

245.  Time  for  Filing  Returns. 

246.  Same;  Tentative  Returns. 

247.  Where  Returns  are  to  be  Filed. 

248.  Publicity  or  Inspection  of  Returns. 

249.  Penalties  for  Divulging  Information. 

250.  Proceedings  in  Case  of  Refusal  or  Neglect  to  File  Return. 

251.  Same;  Examination  of  Books,  Papers,  and  Witnesses. 

252.  Same;  Constitutional  Validity. 

253.  Same ;  Jurisdiction  of  Couils  to  Enforce  Obedience. 

254.  Same ;  Authority  of  Officers ;  Scope  of  Examination. 

255.  Penalties  for  Failure  to  Make  Returns. 

256.  Penalties  for  False  or  Fraudulent  Returns. 

257.  Returns  of  Withholding  Agents. 

§  229.    Taxpayers  Required  to  Make  Returns 

The  income  tax  law  provides  that  "every  individual  having  a  net 
income  for  the  taxable  year  of  $1,000  or  over  if  single  or  if  married 
and  not  living  with  husband  or  wife,  or  of  $2,000  or  over  if  married 
and  living  with  husband  or  wife,  shall  make  under  oath  a  return 
stating  specifically  the  items  of  his  §ross  income  and  the  deduc- 
tions and  credits  allowed  by  this  title.  If  a  husband  and  wife  liv- 
ing together  have  an  aggregate  net  income  of  $2,000  or  over,  each 
shall  make  such  a  return  unless  the  income  of  each  is  included  in 
a  single  joint  return.  If  the  taxpayer  is  unable  to  make  his  own 
return,  the  return  shall  be  made  by  a  duly  authorized  agent  or  by 
the  guardian  or  other  person  charged  with  the  care  of  the  person 
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or  property  of  such  taxpayer."  (Revenue  Act  of  1918,  §  223.) 
Heads  of  families  (who  are  entitled  to  the  exemption  of  $2,000)  if 
married,  are  required  to  make  a  return  of  income  if  the  net  in- 
come amounted  to  $2,000  or  more;  heads  of  families  who  are  un- 
married are  required  to  make  a  return  when  having  a  net  income 
of  $1,000  or  more,  though  the  basic  exemption  which  may  be  claim- 
ed in  a  return  of  income  will  be  $2,000.  (Regulations  No.  33,  art. 
26.) 

In  the  case  of  a  nonresident  alien  individual,  he  "shall  receive  the 
benefit  of  the  deductions  and  credits  allowed  in  this  title  only  by 
filing  or  causing  to  be  filed  with  the  collector  a  true  and  accurate 
return  of  his  total  income  received  from  all  sources  corporate  or 
otherwise  in  the  United  States."  (Revenue  Act  of  1918,  §  217.) 
This  return  may  be  made  for  the  alien  by  an  agent  or  other  prop- 
er representative  in  the  United  States.  (T.  D.  2402,  Nov.  29,  1916.) 
The  agent  of  a  nonresident  alien  is  responsible  for  a  correct  return 
of  all  income  accruing  to  his  principal  within  the  purview  of  the 
agency,  and  the  agency  appointment  will  determine  how  complete- 
ly the  agent  is  substituted  for  the  principal  for  income  tax  purposes. 
(Regulations  No.  33,  art.  32,  par.  223.) 

Special  provision  is  made  by  the  statute  for  persons  subject  to 
the  tax,  but  unable  for  any  reason  to  make  the  required  return 
themselves,  as,  in  the  case  of  minority,  insanity,  sickness,  absence 
from  the  country,  or  other  cause.  In  such  a  case,  as  stated  above, 
the  return  may  be  made  "by  a  duly  authorized  agent  or  by  the 
guardian  or  other  person  charged  with  the  care  of  the  person  or 
property  of  the  taxpayer."  In  case  of  the  death  of  a  person  whose 
net  income  for  that  part  of  the  year  during  which  he  lived  exceed- 
ed the  statutory  minimum,  a  return  is  to  be  made  by  his  executor 
or  administrator.     (Regulations  No.  33,  art.  4,  par.  23.) 

A  personal  return  is  not  required  in  cases  where  the  individual's 
tax  liability  has  been  or  is  to  be  paid  at  the  source.  That  is,  when 
he  is  liable  for  the  normal  tax  only,  and  his  entire  net  income  is 
subject  to  withholding,  no  personal  return  is  required.  But  if  his 
net  income,  not  taking  into  account  his  specific  exemption,  includes 
items  that  are  not  subject  to  withholding,  a  return  is  required 
though  no  tax  may  be  due.  (T.  D.  2135,  Jan.  23,  1915.)  So  when 
the  entire  income  of  an  individual  is  from  tax-exempt  bonds,  and 
where  the  amount  of  income  other  than  that  from  tax-exempt  se- 
curities is  less  than  the  amount  of  income  for  which  a  return  is 
required,  no  return  of  income  is  to  be  made.  Interest  from  se- 
curities which  is  exempt  from  the  tax,  because  the  securities  are 
obligations  of  the  United  States  or  of  a  state  or  municipality,  is  not 
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to  be  included  in  the  return.     (Regulations  No.  33,  art.  26,  par. 
178.) 

§  230.     Minors  Having  Separate  Income 

No  provision  has  been  made  by  the  statute  for  the  case  of  a  mi- 
nor who  is  not  under  guardianship  because  his  parents  are  still 
living,  but  who  has  an  independent  income  of  his  own,  not  held  or 
controlled  for  him  by  a  trustee.  To  cover  this  case,  the  Treasury 
Department  has  made  the  following  ruling:  The  parent  is  held  to 
be  the  natural  guardian  of  a  minor  child.  Income  received  by  the 
minor  child  from  sources  other  than  the  parent  should  be  included 
by  the  parent  in  his  return  of  income.  The  fact  that  such  income 
is  not  appropriated  by  the  parent  is  immaterial,  as  it  will  be  held, 
in  the  absence  of  a  showing  of  fact  to  the  contrary,  that  such  in- 
come was  subject  to  appropriation  and  was  appropriated  by  the 
parent,  and  that  the  child  receives  the  same  as  a  gift  from  the  par- 
ent. Where  the  income  is  from  a  separate  estate  and  the  parent 
has  been  appointed  guardian  and  the  conditions  are  such  that  the 
income  so  received  is  to  be  held  for  the  use  of  the  child,  it  shall  not 
be  included  in  the  return  of  income  of  the  parent,  but  shall  be  ac- 
counted for  otherwise  for  the  purposes  of  the  income  tax  in  man- 
ner and  form  as  called  for  by  the  facts  of  the  particular  case. 
(Regulations  No.  33,  art.  29,  paV.  201.) 

§  231.    Returns  by  Fiduciaries 

The  Revenue  Act  of  1918,  §  200,  defines  the  term  "fiduciary" 
as  meaning  "a  guardian,  trustee,  executor,  administrator,  receiver, 
conservator,  or  any  person  acting  in  any  fiduciary  capacity  for  any 
person,  trust,  or  estate."  And  it  provides  (§  225)  that  "every  fidu- 
ciary (except  receivers  appointed  by  authority  of  law  in  posses- 
sion of  part  only  of  the  property  of  an  individual)  shall  make 
under  oath  a  return  for  the  individual,  estate,  or  trust  for  which 
he  acts  (1)  if  the  net  income  of  such  individual  is  $1,000  or  over  if 
single  or  if  married  and  not  living  with  husband  or  wife,  or  $2,- 
000  or  over  if  married  and  living  with  husband  or  wife,  or  (2)  if 
the  net  income  of  such  estate  or  trust  is  $1,000  or  over  or  if  any 
beneficiary  of  such  estate  or  trust  is  a  nonresident  alien,  stating 
specifically  the  items  of  the  gross  income  and  the  deductions  and 
credits  allowed  by  this  title.  Under  such  regulations  as  the  Com- 
missioner with  the  approval  of  the  Secretary  may  prescribe,  a  re- 
turn made  by  one  of  two  or  more  joint  fiduciaries  and  filed  in  the 
office  of  the  collector  of  the  district  where  such  fiduciary  resides 
shall  be  a  sufficient  compliance  with  the  above  requirement.  The 
fiduciary  shall  make  oath  that  he  has  sufficient  knowledge  of  the 
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affairs  of  such  individual,  estate,  or  trust  to  enable  him  to  make 
the  return,  and  that  the  same  is,  to  the  best  of  his  knowledge  and 
belief,  true  and  correct.  Fiduciaries  required  to  make  returns  un- 
der this  act  shall  be  subject  to  all  the  provisions  of  this  act  which 
apply  to  individuals." 

It  is  also  provided  that  all  persons,  firms,  and  corporations,  "in 
whatever  capacity  acting,"  that  is,  whether  acting  in  a  fiduciary 
capacity  or  not,  "having  the  control,  receipt,  custody,  disposal,  or 
payment  of  interest,  rent,  salaries,  wages,  premiums,  annuities, 
compensation,  remuneration,  emoluments,  or  other  fixed  or  deter- 
minable annual  or  periodical  gains,  profits,  and  income  of  any  non- 
resident alien  individual,  other  than  income  derived  from  dividends 
on  capital  stock"  of  taxable  corporations,  shall  deduct  and  withhold 
a  sum  sufficient  to  pay  the  normal  income  tax,  "and  shall  make  re- 
turn thereof  on  or  before  March  first  of  each  year."  (Revenue  Act 
of  1918,  §  221.) 

According  to  the  regulations  prescribed  by  the  Treasury  Depart- 
ment, when  the  income  to  be  taxed  is  that  which  accrues  to  an 
estate  or  trust  as  an  entity  in  itself,  the  fiduciary  must  make  a 
return  if  that  income  amounts  to  $1,000  or  more.  When  the  income 
in  question  is  such  as  accrues  to  a  particular  beneficiary,  the  rule 
is  that  the  fiduciary  must  make  a  return  whenever  the  interest 
of  any  beneficiary  in  the  net  income  of  an  estate  or  trust  for  which 
the  fiduciary  acts  is  $1,000  or  over  in  the  case  of  an  unmarried  bene- 
ficiary, and  in  case  there  are  married  beneficiaries,  then  a  return 
will  be  required  whenever* the  interest  of  any  such  married  bene- 
ficiary is  $2,000  or  over.     (Regulations  No.  33,  art.  27.) 

Fiduciaries  will  be  subject  to  all  the  provisions  of  law  which  ap- 
ply to  individuals  who  are  required  to  make  returns  of  income.  A 
fiduciary  making  return  shall  make  oath  that  he  has  sufficient 
knowledge  of  the  affairs  of  the  person,  trust,  or  estate  for  whom 
or  which  he  acts  to  enable  him  to  make  such  return,  and  that  the 
same  is,  to  the  best  of  his  knowledge  and  belief,  true  and  correct. 
A  return  by  one  of  two  or  more  joint  fiduciaries  in  the  form  pre- 
scribed filed  in  the  district  in  which  such  fiduciary  resides  shall  be 
a  sufficient  compliance  with  the  requirement  for  fiduciary  return. 
(Idem,  art.  29.)  The  beneficiary  will  be  required  in  the  case  of 
trust  estates  to  account  for  the  actual  amounts  distributed  or  cred- 
ited to  him.     (Idem.) 

In  the  regulations,  "fiduciary"  is  a  term  which  applies  to  all  per- 
sons or  corporations  that  occupy  positions  of  peculiar  confidence 
towards  others,  such  as  trustees,  executors,  or  administrators,  and 
the  fiduciary  for  income-tax  purposes  is  any  person  or  corporation 
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that  holds  in  trust  an  estate  of  another  person  or  persons.  There 
may  be  a  fiduciary  relationship  between  an  agent  and  his  princi- 
pal, but  the  word  "agent"  does  not  denote  a  fiduciary,  within  the 
meaning  of  the  law.  Thus,  a  fiduciary  relationship  for  the  pur- 
poses of  the  income  tax  can  not  be  created  by  a  power  of  attorney 
An  agent  having  entire  charge  of  property  with  authority  to  effect 
and  execute  leases  with  tenants  entirely  on  his  own  responsibility 
and  without  consulting  his  principal,  paying  taxes  and  expenses 
and  all  other  charges  in  connection  with  the  property  out  of  funds 
m  his  hands  from  collection  of  rents,  merely  turning  over  the  net 
profits  from  the  property  periodically  to  his  principal  by  virtue  of 
authority  conferred  upon  him  by  a  power  of  attorney,  is  not  a  fidu- 
ciary within  the  meaning  of  the  income-tax  law.  In  all  cases  where 
no  legal  trust  has  been  created  in  the  estate  controlled  by  the  agent 
a.nd  attorney  the  liability  under  the  law  rests  with  the  principal. 
A  deed  of  trust  must  be  absolute  so  far  as  the  conveyance  of  title 
is  concerned  and  irrevocable  by  the  donor,  otherwise  the  income 
from  the  property  in  question  will  accrue  to  the  donor  and  must 
be  accounted  for  by  him.  A  committee  of  the  property  of  an  in- 
competent person  is  held  to  be  a  fiduciary  for  the  purpose  of  the  in- 
come tax  and  must  make  a  return  whenever  the  amount  of  the  in- 
come is  such  as  to  require  it.  Receivers  who,  as  officers  of  a  court, 
stand  in  the  stead  of  some  principal,  are  required  to  account  for 
income  tax  as  the  principal  would  have  been  required  to  account. 
(Regulations  No.  33,  art.  29,  pars>  181-203.) 

In  the  case  of  joint  fiduciaries,  either  may  execute  the  return, 
and  if  the  fiduciary  is  a  corporation,  the  return  may  be  signed  and 
executed  by  its  president,  secretary,  or  treasurer.  These  returns 
are  required  to  be  verified  by  affidavit.  The  fiduciary's  return  is 
to  be  filed  with  the  collector  of  internal  revenue  for  the  district 
where  the  fiduciary  resides,  if  he  has  no  other  place  of  business, 
otherwise  in  the  district  in  which  he  has  his  principal  place  of  busi- 
ness. If  the  return  is  not  duly  made,  notice  of  failure  to  make  the 
return  will  be  served  on  the  fiduciary,  but  the  person  so  notified 
may  file  evidence  with  the  collector  that  the  return  was  filed  with 
some  other  collector,  or  (if  the  fact  be  so)  that  his  beneficiary  did 
not  receive  an  income  subject  to  the  tax  during  the  year.  All  fidu- 
ciaries are  indemnified  against  the  claims  or  demands  of  every 
beneficiary  for  all  payments  of  taxes  which  they  shall  be  required 
to  make  under  the  statute,  and  they  shall  have  credit  for  such 
payments  in  any  accounting  which  they  may  make  as  such  fidu- 
ciaries. The  penalty  imposed  upon  a  fiduciary  who  neglects  or  re- 
fuses to  make  the  required  income  tax  return  is  the  same  as  that 
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prescribed  in  the  case  of  a  similar  default  on  the  part  of  an  individ- 
ual taxpayer,  that  is,  a  fine  of  not  more  than  $1,000. 

§  232.     Same;   Executors  and  Administrators 

On  the  responsibility  of  executors  and  administrators  for  in- 
come tax  returns  the  Treasury  Department  has  made  the  follow- 
ing rulings :  Executors  and  administrators  whose  duty  consists  of 
administering  an  estate  for  the  purpose  of  its  distribution  to  heirs 
or  legatees  are,  during  the  period  of  such  administration,  held  to 
stand  in  the  stead  of  their  principal,  and  are  required  to  make  re- 
turns of  income  for  the  estate  and  to  pay  the  tax  shown  by  the  re- 
turn to  be  due.  (Regulations  No.  33,  art.  4,  par.  24.)  But  an  an- 
cillary administrator  is  not  to  make  a  return.  He  is  merely  an 
agent  of  the  domiciliary  administrator,  and  should  transmit  to  the 
latter  all  information  as  to  the  income  of  the  estate  received  by 
him,  to  the  end  that  the  original  administrator  may  make  a  return 
covering  the  entire  income  of  the  estate.     (Idem,  art.  26,  par.  180.) 

Upon  entering  upon  the  discharge  of  his  duties,  or  at  the  next 
date  for  filing  income  tax  returns,  the  executor  or  administrator 
must  make  a  return  of  the  net  income  of  the  decedent  from  the 
first  of  January  of  the  year  in  which  he  died  to  the  date  of  his  death, 
provided  such  income  was  sufficient  in  amount  to  require  a  return, 
and  he  may  claim  all  deductions  and  exemptions  to  which  the  de- 
cedent would  have  been  entitled  under  the  law.  (Idem,  art.  4,  par. 
23.)  But  during  the  period  of  administration,  the  estate  has  but 
one  beneficiary,  and  that  is  the  estate  itself;  so  that,  during  this 
period,  the  returns  are  to  be  made  by  the  executor  or  administrator 
as  for  the  estate  (not  for  the  heirs  or  legatees  who  may  have  dis- 
tributive interests  in  it)  and  the  entire  tax  paid  thereon.  (Idem, 
art.  27,  par.  193.)  It  is  further  ruled  that  administrators  or  execu- 
tors may,  immediately  after  their  discharge,  upon  final  accounting, 
file  with  the  proper  collector  of  internal  revenue  a  return  of  in- 
come for  the  income  of  the  estate  for  the  calendar  year  in  which  the 
administration  was  closed,  and  should  pay  the  tax  found  by  such 
return  to  be  due,  immediately  upon  receipt  of  notice  and  demand 
for  the  amount  of  such  tax.  There  should  be  attached  to  this  re- 
turn a  copy  of  the  certificate,  under  seal,  setting  forth  the  fact  of 
final  accounting  and  discharge  of  the  executor  or  administrator. 
The  liability  for  return  is  fixed  by  the  law  as  of  December  31,  and 
return  will  be  required  in  accordance  with  the  provisions  of  law 
existing  on  that  date.     (Idem,  art.  26,  par.  179.) 

The  Treasury  Department  holds  that  liability  for  the  payment  of  the 
income  tax  attaches  to  the  person  of  an  executor  or  administrator  for 
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the  income  tax  up  to  and  including  the  date  of  his  discharge,  regardless 
of  the  fact  that  the  time  in  which  claim  is  made  and  filed  against 
the  estate  has  expired  or  where,  prior  to  distribution  and  discharge, 
the  executor  or  administrator  had  notice  of  his  obligations  to  the 
Federal  Government  or  where  he  failed  to  exercise  due  diligence  in 
determining  whether  or  not  such  obligations  existed.  Liability  for 
the  tax  due  from  a  deceased  person,  or  from  his  estate,  also  at- 
taches to  the  estate  itself,  and  when  by  reason  of  distribution  of 
the  estate  and  discharge  of  the  executor  or  administrator  it  shall  ap- 
pear that  collection  of  the  tax  can  not  be  made  from  the  executor 
or  administrator,  the  collector  will  make  demand  on  the  distributees 
for  their  proportionate  share  of  the  tax  due  and  unpaid.  (Idem,  art. 
29,  pars.  197,  198.) 

Where,  during  the  period  of  administration,  an  executor  con- 
verts the  estate  in  his  possession  as  such  executor  into  money  for 
the  purpose  of  settling  the  estate  and  closing  the  administration 
and  in  which  conversion  a  profit  is  realized  which  with  other  income 
exceeds  $1,000  a  return  of  income  should  be  made  by  the  executor 
covering  the  period  of  administration  in  which  should  be  included 
all  gains,  profits,  and  income  of  the  estate  during  such  period,  and 
he  should  pay  the  tax  found  by  such  return  to  be  due.  The  income 
of  the  estate  being  thus  freed  of  income-tax  liability  may  thereaft- 
er be  dealt  with  without  further  regard  to  income  tax  requirements. 

§  233.     Same;  Trustees 

In  the  case  of  trusts,  properly  so  called,  created  by  will  or  deed, 
the  rulings  are  to  the  eitect  that  income  accumulated  in  trust  for 
unascertained  persons  or  persons  with  contingent  interests  will  be 
held  to  be  income  accruing  to  the  estate  and  taxable  to  the  estate. 
And  income  held  for  future  distribution  under  the  terms  of  the 
will  or  trust  is  likewise  taxed,  except  when  returned  by  the  bene- 
ficiary for  the  purpose  of  the  tax.  Stock  dividends  paid  from  earn- 
ings or  profits  accumulated  after  March  1,  1913,  received  by  a  fidu- 
ciary and  retained  as  an  accretion  to  the  estate,  under  the  terms  of 
the  will  or  trust,  are  held  to  be  income  of  the  estate  and  taxable 
as  such  to  the  estate.  (Regulations  No.  33,  art.  29,  pars.  206-208.) 
A  further  ruling  is  that  where,  in  the  case  of  more  than  one  trust, 
the  creator  of  the  trust  in  each  instance  is  the  same  person  and  the 
trustee  in  each  instance  is  the  same,  the  trustee  should  make  a  sin- 
gle return  for  all  of  the  trusts  in  his  hands,  notwithstanding  the 
fact  that  they  arise  from  diflferent  instruments.  When  a  trustee 
holds  trusts  created  by  different  persons  for  the  benefit  of  the  same 
beneficiary,  he  should  make  return  for  each  trust  separately.    This 
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ruling  is  based  on  the  identity  of  the  creator  and  the  identity  of 
the  trustee  of  the  various  trusts,  and  not  upon  the  identity  of  the 
beneficiary.     (Idem,  par.  202.) 

§  234.     Same;    Nonresident  Alien  Beneficiary 

Where  a  fiduciary  in  the  United  States  is  the  recipient  of  trust 
income  for  which  there  is  but  one  beneficiary,  and  that  beneficiary 
is  a  nonresident  alien,  the  fiduciary  will  be  required  to  make  a  full 
and  complete  return  for  this  trust  income  on  behalf  of  the  nonresi- 
dent alien  and  pay  any  and  all  tax  found  by  such  return  to  be  due. 
Where  there  are  two  or  more  beneficiaries,  one  or  all  of  whom  are 
nonresident  aliens,  the  fiduciary  will  render  a  return  as  for  the  trust 
on  the  appropriate  form,  and  also  a  personal  return  for  each  non- 
resident alien  beneficiary.     (Regulations  No.  33,  art.  29,  par.  200.) 

§  235.     Form  and  Contents  of  Returns 

The  officers  of  the  Treasury  Department  have  prescribed  an  of- 
ficial form  for  individual  taxpayers'  returns.  And  it  is  ruled  that 
"returns  made  under  this  act  and  pursuant  to  these  instructions 
must  be  made  on  the  forms  prescribed  by  this  department  for  each 
particular  year,  and  which  are  available  at  the  offices  of  collectors." 
(Regulations  No.  33,  art.  210.)  Although  the  statute  exempts  from 
taxation  interest  upon  the  obligations  of  a  state  or  territory,  or  of 
any  political  subdivision  thereof,  or  of  the  District  of  Columbia, 
and  interest  on  securities  issued  under  the  Federal  Farm  Loan  Act 
and  bonds  issued  by  the  War  Finance  Corporation,  and  interest  on 
the  obligations  of  the  United  States  and  its  possessions,  still  the 
statute  provides  that  every  person  owning  any  of  these  obligations 
"shall,  in  the  return  required  by  this  title,  submit  a  statement  show- 
ing the  number  and  amount  of  such  obligations,  securities,  and 
bonds  owned  by  him  and  the  income  received  therefrom,  in  such 
form  and  with  such  information  as  the  Commissioner  may  re- 
quire." (Revenue  Act  of  1918,  §  213,  par.  4,  proviso.)  Although 
dividends  received  from  taxable  corporations  are  not  subject  to 
the  normal  tax,  the  amount  must  be  shown  on  the  return,  and 
credit  may  be  taken  therefor.     (Idem,  §  216.) 

All  individual  returns  are  required  to  be  verified  by  oath  or  af- 
firmation. The  oath  may  be  taken  before  a  collector  or  deputy  col- 
lector of  internal  revenue.  But  any  officer  authorized  by  law  to 
administer  oaths  may  take  the  affidavit.  Persons  in  the  military 
or  naval  service  of  the  United  States  may  verify  their  returns  be- 
fore any  official  of  those  services  authorized  to  administer  oaths 
for  the  purposes  of  those  services.  Income  tax  returns  executed 
abroad  may  be  attested  free  of  charge  before  United  States  con- 
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sular  officers.  Where  a  foreign  notary,  or  any  other  official  having 
no  seal,  shall  act  as  attesting  officer,  the  authority  of  such  officer 
should  be  certified  to  by  some  judicial  official  or  other  proper  of- 
ficer having  knowledge  of  the  appointment  and  official  character  of 
the  attesting  officer.  (Regulations  No.  33,  art.  26,  pars,  175-177.1 
If  a  return  is  executed  in  a  state  before  a  notary  who  is  not  re- 
quired by  th^  laws  of  the  state  to  use  a  seal,  and  none  is  used,  the 
notary  should  file  with  the  Commissioner  of  Internal  Revenue  the 
certificate  of  an  officer  possessing  a  seal,  showing  that  he  is  duly' 
commissioned  and  authorized  to  administer  oaths,  otherwise  the 
certificate  will  not  be  recognized.  Returns  acknowledged  before 
commanding  officers  of  naval  vessels  while  at  sea  or  in  foreign 
ports  will  be  accepted.  (T.  D.  2090,  Dec.  14,  1914.)  The  return 
of  a  corporation  must  be  verified  under  oath  or  affirmation  of  its 
president  or  other  principal  officer  and  its  treasurer  or  assistant 
treasurer,  that  is  to  say,  by  two  dififerent  persons  acting  in  the  of- 
ficial capacity  indicated.     (Regulations  No.  33,  art.  204.) 

§  236.     Returns  by  Husband  and  Wife 

The  act  of  Congress  treats  husband  and  wife  as  separate  and 
distinct  taxpayers,  each  of  whom,  without  reference  to  the  other, 
fs  required  to  make  a  return  and  pay  the  tax  if  he  or  she  has  a 
sufficient  income.  And  the  language  of  the  statute  shows  that 
it  was  within  the  contemplation  of  Congress  that  both  a  husband 
and  wife  might  be  separately  taxable,  or  that  either,  without  the 
other,  might  be  taxable.  But  as  to  the  matter  of  exemptions,  a 
married  pair  living  together  may  claim  an  exemption  greater  by 
$1,000  than  that  allowed  to  an  unmarried  person,  presumably  on 
account  of  the  greater  expenses  of  family  life.  This  additional 
exemption,  however,  cannot  be  claimed  by  both  the  husband  and 
the  wiie.  It  may  be  claimed  by  a  married  man,  living  with  and 
suppoiling  his  wife,  provided  that  she  herself  has  not  a  taxable  in- 
come. Or  it  may  be  claimed  by  a  married  woman,  with  a  hus- 
band living  with  her,  where  she  has  a  taxable  income  and  he  has 
not.  But  if  both  have  taxable  incomes,  apparently  one  only  can 
claim  the  additional  exemption. 

The  regulations  of  the  Treasury  Department  provide  that  "if  the 
husband  and  wife,  not  living  apart,  have  separate  estates,  the  in- 
come from  both  may  be  made  on  one  return,  but  the  amount  of  in- 
come of  each  and  the  full  name  and  address  of  both  must  be  shown 
in  such  return."  An  official  form  for  a  joint  return  by  husband 
and  wife  has  been  prescribed.  The  same  Treasury  regulation 
above  referred  to  continues  as  follows :  "The  husband,  as  the  head 
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and  legal  representative  of  the  household  and  general  custodian 
of  its  income,  should  make  and  render  the  return  of  the  aggre- 
gate income  of  himself  and  wife,  and  for  the  purpose  of  levying 
the  income  tax  it  is  assumed  that  he  can  ascertain  the  total  amount 
of  said  income.  If  a  wife  has  a  separate  estate  managed  by  herself 
as  her  own  separate  property,  and  receives  an  income  of  more 
than  $1,000,  she  may  make  return  of  her  own  income,  and  if  the 
husband  has  other  net  income,  making  the  aggregate  of  both  in- 
comes more  than  $2,000,  the  wife's  return  should  be  attached  to  the 
return  of  her  husband,  or  his  income  should  be  included  in  her  re- 
turn, in  order  that  a  deduction  of  $2,000  may  be  made  from  the 
aggregate  of  both  incomes.  The  tax  in  such  case,  however,  will  be 
imposed  only  upon  so  much  of  the  aggregate  income  of  both  as 
shall  exceed  $2,000.  If  either  husband  or  wife  separately  has  an  in- 
come equal  to  or  in  excess  of  $1,000,  a  return  of  annual  net  in- 
come is  required  under  the  law,  and  such  returij  must  include  the 
income  of  both,  and  in  such  case  the  return  must  be  made  even 
though  the  combined  income  of  both  be  less  than  $2,000.  If  the 
aggregate  net  income  of  both  exceeds  $2,000,  an  annual  return 
of  their  combined  incomes  must  be  made  in  the  manner  stated,  al- 
though neither  one  separately  has  an  income  of  $1,000  per  annum. 
They  are  jointly  and  separately  liable  for  such  return  and  for  the 
payment  of  the  tax.  The  single  or  married  status  of  the  person 
claiming  the  specific  exemption  shall  be  determined  as  of  the  time 
of  claiming  such  exemption  if  such  claim  be  made  within  the  year 
for  which  return  is  made,  otherwise  the  status  at  the  close  of  the 
year."     (T.  D.  1923,  Dec.  27,  1913.) 

Further  regulations  are  as  follows :  Unless  the  wife  has  a  sep- 
arate estate  which  requires  her  to  file  a  separate  return  of  income, 
or  to  join  with  her  husband  in  a  return  which  shall  set  forth  her 
income  separately,  her  husband  should  include  in  his  return  the 
income  accruing  to  the  wife  from  services  rendered  by  her,  or  the 
sale  of  product  of  her  labor.  The  actual  proceeds  coming  into  the 
wife's  possession  during  the  tax  year  constitute  the  income  to  be 
included,  and  not  the  amount  estimated  upon  acceptance  prior  to 
payment  for  articles  sold.  Where  husband  and  wife  file  separate 
returns  of  income,  one  of  them  being  filed  in  time  and  the  other 
delinquent,  such  returns  are  not  supplemental  of  each  other  and 
delinquency  must  be  answered  for  by  the  one  in  connection  with 
whose  return  it  occurred.  (Regulations  No.  33,  art.  26,  pars.  182, 
183.) 
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§  237.  ■  Returns  by  Partnerships 

The  Revenue  Act  of  1918,  §  224,  provides  that  "every  partner- 
ship shall  make  a  return  for  each  taxable  year,  stating  specifically 
the  items  of  its  gross  income  and  the  deductions  allowed  by  this 
title,  and  shall  include  in  the  return  the  names  and  addresses  o'f 
the  individuals  who  would  be  entitled  to  share  in  the  net  income  if 
distributed  and  the  amount  of  the  distributive  share  of  each  in- 
dividual. The  return  shall  be  sworn  to  by  any  one  of  the  part- 
ners." 

In  computing  its  profits,  for  the  purpose  of  the  income  tax  and 
return  as  aforesaid,  a  partnership  shall  not  deduct  premiums  on 
life-insurance  policies  covering  the  lives  of  members  of  the  part- 
nership, its  employees,  or  those  financially  interested  in  the  busi- 
ness or  trade  conducted  by  the  partnership  or  otherwise.  Individ- 
uals entitled  to  share  in  partnership  net  income  are  required  to 
include  in  their  returns  of  income  their  respective  shares  of  such 
partnership  net  income,  whether  distributed  or  not.  In  reporting 
their  share  of  partnership  net  income  the  partners  will  exclude 
such  part  thereof  as  may  have  been  received  by  the  partnership 
from  sources  exempt  from  tax,  and  which  shall  have  been  included 
by  the  partnership  in  its  statement  of  net  income  distributed  to 
the  partners.  The  partners  shall  include  in  their  returns  of  in- 
come their  proportionate  share  of  partnership  net  income  derived 
from  dividends,  but  the  amount  of  such  dividends  so  received  shall 
be  allowed  as  a  credit  for  the  purpose  of  computing  the  normal 
income  tax.  Partnerships  having  a  net  income  of  $6,000  or  over 
will  be  required/to  render  returns  for  the  purpose  of  excess-profits 
tax.     (Regulations  No.  33,  art.  30.) 

There  is  also  a  regulation  that  a  partnership  shall  have  the  priv- 
ilege of  fixing  and  making  returns  on  the  basis  of  a  fiscal  year,  the 
same  as  provided  for  corporations.  If  the  fiscal  year  of  a  part- 
nership (other  than  the  calendar  year)  ends  in  a  calendar  year  for 
which  there  is  a  rate  of  tax,  different  from  the  rate  for  the  preced- 
ing calendar  year,  for  the  purpose  of  the  income  tax,  each  part- 
ner's share  of  partnership  profits  shall  be  divided  in  the  propor- 
tion of  the  different  calendar  years  composing  said  fiscal  year  and 
the  rate  of  tax  for  the  respective  calendar  years  shall  apply  to  that 
part  of  such  profits  as  thus  falls  within  said  calendar  years.  Any 
partnership  may  at  its  option  designate  the  last  day  of  any  month 
as  the  close  of  its  fiscal  year.  In  each  case  where  the  partnership's 
fiscal  year  differs  from  the  calendar  year  it  shall,  not  less  than 
30  day?  prior  to  March  1,  give  notice  in  writing  to  the  collector 
of  internal  revenue  of  the  district  in  which  its  principal  place  of 
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business  is  located  that  the  day  it  has  thus  designated  is  the  clos- 
ing day  of  its  fiscal  year.     (Idem,  art.  31.) 

§  238.     Returns  by  Corporations 

"Every  corporation  subject  to  taxation  under  this  title  and  every 
personal  service  corporation  shall  make  a  return,  stating  specifical- 
ly the  items  of  its  gross  income  and  the  deductions  and  credits  al- 
lowed by  this  title.  The  return  shall  be  sworn  to  by  the  presi- 
dent, vice  president,  or  other  principal  officer  and  by  the  treasurer 
or  assistant  treasurer.  If  any  foreign  corporation  has  no  office  or 
place  of  business  in  the  United  States  but  has  an  agent  in  the 
United  States,  the  return  shall  be  made  by  the  agent.  In  cases 
where  receivers,  trustees  in  bankruptcy,  or  assignees  are  operating 
the  property  or  business  of  corporations,  such  receivers,  trustees, 
or  assignees  shall  make  returns  for  such  corporations  in  the  same 
manner  and  form  as  corporations  are  required  to  make  returns. 
Anv  tax  due  on  the  basis  of  such  returns  made  by  receivers,  trus- 
tees, or  assignees  shall  be  collected  in  the  same  manner  as  if  col- 
lected from  the  corporations  of  whose  business  or  property  they 
have  custody  and  control."  (Revenue  Act  of  1918,  §  239.)  A 
corporation  which  is  specifically  exempted  from  the  operation  of 
the  income  tax  law  is  not  required  to  make  any  return.-  Contrary 
rulings  under  the  corporation  excise  tax  law  of  1909  were  based 
on  the  fact  that  the  tax  was  laid  only  upon  the  income  of  the 
corporation  in  excess  of  $5,000  a  year,  and  that  it  would  be  im- 
proper to  allow  a  corporation  to  decide  for  itself  whether  or  not 
it  was  liable  to  the  tax  and  to  make  or  withhold  a  return  accord- 
ingly.^ The  Treasury  Regulations  recognize  the  non-liability  of 
exempt  corporations  with  respect  to  making  returns ;  but  they  also 
hold  that  every  corporation  not  specifically  enumerated  as  exempt 
must  make  the  return,  whether  or  not  it  has  any  income  liable  to 
the  tax,  and  whether  or  not  it  is  subordinate  to  or  controlled  by 
another  corporation.  (Regulations  No.  33,  art.  203.)  A  company 
newly  organized  or  chartered  is  required  to  make  a  return  cover- 
ing that  portion  of  the  year  during  which  it  has  been  engaged  in 
business  or  has  had  an  income  accruing  to  it.  A  corporation  or- 
ganized and  transacting  no  business  within  the  calendar  year  of 
its  organization  must  nevertheless  make  and  file  a  return  on  the 
basis  of  the  calendar  year,  unless  such  corporation  shall  designate 

2  Com'rs  of  Inland  Revenue  v.  Incorporated  Council  of  Law  Reporting,  22 
Q.  B.  Div.  291,  3  Tax  Cas.  105. 

3  U.  S.  V.  Acorn  Roofing  Co.  (D.  C.)  204  Fed.  157 ;  U.  S.  v.  Military  Con- 
struction Co.  (D.  C.)  204  Fed.  153. 
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a  fiscal  year  other  than  the  calendar  year  in  the  manner  authorized. 
The  duty  to  make  a  return  depends  upon  corporate  existence,  and 
not  upon  the  receipt  of  income.  (T.  D.  2090,  Dec.  14,  1914.)  "All 
corporations  having  an  existence  as  such  during-  all  or  any  por- 
tion of  a  year,  unless  coming  within  the  classes  specifically  enu- 
merated as  exempt,  are  required  to  make  returns.  Dissolved  cor- 
porations w^hose  fiscal  year  corresponds  w^ith  the  calendar  year 
will  make  returns  covering  the  period  from  January  1  to  the  date 
of  dissolution,  and  corporations  having  a  fiscal  3-ear  other  than 
the  calendar  year  will  make  returns  covering  the  period  from  the 
beginning  of  the  fiscal  year  to  the  date  of  dissolution."  (T.  D. 
2090,  Dec.  14,  1914.) 

As  to  the  contents  of  the  returns  to  be  made  by  corporations, 
the  law  provides  that  they  shall  contain  "such  facts,  data,  and 
information  as  are  appropriate,  and,  in  the  opinion  of  the  Commis- 
sioner, necessary  to  determine  the  correctness  of  the  net  income 
returned  and  to  carry  out  the  provisions  of  this  title."  The  return 
should  show  that  it  is  filed  in  the  district  "in  which  is  located  the 
principal  place  of  business  or  principal  office  or  agency."  Hence 
a  company  which  has  its  factory,  mill,  or  other  operating  plant  at 
one  place,  but  maintains  a  head  office  or  executive  office  at  another 
place,  where  its  financial  and  other  records  are  kept,  should  des- 
ignate the  latter  and  not  the  former  as  its  principal  office.* 

The  return  of  a  corporation  is  required  to  be  executed  and  veri- 
fied by  "the  president,  vice  president,  or  other  principal  officer,  and 
by  the  treasurer  or  assistant  treasurer."  But  in  cases  where  the 
company  has  no  officer  called  "treasurer,"  the  return  may  be 
signed  by  any  officer  holding  an  equivalent  position,  as,  for  in- 
stance, the  cashier  of  a  bank.  It  is  conceived  that  the  spirit  an.. 
purpose  of  the  statute  and  of  the  regulations  are  fully  met  where 
the  return  is  verified  by  two  officers  of  the  company,  one  being 
its  principal  administrative  officer  and  the  other  its  chief  finan- 
cial officer.  These  officers  do  not  execute  the  return  in  the  name 
of  the  corporation,  but  in  their  own  names  individually,  and  hence 
the  seal  of  the  corporation  is  not  required  to  be  affixed. 

It  is  made  the  duty  of  collectors  of  internal  revenue  to  furnish 
the  proper  blank  form  for  its  return  to  every  corporation  not  ex- 
pressly exempted,  on  or  before  January  first  of  each  year,  in  the 
case  of  corporations  making  their  returns  for  the  calendar  year,  or 
otherwise  in  due  time  for  those  which  make  returns  on  the  basis 

*  See  Burdick  v.  Dillon,  144  Fed.  737,  75  C.  C.  A.  603 ;  In  re  Marine  Mu- 
chine  &  Conveyor  Co.  (D.  C.)  91  Fed.  630. 

(278) 


Ch.  9)  INCOME  TAX   RETURNS  §  239 

of  their  own  fiscal  year.  But  corporations  should  not  rely  on  be- 
ing so  supplied  with  forms  for  their  returns.  If  not  supplied,  they 
should  make  application  for  blank  forms  to  the  collector  of  in- 
ternal revenue  in  whose  district  the  principal  place  of  business  of 
the  corporation  is  located  in  ample  time  to  have  their  returns  pre- 
pared, verified,  and  filed  with  the  collector  on  or  before  the  date 
when  due.  And  failure  on  the  part  of  any  corporation  to  receive 
a  prescribed  blank  form  will  not  excuse  it  from  making  the  return 
required  by  law  or  relieve  it  from  any  penalties  for  failure  to  make 
the  return  within  the  prescribed  time.  (Regulations  No.  33,  art. 
216.) 

§  239.     Same;   Parent  and  Subsidiary  Companies 

In  regard  to  the  returns  to  be  made  by  these  classes  of  corpora- 
tions, attention  should  be  given  to  the  following  rulings  of  the 
Treasury  Department:  "Under  the  provisions  of  the  federal  in- 
come tax  law  and  the  regulations  of  this  department,  every  cor- 
poration, joint-stock  company  or  association,  and  every  insurance 
company,  regardless  of  its  relation  to  another  corporation,  is  held 
to  be  a  separate  and  distinct  entity  and  unless  it  comes  within  the 
class  of  organizations  specifically  enumerated  in  the  act  as  exempt 
must  make  a  separate  and  distinct  return,  complete  in  every  detail. 
If  the  subsidiary  companies  of  any  parent  corporation  making  a 
return  in  any  particular  district  have  their  principal  places  of  busi- 
ness in  the  same  district,  such  corporations  will  be  listed  by  the 
collector  of  that  district  and  will  be  required  to  make  separate  re- 
turns as  above  indicated.  If,  however,  the  subsidiary  companies 
keep  separate  books  of  account  and  have  their  principal  accounting 
offices  in  other  districts,  returns  of  such  corporations  will  be  made 
to  the  collector  of  internal  revenue  of  the  district  in  which  they 
have  such  principal  offices."     (T.  D.  2137,  Jan.  30,  1915.) 

"In  the  case  of  parent  corporations  owning  all  or  practically  all 
of  the  stock  of  subsidiary  companies,  it  is  held  that  both  corpora- 
tions are  separate  and  distinct  entities  and  that  each  must  make 
true  and  accurate  returns,  accounting  for,  in  detail,  their  separate 
gross  income  and  deductions  therefrom,  and  each  such  company 
will  be  required  to  pay  the  income  tax  on  the  net  earnings  shown 
by  such  return.  It  is  not  sufficient  for  the  purpose  of  the  income 
tax  law  that  the  parent  company  shall  report  the  gross  income  of 
the  subsidiaries  and  deduct  from  such  gross  income  the  expenses 
of  such  subsidiaries.  The  net  earnings  of  the  subsidiary  com- 
panies turned  over  to  the  parent  company  are  dividends  within  the 
meaning  of  the  law  and  as  such  dividends  are  not  deductible  from 
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gross  income,  the  parent  company  must  pay  income  tax  on  its  net 
income  notwithstanding  the  fact  that  the  earnings  out  of  which  the 
dividends  were  paid  had  been  subject  to  tax  as  against  the  sub- 
sidiary companies."     (T.  D.  2137,  January  30,  1915.) 

A  railroad  company  operating  leased  or  purchased  lines  as  an 
integral  part  of  its  line  or  system,  and  keeping  no  separate^  books 
of  account  as  to  such  leased  or  purchased  line,  and  the  income  from 
the  operation  of  which  can  not  be  segregated,  shall  include  in  its 
income  all  receipts  derived  therefrom,  and  if  bonded  or  other  in- 
debtedness of  the  leased  or  purchased  line  has  been  assumed  by 
the  operating  company,  it  may  deduct  from  its  gross  income  the 
interest  paid  on  such  indebtedness,  provided  the  interest  so  paid 
plus  the  interest  paid  on  its  own  indebtedness  is  not  in  excess  of 
the  limit  fixed  by  the  law.  In  this  event  the  leased  or  purchased 
line  so  long  as  it  has  a  corporate  existence  will  make  return  of  an- 
nual net  income  setting  out  that  on  its  own  account  it  has  neither 
income  nor  expenses,  and  that  both  are  taken  up  in  the  return  of 
the  operating  company,  naming  it.  If  the  leased  or  purchased  line 
keeps  separate  books  of  account,  or  the  income  from  its  operations 
is,  or  can  be  segregated,  or  if  the  lessee  or  operating  company  pays 
it  a  certain  rental,  or  in  lieu  of  rental  pays  a  certain  per  cent  of 
dividends  on  its  stock,  interest  on  its  bonds,  taxes,  etc.,  it  (the  les- 
sor) will  return  the  same  as  its  income  and  will  be  subject  to  tax 
accordingly,  and  the  lessee  or  operating  company  will  make  its 
return  as  though  it  were  in  no  way  related  to  the  leased  line. 

The  rule  hereinbefore  set  out  is  not  intended  to  apply  to  those 
cases  wherein  one  corporation  operating  for  itself  is  controlled  by 
another  through  the  ownership  of  a  majority  or  all  of  its  stock.  In 
this  case  the  controlling  corporation  is,  for  the  purpose  of  this  ti- 
tle, merely  a  stockholder,  and  the  subsidiary  company  will  be  re- 
quired to  make  a  separate  and  distinct  return,  accounting  for  all  the 
income  received  by  it  during  each  taxable  year  (T.  D.  2442)  and 
the  holding  company  will  return  as  income  any  dividends  or  earn- 
ings received  from  the  operating  company.  (Regulations  No.  33, 
art.  125.) 

If  subsidiary  corporations  exist  in  name  only,  or  are  mere  agents 
or  integral  parts  of  the  parent  corporation  and  as  such  transact  no 
business  and  have  no  income  of  and  for  their  own  account,  and 
incur  no  expenses,  all  business  being  transacted,  all  income  being 
received  and  all  expenses  being  paid  directly  by  the  parent  com- 
pany, no  separate  accounts  being  kept  by  or  for  such  subsidiaries, 
it  will  be  considered  that  such  subsidiary  concerns  do  not  have  any 
taxable  income  within  the  meaning  of  this  title,  and  so  long  as  they 
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are  so  operated  no  tax  liability  will  be  asserted  against  them.  In 
such  cases,  however,  such  subsidiary  corporations  will  be  required 
to  make  returns  of  annual  net  income,  and  shall  indorse  thereon 
a  statement  to  the  effect  that  the  corporation  making  the  return 
is  a  subsidiary  or  integral  part  of  the  parent  company  (naming  it) 
and  that,  for  its  own  account,  it  has  no  income  from  any  source 
whatever,  that  it  makes  no  disbursements,  and  that  all  the  busi- 
ness done  in  its  name  is  done  for  the  account  of  and  is  the  business 
of  the  parent  corporation,  and  will  be  accounted  for  in  the  return 
of  such  parent  corporation.  This  ruling  is  not  intended  to  cover 
those  subsidiary  corporations  which  actually  transact  business  in 
their  own  names,  receive  income  for  their  own  account,  which  incur 
and  pay  expenses  incident  to  the  production  of  such  income,  which 
keep  separate  books  of  account,  and  which,  as  separate  entities, 
exercise  all  the  powers  and  functions  authorized  by  their  charters. 
Corporations  of  the  latter  character  will  be  required  to  pay  the 
income  tax  on  the  net  income  received  by  them  from  all  sources, 
regardless  of  the  fact  that  such  net  income  is  paid  or  turned  over 
to  a  parent  or  holding  company,  by  whom  it  must  also  be  returned 
for  the  purpose  of  the  tax  imposed  by  section  10  of  the  act  of  Sep- 
tember 8,  1916.  In  the  latter  case  it  is  held  that  both  the  parent 
and  subsidiary  companies  must  make  separate  returns.  (T.  D. 
2090,  2137,  2161.) 

The  fact  that  a  branch  corporation  is  organized  in  any  State  to 
meet  peculiar  conditions  there  existing  and  which  make  it  imprac- 
ticable for  the  parent  company  as  such  to  do  business  in  such  State, 
although  such  subsidiary  may  be  to  all  intents  and  purposes  a  mere 
branch  of  the  parent  company,  does  not  relieve  it  from  the  necessity 
of  making  a  return  for  each  year.  If  such  branch  corporation  ac- 
tually transacts  business  from  which  income  arises,  accrues,  and  is 
received  by  it,  it  will  be  incumbent  upon  such  corporation  to  make 
a  detailed  return,  as  if  it  were  in  no  way  related  to  any  other  cor- 
poration, setting  forth  in  such  return*  the  full  amount  of  income 
which  it  receives  or  which  accrues  to  it,  together  with  the  author- 
ized deductions  therefrom,  and  upon  any  net  income  thus  disclosed 
the  tax  will  be  assessed  and  required  to  be  paid.  (Regulations  No. 
33,  arts.  207,  208.) 

§  240.     Consolidated  Returns  by  Affiliated  Companies 

It  is  probable  that  most  of  the  rulings  and  regulations  cited  in 
the  preceding  section  must  be  regarded  as  superseded  by  the  fol- 
lowing provisions  of  the  Revenue  Act  of  1918: 

"Section   240.     (a)  That   corporations   which   are   affiliated   Avithin 
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the  meaning  of  this  section  shall,  under  regulations  to  be  prescribed 
by  the  Commissioner  with  the  approval  of  the  Secretary,  make  a 
consolidated  return  of  net  income  and  invested  capital  for  the  pur- 
poses of  this  title  and  Title  III,  and  the  taxes  thereunder  shall  be 
computed  and  determined  upon  the  basis  of  such  return :  Provided, 
that  there  shall  be  taken  out  of  such  consolidated  net  income  and 
invested  capital,  the  net  income  and  invested  capital  of  any  such 
affiliated  corporation  organized  after  August  1,  1914,  and  not  suc- 
cessor to  a  then  existing  business,  50  per  centum  or  more  of  whose 
gross  income  consists  of  gains,  profits,  commissions,  or  other  in- 
come, derived  from  a  government  contract  or  contracts  made  be- 
tween April  6,  1917,  and  November  11,  1918,  both  dates  inclusive. 
In  such  case  the  corporation  so  taken  out  shall  be  separately  as- 
sessed on  the  basis  of  its  own  invested  capital  and  net  income,  and 
the  remainder  of  such  affiliated  group  shall  be  assessed  on  the 
basis  of  the  remaining  consolidated  invested  capital  and  net  in- 
come. 

"In  any  case  in  which  a  tax  is  assessed  upon  the  basis  of  a  con- 
solidated return,  the  total  tax  shall  be  computed  in  the  first  in- 
stance as  a  unit  and  shall  then  be  assessed  upon  the  respective 
affiliated  corporations  in  such  proportions  as  may  be  agreed  upon 
among  them,  or,  in  the  absence  of  any  such  agreement,  then  on  the 
basis  of  the  net  income  properly  assignable  to  each.  There  shall 
be  allowed  in  computing  the  income  tax  only  one  specific  credit 
of  $2,000  (as  provided  in  section  236)  ;  in  computing  the  war  prof- 
its credit  (as  provided  in  section  311)  only  one  specific  exemption  of 
$3,000;  and  in  computing  the  excess-profits  credit  (as  provided 
in  section  312)  only  one  specific  exemption  of  $3,000. 

"(b)  For  the  purpose  of  this  section,  two  or  more  domestic  cor- 
porations shall  be  deemed  to  be  affiliated  (1)  if  one  corporation 
owns  directly  or  controls  through  closely  affiliated  interests  or  by 
a  nominee  or  nominees  substantially  all  the  stock  of  the  other  or 
others,  or  (2)  if  substantially  all  the  stock  of  two  or  more  corpo- 
rations is  owned  or  controlled  by  the  same  interests, 

"(c)  For  the  purpose  of  section  238,  a  domestic  corporation 
which  owns  a  majority  of  the  voting  stock  of  a  foreign  corporation 
shall  be  deemed  to  have  paid  the  same  proportion  of  any  income, 
war  profits  and  excess-profits  taxes  paid  (but  not  including  taxes 
accrued)  by  such  foreign  corporation  during  the  taxable  year  to 
any  foreign  country  or  to  any  possession  of  the  United  States 
vipon  income  derived  from  sources  without  the  United  States,  which 
the  amount  of  any  dividends  (not  deductible  under  section  234)  re- 
ceived by  such  domestic  corporation  from  such  foreign  corporation 
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during  the  taxable  year  bears  to  the  total  taxable  mcome  of  such 
foreign  corporation  upon  or  with  respect  to  which  such  taxes  were 
paid :  Provided,  that  in  no  such  case  shall  the  amount  of  the  credit 
for  such  taxes  exceed  the  amount  of  such  dividends  (not  deductible 
under  section  234)  received  by  such  domestic  corporation  during 
the  taxable  year." 

§241.     Returns  of  Dividends  Paid 

It  is  provided  that  "every  corporation  subject  to  the  tax  im- 
posed by  this  title  and  every  personal  service  corporation  shall, 
when  required  by  the  Commissioner,  render  a  correct  return  duly 
verified  under  oath,  of  its  payments  of  dividends,  stating  the  name 
and  address  of  each  stockholder,  the  number  of  shares  owned  by 
him,  and  the  amount  of  dividends  paid  to  him."  (Revenue  Act 
of  1918,  §  254.) 

§  242.     Designation  of  Fiscal  Year 

The  law  gives  to  corporations  and  also  to  individuals  and  part- 
nerships the  privilege  of  designating  for  themselves  a  "fiscal  year" 
or  consecutive  twelve-months  period,  which  may  be  other  than  the 
calendar  year,  for  the  purpose  of  keeping  their  accounts  and  com- 
puting their  income,  and  of  making  their  returns  on  the  basis  of 
such  fiscal  year,  instead  of  the  calendar  year.  On  this  subject  the 
Treasury  Department  has  made  the  following  rulings :  To  obtain 
this  privilege  the  corporation  must  designate  the  last  day  of  the 
month  selected  as  the  month  in  which  its  fiscal  year  shall  close  as 
the  day  of  the  closing  of  its  fiscal  year,  and  not  less  than  thirty  days 
prior  to  the  date  on  which  its  annual  return  is  to  be  filed,  it  must 
give  notice  in  writing  to  the  collector  of  internal  revenue  of  the  dis- 
trict in  which  its  principal  business  office  is  located  of  the  day  it 
has  thus  designated  as  the  closing  of  its  fiscal  year.  It  must  then 
make  its  return  of  income  "at  the  close  of  each  such  fiscal  year," 
and  the  tax  will  be  payable  within  105  days  after  the  date  on  which 
it  is  required  to  file  its  return.  And  when  a  corporation  has  thus 
established  a  fiscal  year  as  the  basis  for  making  its  return,  it  is 
bound  by  such  action  to  make  its  returns  on  such  basis  until  its 
fiscal  year  is  properly  changed.  Failure  to  make  returns  on  the 
basis  designated  and  within  the  prescribed  time  will  subject  the 
corporation  to  the  penalties  imposed  for  delinquency.  (Regula- 
tions No.  33,  art.  214.) 

In  the  absence  of  such  designation  and  notice  of  the  closing  of 
the  fiscal  year,  corporations  will  be  required  to  make  their  returns 
and  have  the  tax  computed  on  the  basis  of  the  net  income  for  the 
calendar  year.     The  designation  and  notice  cannot  be  retroactive. 

(283) 


§   242  FEDERAL  TAXES  (Ch.  9 

If,  in  the  absence  of  such  notice  and  designation,  a  return  is  filed 
subsequent  to  the  date  when  it  should  have  been  filed  if  made  on 
the  basis  of  the  calendar  year,  it  will  be  considered  delinquent  and 
the  corporation  will  be  liable  to  the  penalties  imposed  in  such  cas- 
es. (Idem,  art.  203,  par.  610.)  A  fiscal  year  must  be  so  designated 
that  a  return  made  on  this  basis  will  not  comprehend  a  period 
greater  than  twelve  consecutive  months.  (T.  D.  2001,  June  22, 
1914.)  In  the  case  of  a  corporation  which  had  previously  made  its 
return  on  a  calendar-year  basis,  notice  designating  a  fiscal  year 
having  been  duly  filed,  such  corporation  will,  on  or  before  March 
1  next  following  the  closing  date  so  designated,  make  a  return  for 
the  fractional  part  of  the  calendar  3^ear  ended  with  the  date  des- 
ignated as  the  close  of  the  fiscal  year.  (Idem,  art.  211.)  In  the 
case  of  new  corporations,  if  they  shall  file  or  shall  have  filed  within 
the  prescribed  time  a  notice  designating  the  last  day  of  some 
month  as  the  close  of  the  fiscal  year,  such  corporations  will  be  per- 
mitted to  make  their  returns  as  of  the  period  ended  with  the  date 
designated,  provided  the  period  intervening  between  the  date  of 
organization  of  the  corporation  and  the  date  designated  as  the  close 
of  its  fiscal  year  does  not  exceed  12  months.  If  such  period  does 
exceed  12  months,  the  corporation  will  make  a  return  for  the  por- 
tion of  the  calendar  year  preceding  the  beginning  of  the  fiscal 
year,  which  return  must  be  filed  on  or  before  the  1st  day  of 
March  next  following  the  calendar  year  of  which  it  is  a  part.  (T. 
D.  2137,  Jan.  30,  1915.) 

Provision  has  also  been  made  in  the  law  and  regulations  for 
corporations  which  wish  to  change  the  date  of  closing  their  fiscal 
year,  and  for  those  which,  having  made  returns  on  the  basis  of  a 
fiscal  year,  wish  to  abandon  the  designation  of  a  fiscal  year  and 
adopt  the  calendar  year.  The  provision  of  the  statute  is  as  follows : 
"That  if  a  taxpayer,  with  the  approval  of  the  Commissioner,  chang- 
es the  basis  of  computing  net  ihcome  from  fiscal  year  to  calendar 
year  a  separate  return  shall  be  made  for  the  period  between  the 
close  of  the  last  fiscal  year  for  which  return  was  made  and  the  fol- 
lowing December  31.  If  the  change  is  from  calendar  year  to  fis- 
cal year,  a  separate  return  shall  be  made  for  the  period  between 
the  close  of  the  last  calendar  year  for  which  return  was  made  and 
the  date  designated  as  the  close  of  the  fiscal  year.  If  the  change 
is  from  one  fiscal  year  to  another  fiscal  year  a  separate  return  shall 
be  made  for  the  period  between  the  close  of  the  former  fiscal  year 
and  the  date  designated  as  the  close  of  the  new  fiscal  year.  If  a 
taxpayer  making  his  first  return  for  income  tax  keeps  his  accounts 
on  the  basis  of  a  fiscal  year  he  shall  make  a  separate  return  for  the 
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period  between  the  beginning  of  the  calendar  year  in  which  such 
fiscal  year  ends  and  the  end  of  such  fiscal  year.  In  all  of  the  above 
cases  the  net  income  shall  be  computed  on  the  basis  of  such  period 
for  which  separate  return  is  made,  and  the  tax  shall  be  paid  there- 
on at  the  rate  for  the  calendar  year  in  which  such  period  is  in- 
cluded; and  the  credits  provided  in  subdivisions  (c)  and  (d)  of 
section  216  shall  be  reduced  respectively  to  amounts  which  bear 
the  same  ratio  to  the  full  credits  provided  in  such  subdivisions  as 
the  number  of  months  in  such  period  bears  to  twelve  months." 
(Revenue  Act  of  1918,  §  226.)  For  the  regulations  of  the  Treas- 
ury Department  see  Internal  Revenue  Regulations  No.  33,  arts. 
213,  217. 

§  243.     Information  Returns 

The  Revenue  xA-ct  of  1918,  §§  255,  256,  requires  returns  to  be  made 
by  various  persons  and  companies,  which  are  not  meant  to  be  used 
as  a  basis  for  computing  and  assessing  the  tax  on  the  person  or 
company  making  the  return,  but  to  furnish  the  revenue  officers 
with  accurate  information  concerning  the  holders  of  corporate 
stock  and  securities,  the  recipients  of  fixed  salaries  and  of  rents  and 
various  other  kinds  of  income,  and  concerning  profits  made  in  stock 
exchange  transactions,  in  order  that  those  officers  may  thus  be  en- 
abled to  "check  up"  the  returns  made  by  the  receivers  of  such  in- 
come, and  determine  whether  the  whole  amount  of  the  tax  due 
from  them  has  been  paid.  These  returns  are  called  "information 
returns,"  and  the  regulations  of  the  Treasury  Department  in  re- 
gard to  them  are  as  follows : 

Every  person,  corporation,  partnership,  or  association  doing  busi- 
ness as  a  broker  on  any  exchange  or  board  of  trade  or  other  sim- 
ilar place  of  business,  shall,  upon  request  of  the  Commissioner  of 
Internal  Revenue,  render  a  correct  return  under  oath,  on  a  form 
furnished  by  the  Commissioner  of  Internal  Revenue  for  that  pur- 
pose, showing  the  names  of  customers  for  whom  such  person,  cor- 
poration, partnership,  or  association  has  transacted  any  business, 
with  such  details  as  to  the  profits,  losses,  or  other  information  as 
may  be  called  for  by  such  return  form  as  to  each  of  such  customers. 
(Regulations  No.  33,  art.  33.) 

Every  person,  corporation,  partnership,  association,  and  insur- 
ance company,  in  whatever  capacity  acting,  including  lessees  or 
mortgagors  of  real  or  personal  property,  trustees  acting  in  any 
trust  capacity,  executors,  administrators,  receivers,  conservators, 
and  employers,  making  payment  to  another  person,  corporation, 
partnership,     association,   or   insurance   company   of  interest,   rent, 
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salaries,  wages,  premiums,  annuities,  compensation,  remuneration, 
emoluments,  or  other  fixed  or  determinable  gains,  profits,  and  in- 
come (other  than  payments  coming  within  the  paragraph  next 
above  and  dividend  payments)  of  $1,000  or  more  in  any  taxable 
year,  or,  in  the  case  of  such  payments  made  by  the  United  States, 
the  officers  or  employees  of  the  United  States  having  information 
as  to  such  payments,  are  hereby  authorized  and  required  to  ren- 
der a  true  and  accurate  return  to  the  Commissioner  of  Internal 
Revenue,  on  the  form  prescribed  for  that  purpose,  setting  forth 
the  amount  of  such  gains,  profits,  and  income  and  the  name  and 
address  of  the  recipients  of  such  income.     (Idem,  art.  34.) 

Returns  of  information  for  the  preceding  calendar  year  shall  be 
filed  with  the  Commissioner  of  Internal  Revenue  on  or  before 
March  1  of  each  year,  accompanied  by  a  letter  of  transmittal  under 
oath,  which  will  show  the  number  of  returns  filed  and  the  aggre- 
gate amount  represented  by  the  payments.     (Idem.) 

When  a  person  receives  a  cash  compensation  for  services  ren- 
dered, and,  in  addition  thereto,  living  quarters,  the  value  to  such 
person  of  the  quarters  furnished  constitutes  income  subject  to  the 
tax,  and  an  information  return  is  required  in  each  case  where  the 
cash  compensation  received  plus  the  value  of  the  living  quarters 
furnished  equals  or  exceeds  $1,000  for  a  tax  year.     (Idem.) 

Returns  of  information  shall  be  required,  regardless  of  amount, 
in  the  case  of  payments  of  interest  upon  bonds,  mortgages,  or 
deeds  of  trust,  or  other  similar  obligations  of  domestic  or  resident 
corporations,  joint-stock  companies,  associations,  and  insurance 
companies,  and  in  the  case  of  foreign  items.  The  original  own- 
ership certificates,  when  duly  filed,  shall  constitute  and  be  treated 
as  returns  of  information.  The  term  "foreign  item,"  as  used  in 
this  article,  means  any  dividend  upon  the  stock  of  a  foreign  cor- 
poration or  any  item  of  interest  upon  the  bonds  of  foreign  coun- 
tries or  foreign  corporations,  whether  or  not  such  dividend  or  in- 
terest is  paid  in  the  United  States  or  by  check  drawn  on  a  domestic 
bank.  The  term  "foreign  corporation,"  as  used  in  this  article, 
means  one  not  organized  and  existing  under  the  laws  of  the  United 
States  or  of  any  state  or  territory  thereof,  or  of  the  District  of 
Columbia,  Porto  Rico,  or  the  Philippine  Islands. 

Wherever  a  foreign  country  or  foreign  corporation  issuing  bonds 
has  appointed  a  paying  agent  in  this  country,  charged  with  the 
duty  of  paying  the  interest  upon  such  bonds,  such  paying  agent 
shall  be  the  source  of  information.  If  such  foreign  country  or 
foreign  corporation  has  no  such  agent,  then  the  last  bank  or  col- 
lecting agent  in  this  country  shall  be  the  source  of  information. 
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In  the  case  of  dividends  on  the  stock  of  a  foreign  corporation,  the 
first  bank  or  collecting  agent  accepting  such  item  for  collection 
shall  be  the  source  of  information. 

Where  bonds  of  foreign  countries,  or  bonds  or  stocks  of  foreign 
corporations,  are  owned  by  citizens  or  residents  of  the  United 
States,  individual  or  fiduciary,  or  by  domestic  or  resident  corpo- 
rations, joint-stock  companies,  associations,  insurance  companies, 
or  partnerships,  the  ownership  certificates  shall  be  executed  by  the 
actual  owner,  or  by  his  duly  authorized  agent,  when  presenting 
the  item  for  collection,  whether  such  item  is  a  dividend  or  an  in- 
terest payment,  except  in  the  case  of  a  foreign  country  or  a  foreign 
corporation  having  a  paying  agent  in  this  country  and  issuing 
bonds  which  contain  a  "tax-free"  covenant  clause.  In  such  cases 
the  paying  agent  is  required  to  withhold  the  normal  tax  upon  the 
interest  on  such  bonds,  and  ownership  certificate.  Form  1000,  prop- 
erly modified  to  show  that  the  debtor  has  a  paying  agent  in  this 
country,  should  be  used,  unless  the  owner  desires  to  claim  exemp- 
tion, in  which  case  Form  lOOlA  should  be  filed. 

Where  bonds  of  foreign  countries,  or  bonds  or  stocks  of  foreign 
corporations  are  owned  by  nonresident  alien  individuals,  or  foreign 
corporations,  associations,  or  partnerships,  ownership  certificate, 
Form  1071,  revised,  shall  be  used  for  and  on  behalf  of  such  own- 
ers by  any  responsible  bank  or  banker,  either  foreign  or  domestic. 

Banks  or  agents  collecting  foreign  items  are  required  to  obtain 
a  license  from  the  Commissioner  of  Internal  Revenue  to  engage  in 
such  business  and  are  subject  to  such  regulations  for  the  ftirnish- 
ing  of  information  as  the  commissioner,  with  the  approval  of  the 
Secretary  of  the  Treasury,  shall  prescribe,  and  to  the  penalties 
prescribed  for  failure  to  obtain  such  license.  A  blank  application 
(Form  1017)  for  such  license  may  be  obtained,  upon  request,  from 
any  collector  of  internal  revenue.  This  license  is  issued  without 
cost. 

Foreign  items  shall  not  be  accepted  for  collection  by  any  bank 
or  collecting  agent  so  licensed  unless  indorsed  as  hereinafter  pro- 
vided or  accompanied  by  proper  ownership  certificates  (Formi 
lOOlA,  Form  1000,  properly  modified  as  outlined  above,  or  Form 
1071,  revised,  as  the  case  may  be),  giving  all  information  called 
for  by  such  certificate.  In  all  cases  in  which  the  first  licensed  bank 
or  collecting  agent  is  the  source  of  information,  such  licensee  shall 
detach  the  ownership  certificate,  and  indorse  on  the  item  the  words 
"Certificate  detached  and  information  furnished,"  adding  his  name 
and  address.  Where  an  interest  coupon  is  received  for  collection, 
the  ownership  certificate  shall  accompany  the  coupon  to  the  pay- 
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ing  agent  in  this  country  or  if  there  is  no  such  agent  then  to  the 
last  bank  or  collecting  agent  handling  the  item  in  this  country. 
W^hen  more  than  one  coupon  of  the  same  maturity  is  received  at 
one  time  from  the  same  owner  and  from  the  same  issue  of  bonds, 
a  single  certificate  may  be  used  for  all  of  such  coupons.  When  for- 
eign items  have  been  indorsed  as  above  prescribed,  the  certificates 
shall  be  detached  and  forwarded  to  the  Commissioner  of  Internal 
Revenue  (Sorting  Division),  Washington,  D.  C,  on  or  before  the 
20th  day  of  the  month  following  that  during  which  the  items  were 
accepted,  accompanied  by  a  letter  of  transmittal,  showing  the  num- 
ber of  certificates  and  the  aggregate  amount  of  foreign  items  dis- 
closed thereon. 

In  all  cases  in  which  the  paying  agent  or  the  last  bank  or  col- 
lecting agent  in  this  country  is  the  source  of  information,  the  own- 
ership certificate  shall  accompany  the  coupon  to  such  agent  or 
source  of  information,  who  shall  forward  the  ownership  certificate 
to  the  Commissioner  of  Internal  Revenue,  in  the  manner  provided 
where  such  duty  is  placed  upon  the  licensee :  Provided,  however, 
That  in  case  ownership  certificate.  Form  1000,  is  used  as  provided 
above,  the  paying  agent  shall  make  return  on  Form  1012,  as  pro- 
vided in  the  regulations.  (T.  D.  2759,  Oct.  2,  1918,  amending 
Regulations  No.  33,  art.  35,  and  T.  D.  2716,  May  28,  1918.) 

When  the  person  receiving  a  payment  falling  within  the  provi- 
sions of  law  for  information  at  the  source  is  not  the  actual  owner 
of  the  income  received,  the  name  and  address  of  the  actual  owner 
shall  be  furnished  upon  demand  of  the  person,  corporation,  part- 
nership, or  association  paying  the  income,  and  in  default  of  a  com- 
pliance with  such  demand  the  payee  becomes  liable  to  a  penalty 
of  not  le^s  than  $20  nor  more  than  $1,000.  (Regulations  No.  33, 
art.  36.) 

§  244.     S^me;    Payments  Not  Requiring  Information  Returns 

The  provisions  of  the  law  and  regulations  for  information  re- 
turns do  not  apply  to  the  payment  of  interest  on  obligations  of  the 
United  States.  (Regulations  No.  33,  art.  37.)  And  returns  of  in- 
formation will  not  be  required  from  disbursing  officers  of  pay- 
ments made  to  soldiers,  sailors,  or  civilian  employees  of  the  United 
States  government,  the  records  in  these  cases  being  available  to 
the  Treasury  Department  at  any  time.  (T.  D.  2670,  March  11, 
1918.)  In  addition,  it  has  been  ruled  that  the  following  payments 
do  not  require  information  returns:  Payments  made  to  corpora- 
tions, associations,  or  insurance  companies  for  the  year  1917;  bills 
paid  for  merchandise,  telegrams,  telephone,  freight,  storage,  and 
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similar  charges;  bills  paid  to  employees  for  board  and  lodging 
while  traveling  under  orders  or  when  the  employee  is  employed  on 
the  salary  basis ;  payments  of  premiums  made  to  insurance  com- 
panies for  annual  protection ;  annuities  representing  the  return  of 
corpus  or  capital ;  fees  to  lawyers,  doctors,  and  similar  payments 
aggregating  less  than  $1,000  for  the  year;  interest  accrued  on  bank 
deposits  before  it  has  been  passed  to  the  credit  of  the  individual 
depositor;  salary,  wages,  and  other  compensation  for  services  ren- 
dered in  December,  1917,  but  paid  in  1918,  unless  the  amount  was 
fully  due  and  passed  to  the  credit  of  the  individual  in  December, 
1917;  payments  of  rent  made  to  real  estate  agents  (but  agents  must 
report  payments  made  by  them  to  the  landlord  amounting  to  $1,000 
or  more)  ;  payments  made  to  employees  in  factories  where  the 
brass  check  or  number  system  was  in  use  during  1917,  and  a  record 
of  sufficient  detail  does  not  exist  and  cannot  be  obtained  because 
employees  are  no  longer  in  the  employ  of  the  company  (but  in  all 
such  cases  an  accounting  system  must  be  installed  that  will  enable 
such  employers  to  keep  an  accurate  check,  so  that  full  information 
can  be  given  in  the  future.)  In  the  case  of  an  employer  having  a 
large  number  of  employees  who  are  moved  from  place  to  place  as 
the  exigencies  of  the  service  require,  and  who  consequently  has  no 
complete  record  of  annual  payments  to  them  at  any  one  place,  the 
salary  of  two  representative  months  may  be  taken  to  establish  a 
fair  monthly  wage,  and  unless  yearly  payment  based  on  this  es- 
timate in  the  case  of  an  employee  amounts  to  $1,000  or  more,  no 
return  of  payments  to  such  employee  is  required  for  1917.  Pay- 
ments made  by  branches  of  business  houses  located  in  foreign  coun- 
tries to  alien  employees  serving  in  foreign  countries  need  not  be 
reported.     (T.  D.  2670,  March  11,  1918.) 

§  245.     Time  for  Filing  Returns 

The  time  for  filing  an  income-tax  return  is  the  fifteenth  day  of 
March  in  each  year,  the  return  relating  to  the  income  of  the  pre- 
ceding calendar  year,  that  is,  the  year  ending  on  the  thirty-first  of 
December  preceding.  This  applies  alike  to  individuals  and  cor- 
porations. Both,  however,  are  permitted  to  designate  a  fiscal  year 
of  their  own,  which  may  not  be  coterminous  with  the  calendar  year, 
and  be  taxed  upon  the  income  of  such  fiscal  year,  and  in  this  case 
the  return  is  to  be  made  on  or  before  the  fifteenth  day  of  the  third 
month  following  the  close  of  such  fiscal  year.  It  is  also  provided 
that  the  Commissioner  may  grant  a  reasonable  extension  of  time 
for  filing  returns,  whenever  in  his  judgment  good  cause  exists,  and 
he  shall  keep  a  record  of  every  such  extension  and  the  reason 
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therefor.  Except  in  the  case  of  taxpayers  who  are  abroad,  no  such 
extension  shall  be  for  more  than  six  months.  (Revenue  Act  of 
1918,  §  227.)  In  addition,  there  is  a  provision  in  Rev.  Stat.  §  3176, 
as  amended  by  this  act,  that  "if  the  failure  to  file  a  return  or  list 
is  due  to  sickness  or  absence,  the  collector  may  allow  such  fur- 
ther time,  not  exceeding  thirty  days,  for  making  and  filing  the 
return  or  list  as  he  deems  proper."  The  application  for  such  an 
extension  of  time  must  be  made  before  the  expiration  of  the  period 
for  which  the  extension  is  desired;  otherwise  the  return  will  be 
considered  delinquent  and  liability  to  the  penalty  will  attach. 
(Regulations  No.  33,  art.  222.)  In  the  case  of  a  corporation,  the 
absence  or  sickness  of  one  or  more  of  the  officers  at  the  time  the 
return  is  required  to  be  filed  will  not  be  accepted  as  reasonable 
cause  for  failure  to  file  the  return  within  the  prescribed  time,  un- 
less it  is  satisfactorily  shown  that  there  were  no  other  principal 
officers  available  and  sufficiently  informed  as  to  the  affairs  of  the 
corporation  to  make  and  verify  the  return.  (Idem,  art.  223.)  In 
case  of  any  failure  to  make  and  file  a  return  within  the  time  pre- 
scribed by  law,  or  within  the  period  of  extension  granted  by  the 
collector,  the  Commissioner  of  Internal  Revenue  shall  add  to  the 
tax  25  per  cent  thereof,  except  that  where  a  return  is  voluntarily 
filed,  after  the  due  date,  without  notice  from  the  collector,  and  it  is 
shown  that  the  delinquency  was  due  to  a  reasonable  cause  and  not 
to  willful  neglect,  no  such  addition  shall  be  made  to  the  tax.  In 
all  such  cases  the  collector  will  note  on  the  return  that  the  re- 
turn was  voluntarily  filed  without  notice  from  him,  and  will  pro- 
cure from  the  corporation  to  be  forwarded  with  the  return  a  state- 
ment, under  oath,  setting  out  in  specific  terms  the  cause  of  the  de- 
lay, and  if  such  cause  is  found  to  be  reasonable,  that  is,  a  cause 
which,  had  the  corporation  exercised  ordinary  business  care  and 
prudence,  would  have  made  it  impracticable  or  impossible  to  file 
the  return  within  the  prescribed  time,  the  25  per  cent  addition  will 
not  be  made  to  the  tax.  Exemption  from  the  25  per  cent  additional 
tax  will  not,  however,  necessarily  relieve  the  corporation  from  lia- 
bility to  the  specific  penalty,  viz.,  a  penalty  of  not  to  exceed  $1,000. 
(Idem,  art.  225.) 

The  return  may  be  made  by  an  agent  when  by  reason  of  illness, 
absence,  or  nonresidence  the  person  liable  for  said  return  is  unable 
to  make  and  render  the  same,  the  agent  assuming  the  responsibility 
of  making  the  return  and  incurring  penalties  provided  for  errone- 
ous, false,  or  fraudulent  return.  In  ordinary  cases  of  citizens  and 
residents,  where  failure  to  file  returns  is  due  to  sickness  or  absence, 
the  collector  of  internal  revenue  may  in  his  discretion  and  on  ap- 
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plication  therefor  before  expiration  of  30  days  from  the  time  re- 
turn should  have  been  filed,  allow  such  further  time  as  he  may 
deem  proper  (not  exceeding-  30  days  from  the  date  return  should 
have  been  filed),  for  making-  and  filing  return.  The  collectors'  au- 
thority in  such  cases  is  limited  to  30  days.  Further  extension  can 
be  made  by  the  Commissioner  of  Internal  Revenue  only  and  is  con- 
fined to  meritorious  cases  and  upon  satisfactory  show^ing  why  re- 
turn was  not  or  can  not  be  made  and  filed  within  the  extension 
granted  by  the  collector.     (Idem,  art.  22.) 

It  has  been  ruled  by  the  Treasury  Department  that  where  a 
corporation  makes  its  return  in  due  time,  but  it  is  returned  for 
corrections,  and  a  correct  return  is  afterwards  filed,  though  after 
the  appointed  day,  the  corporation  is  not  to  be  regarded  as  de- 
linquent, and  the  penalty  for  neglecting  or  refusing  to  make  a  re- 
turn will  not  attach.  (T.  D.  No.  1711.)  And  if  a  return  is  made 
out  and  deposited  in  the  mails,  properly  addressed,  and  with  post- 
age paid,  in  ample  time,  in  due  course  of  the  mails,  to  reach  the 
office  of  the  collector  before  the  expiration  of  the  time  limited,  its 
actual  failure  to  arrive  in  time  will  not  subject  the  taxpayer  to  a 
penalty.  (Internal  Revenue  Regulations  No.  33,  art.  220.)  If  the 
last  day  for  filing  a  return  shall  fall  upon  a  Sunday  or  a  holiday,  the 
return  may  be  made  to  the  collector  on  the  next  following  business 
day.  (Idem,  art.  219.)  The  acceptance  by  the  Commissioner  of  a 
return  filed  after  the  proper  time  does  not  amount  to  a  waiver  of 
the  penalty  already  incurred  for  delay  in  filing  it.  He  is  bound  to 
accept  the  return,  though  late,  since  it  must  in  any  case  serve  as 
the  basis  of  the  assessment  to  be  made,  but  when  it  is  filed  after 
the  proper  day,  he  accepts  it  only  for  that  purpose,  and  not  as 
made  in  compliance  with  the  law.^ 

§  246.     Same;    Tentative  Returns 

The  Treasury  Department  has  made  the  following  ruling: 
"In  cases  wherein  foreign  corporations  or  domestic  corporations 
doing  business  in  foreign  countries  are  unable  to  assemble  their 
data  in  time  to  make  their  returns  of  annual  net  income  within 
the  prescribed  time,  it  will  be  permissible  for  such  corporations  up- 
on a  showing  of  this  fact  to  file  with  the  collector  of  internal  rev- 
enue a  tentative  return  in  which  there  shall  be  approximated,  as 
nearly  as  possible  the  actual  business  transacted  during  the  year. 
This  tentative  return  will  be  substituted  by  a  true  and  accurate  re- 
turn as  soon  as  the  necessary  data  to  make  such  true  and  accurate 

6U.  S.  V.  Surprise  Five,  Ten  and  Nineteen  Cent  Store  (U.  S.  Dist.  Ct.  S. 
D.  N.  Y.)  T.  D.  No.  1864. 
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return  shall  be  available.  Collectors  of  internal  revenue  are 
authorized  to  grant  an  extension  of  time  not  in  excess  of  30  days 
from  the  date  when  returns  are  due,  such  extension  to  be  granted 
only  in  cases  wherein  the  neglect  to  file  the  return  within  the  pre- 
scribed time  was  due  to  the  sickness  or  absence  of  an  officer  whose 
signature  to  the  return  was  necessary.  Foreign  corporations  or 
domestic  corporations  doing  business  in  foreign  countries  cannot 
be  granted  an  extension  of  time  merely  for  the  reason  that  they 
are  unable  to  assemble  their  data  to  make  the  return  within  the  pre- 
scribed time.  In  all  such  cases,  liability  to  the  penalty  of  the  act 
c^n  be  obviated  only  by  filing  a  tentative  return  as  hereinbefore 
indicated."     (T.  D.  2137,  Jan.  30,  1915.) 

§  247.     Where  Returns  are  to  be  Filed 

The  statute  requires  the  return  of  an  individual  taxpayer  to  be 
filed  with  the  collector  of  internal  revenue  "for  the  district  in  which 
such  person  has  his  legal  residence  or  principal  place  of  business, 
or  if  there  be  no  legal  residence  or  place  of  business  in  the  United 
States,  then  with  the  collector  of  internal  revenue  at  Baltimore, 
Maryland."  (Revenue  Act  of  1918,  §  227,  b.)  Persons  in  the  mili- 
tary or  naval  service  of  the  United  States  may  file  their  returns 
with  the  collector  of  internal  revenue  of  the  district  in  which  they 
have  a  legal  residence,  or  with  the  collector  at  Baltimore,  Maryland. 
(Regulations  No.  33,  art.  26,  par.  174.)  In  the  case  of  corporations, 
"the  return  shall  be  made  to  the  collector  of  the  district  in  which 
is  located  the  principal  place  of  business  or  principal  office  or  agen- 
cy of  the  corporation,  or  if  it  have  no  principal  place  of  business, 
office,  or  agency  in  the  United  States,  then  to  the  collector  of  in- 
ternal revenue  at  Baltimore,  Maryland."  (Revenue  Act  of  1918, 
§  241.)  The  Treasury  Department  has  also  made  a  regulation  that 
"in  the  case  of  domestic  corporations  whose  books  of  account  and 
other  data  are  kept  in  foreign  countries,  the  returns  should  be  made 
to  the  collector  of  internal  revenue  of  the  district  in  which  they 
have  branch  offices  in  this  country,  if  they  have  such  branch  offices. 
Otherwise,  the  return  of  annual  net  income  of  such  corporations 
should  be  made  to  the  collector  of  the  district  in  which  are  located 
the  statutory  offices  of  the  corporations."  (T.  D.  2137,  Jan.  30, 
1915.)  It  has  been  ruled  that  returns  filed  with  a  deputy  collector 
of  internal  revenue  are  regarded  as  having  been  filed  with  the  col- 
lector. (T.  D.  1742,  par.  40.)  And  that  foreign  corporations  hav- 
ing several  branch  offices  in  the  United  States  should  each  desig- 
nate one  of  such  branches  as  its  principal  office,  and  should  also 
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designate  the  proper  officers  to  make  the  required  return.     (Idem, 
par.  11.) 

§  248.     Publicity  or  Inspection  of  Returns 

The  income  tax  act  of  1918  (following  exactly  the  provisions  of^^ 
the  act  of  1913),  in  so  far  as  it  relates  to  corporations,  provides  that, 
when  the  assessment  shall  have  been  made,  the  returns  shall  be 
filed  in  the  office  of  the  Commissioner  of  Internal  Revenue,  "and 
shall  constitute  public  records  but  they  shall  be  open  to  inspection 
only  upon  the  order  of  the  President,  under  rules  and  regulations 
to  be  prescribed  by  the  Secretary  of  the  Treasury  and  approved  by 
the  President."  It  also  contains  a  provision  apparently  intended  to 
aid  in  the  administration  of  the  revenue  laws  of  such  states  as  may 
lay  a  tax  on  incomes,  concurrently  with  the  federal  statute,  by 
throwing  open  to  their  officers,  under  proper  restrictions,  the  facts 
in  the  possession  of  the  federal  officers  concerning  taxable  corpora- 
tions. This  provision  is  as  follows:  "That  the  proper  officers  of 
any  state  imposing  an  income  tax  may,  upon  the  request  of  the 
governor  thereof,  have  access  to  the  returns  of  any  corporation 
or  to  an  abstract  thereof,  showing  the  name  and  income  of  the  cor- 
poration, at  such  times  and  in  such  manner  as  the  Secretary  of  the 
Treasury  may  prescribe."  The  substantive  part  of  this  enactment  •  ' 
was  taken  from  the  corporation  tax  law  of  1909,  and  the  proviso 
from  an  amendatory  act  of  1910.  In  pursuance  thereof,  regulations 
were  prescribed  by  the  Secretary  of  the  Treasury  July  28,  1914,  and 
approved  by  the  President,  and  the  latter  issued  an  executive  or- 
der of  the  same  date  putting  them  in  force.  These  regulations  may 
be  epitomized  as  follows :  The  returns  of  all  corporations  shall  be 
open  to  the  inspection  of  the  proper  officers  and  employes  of  the 
Treasury  Department,  and  of  the  officers  and  employes  of  other 
departments  of  the  government,  but  in  the  latter  case  only  on  a 
written  application,  signed  by  the  head  of  the  department,  setting 
forth  the  reasons  for  making  it,  and  addressed  to  the  Secretary 
of  the  Treasury.  But  if  inspection  of  the  return  of  any  corpora- 
tion is  desired  for  the  purpose  of  using  the  return  (or  information 
derived  from  it)  in  any  legal  proceeding,  or  if  inspection  is  desired 
by  any  official  of  any  state  or  territory,  then  the  application  must 
first  be  referred  to  the  Attorney  General,  and,  if  recommended  by 
him,  transmitted  to  the  Secretary  of  the  Treasury.  Any  bona  fide 
stockholder  may  be  permitted  to  inspect  the  return  made  by  his 
own  corporation,  on  satisfactory  proof  of  his  ownership  of  stock 
in  it,  and  on  application  to  the  Secretary  of  the  Treasury  showing 
good  and  sufficient  cause.    But  the  granting  of  such  an  application 
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is  in  the  discretion  of  the  Secretary,  and  permission  granted  cannot 
be  delegated  or  transferred  to  another  person.  The  returns  of  cer- 
tain corporations  may  be  inspected  by  any  person,  on  written  ap- 
pHcation  to  the  Secretary  of  the  Treasury,  setting  forth  briefly  and 
succinctly  the  facts  necessary  to  enable  him  to  act  upon  the  request. 
These  are  (a)  companies  whose  stock  is  listed  upon  any  duly  or- 
ganized and  recognized  stock  exchange  within  the  United  States : 
(b)  corporations  whose  stock  is  advertised  in  the  press  or  offered 
to  the  public  by  the  corporation  itself  for  sale.  It  will  be  observed 
that  there  is  no  similar  provision  in  the  statute  concerning  the  re- 
turns made  by  individual  taxpayers,  and  these  apparently  are  not 
public  records  nor  open  to  inspection  by  any  one  or  on  any  condi- 
tions. 

Copies  of  returns  on  file  in  the  commissioners  office  are  not  per- 
mitted to  be  sent  to  any  person,  except  the  corporation  itself  or  to 
its  duly  authorized  attorney.  A  duly  authorized  attorney  for  this 
purpose  is  one  possessing  a  properly  executed  power  of  attorney 
in  writing  by  the  corporation,  which  designation  shall  be  signed 
by  two  officers  of  the  corporation  and  bear  the  impress  of  the  seal. 
(Regulations  No.  33,  art.  226.)  An  executor  acts  for  his  principal 
and  not  for  the  beneficiaries  of  the  estate  of  his  principal.  Bene- 
ficiaries are  not  entitled,  as  such,  to  an  inspection  of  returns  of  in- 
come filed  by  such  executor.     (Idem,  art.  26,  par.  184.) 

The  Revenue  Act  of  1918  (§  257)  also  provides:  "That  all  bona 
fide  stockholders  of  record  owning  1  per  centum  or  more  of  the 
outstanding  stock  of  any  corporation  shall,  upon  making  request 
of  the  Commissioner,  be  allowed  to  examine  the  annual  income 
returns  of  such  corporation  and  of  its  subsidiaries.  Any  stock- 
holder who  pursuant  to  the  provisions  of  this  section  is  allowed 
to  examine  the  return  of  any  corporation,  and  who  makes  known 
in  any  manner  whatever  not  provided  by  law  the  amount  or  source 
of  income,  profits,  losses,  expenditures,  or  any  particular  thereof, 
set  forth  or  disclosed  in  any  such  return,  shall  be  guilty  of  a  mis- 
demeanor and  be  punished  by  a  fine  not  exceeding  $1,000,  or  by 
imprisonment  not  exceeding  one  year,  or  both." 

And  further,  "the  Commissioner  shall  as  soon  as  practicable  in 
each  year  cause  to  be  prepared  and  made  available  to  public  in- 
spection in  such  manner  as  he  may  determine,  in  the  office  of  the 
collector  in  each  internal  revenue  district  and  in  such  other  places 
as  he  may  determine,  lists  containing  the  names  and  the  post- 
office  addresses  of  all  individuals  making  income-tax  returns  in 
such  district." 
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To  the  limited  extent  to  which  statutes  of  this  character  author- 
ize the  publication  or  inspection  of  taxpayers'  returns,  it  is  held 
that  they  do  not  violate  the  constitutional  prohibitions  against  un- 
reasonable searches  and  seizures."  But  aside  from  statutory  au- 
thorization, the  courts  have  shown  great  reluctance  to  force  the  dis- 
closure of  matters  contained  in  such  essentially  confidential  docu- 
ments, even  when  desired  in  the  interests  of  public  justice.  Thus, 
in  England,  it  is  held  that  a  court  will  not  compel  the  tax  officers 
to  produce  or  exhibit  documents  in  their  possession  (such  as  a  tax- 
payer's return)  for  use  in  litigation  or  for  the  use  of  a  receiver, 
when  it  is  stated  that  such  a  course  would  be  prejudicial  and  in- 
jurious to  the  public  service  and  interests.^  And  in  the  United 
States  the  rule  is  even  more  strict.  For  it  is  held  competent  for 
the  Secretary  of  the  Treasury  to  make  a  regulation  (as  has  been 
done)  forbidding  collectors  of  internal  revenue  to  produce  the  rec- 
ords of  their  offices  or  furnish  copies  thereof  for  the  use  of  third 
persons,  or  for  use  as  evidence  in  behalf  of  litigants  in  any  court, 
or  to  allow  the  use  of  official  papers  in  their  custody  for  any  other 
purpose  than  that  of  aiding  in  the  collection  of  the  revenues  of  the 
United  States,  and  forbidding  them  to  "testify  as  to  facts  contained 
in  the  records  or  coming  to  their  knowledge  in  their  official  ca- 
pacity." And  neither  a  state  nor  a  state  court,  even  in  a  criminal 
proceeding,  has  any  power  to  require  a  collector  to  violate  the  reg- 
ulation, nor  to  punish  him  for  contempt  because  of  his  refusal  to 
produce  or  put  in  evidence  the  records' of  his  office,  or  to  testify  as 
to  their  contents.  And  if  a  state  'court  undertakes  thus  to  punish 
a  collector  for  such  refusal,  by  attachment  as  for  contempt,  he  will 
be  released  by  the  federal  courts  on  habeas  corpus.®     It  is  evident. 


c  Flint  V.  Stone  Tracy  Co.,  220  U.  S.  107,  31  Sup.  Ct.  342,  55  L.  Ed.  3S'J, 
Ann.  Cas.  1912B,  1312. 

7  In  re  Josepli  Hargreaves,  Ltd.  [1900]  1  Ch.  347,  4  Tax  Cas.  173.  But  in 
anotlier  case  it  is  said  that,  notwithstanding  the  oath  administered  to  a  col- 
lector of  taxes,  that  he  will  not  disclose  anything  he  learns  in  that  capacity, 
except  with  the  consent  of  the  commissioners  or  by  virtue  of  an  act  of  Parlia- 
ment, he  is  bound,  when  subpa?naed  as,  a  witness,  to  give  evidence  of  all 
facts  within  his  knowledge  touching  the  matter  in  question.  Lee  v.  Birrell, 
3  Camp.  337.  And  in  an  action  for  slander,  whereby  it  is  alleged  the  plain- 
tiff's business  was  injured,  the  defendant  may  obtain  by  subpoena,  and  put 
in  evidence,  the  plaintiff's  income  tax  returns  for  the  period  covered,  in  order 
to  contradict  the  plaintiff's  evidence,  or  that  of  his  books,  as  to  the  alleged 
decline  of  his  business.  Macdonald  v.  Hedderwick,  3  Fraser,  674,  Compare, 
however,  Gray  v.  Wyllie,  6  Fraser,  448. 

8  Boske  V.  Comingore,  177  U.  S.  459,  20  Sup.  Ct.  701,  44  L.  Ed.  846 ;  In  re 
Laniberton  (D.  C.)  124  Fed.  446;    Stegall  v.  Thurman  (D.  C.)  175  Fed.  813;    In 
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therefore,  that  so  far  as  concerns  the  use  of  income  tax  returns  as 
evidence  in  any  court,  their  production  cannot  be  forced  except  by 
the  consent  of  the  United  States.  Congress  naturally  has  supreme 
authority  in  this  matter,  and  it  has,  as  above  stated,  declared  such 
returns  to  be  public  records.  But  it  has  delegated  to  the  executive 
officers  the  duty  of  prescribing  the  conditions  under  which  such  re- 
turns may  be  inspected.  And  the  regulations  thereupon  made  ap- 
pear to  contemplate  and  sanction  the  use  of  income  tax  returns  as 
evidence  in  courts  of  justice  to  a  limited  extent,  but  only  with  the 
approval  of  the  high  officers  of  the  Treasury  Department,  and  not 
on  the  initiative  of  collectors  of  internal  revenue,  and  not  in  obedi- 
ence to  the  writ  of  subpoena.  For  the  regulations  provide  that,  at 
the  request  of  the  Attorney  General  or  a  United  States  district 
attorney,  certified  copies  of  returns  may  be  made  by  the  Commis- 
sioner of  Internal  Revenue  and  delivered  to  the  United  States  dis- 
trict attorneys  for  their  use  as  evidence  in  the  prosecution  or  de- 
fense of  suits  in  which  the  collection  or  legality  of  the  income 
tax  assessed  on  the  basis  of  such  returns  is  involved,  or,  by  spe- 
cial permission  of  the  Secretary  of  the  Treasury,  such  certified 
copies  of  returns  may  be  furnished  as  evidence  in  any  suit  to  which 
the  United  States  Government  and  the  corporation,  etc.,  making 
the  returns  are  parties,  or  as  evidence  before  any  United  States 
grand  jury,  and  in  which,  in  the  opinion  of  the  Attorney  General, 
such  certified  copies  would  constitute  material  evidence.  (T.  D. 
2016.) 

§  249.     Penalties  for  Divulging  Information 

To  encourage  frank  and  full  disclosures  by  taxpayers,  and  to  re- 
move as  far  as  possible  the  inquisitorial  features  of  such  a  law,  the 
income  tax  statutes  denounce  very  heavy  penalties  upon  the  of- 
ficers charged  with  the  assessment  and  collection  of  the  tax  if  they 
shall  divulge  or  make  known  (except  to  the  limited  extent  author- 
ized by  the  statute)  the  return  of  any  taxpayer  or  its  items  or  de- 
tails. The  act  of  Congress  also  forbids  these  officers  to  permit  any 
person  to  see  or  examine  any  return  or  any  copy  thereof  or  any 
book  containing  any  abstract  or  particulars  thereof;  and  also  pro- 
vides that  it  shall  be  unlawful  for  any  person  to  print  or  publish 
in  any  manner  whatever  not  provided  by  law,  any  income  return  or 
any  part  thereof,  or  the  amount  or  source  of  income,  profits,  losses, 
or  expenditures  appearing  in  any  income  return.  Any  violation  of 
these  provisions  is  declared  a  misdemeanor,  and  the  punishment 

re  Weeks  (D.  C.)  82  Fed.  729;  In  re  Huttman  (D.  C.)  70  Fed.  699:  In  re 
Comiugore  (D.  C.)  96  Fed.  552.    Contra,  see  In  re  Hirsch  (C.  C.)  74  Fed.  928. 
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prescribed  is  a  fine  not  exceeding  $1,000,  or  imprisonment  not  ex- 
ceeding one  year,  or  both,  and  in  addition,  if  the  offender  is  an  of- 
ficer or  employe  of  the  United  States,  dismissal  from  office.  (Rev. 
St.  §  3167,  as  amended  by  Revenue  Act  of  1918.) 

§  250.     Proceedings  in  Case  of  Refusal  or  Neglect  to  File  Return 

Under  the  income  tax  law,  where  a  taxable  person  or  corpora- 
tion refuses  or  omits  to  make  the  required  return,  the  return  is  to 
be  made  by  the  collector  or  deputy  collector  of  internal  revenue  ac- 
cording to  the  best  information  which  he  can  obtain,  including  that 
elicited  on  his  examination  of  witnesses  and  of  books  and  papers, 
and  on  his  own  view  and  information.  And  any  return  so  made 
and  subscribed  by  a  collector  or  deputy  collector  shall  be  prima 
facie  good  and  sufficient  for  all  legal  purposes.  (Rev.  St.  §  3176, 
as  amended  by  Revenue  Act  of  1918.)  But  if  any  person  liable  to 
pay  an  income  tax,  and  failing  to  make  tlie  required  return,  shall 
consent  to  disclose  the  particulars  of  any  business  or  occupation 
liable  to  pay  such  tax,  it  shall  be  the  duty  of  the  collector  or  deputy 
collector  to  make  up  the  return,  which  being  distinctly  read  and 
consented  to,  and  verified  by  oath  or  affirmation  by  the  person  li- 
able to  make  such  return,  the  same  may  be  received  as  the  return 
of  such  person.  (Rev.  St.  §  3173,  as  amended  by  Revenue  Act  of 
1918.) 

As  a  general  principle  of  law,  it  is  held,  if  the  taxpayer  refuses  to 
give  in  his  income  to  the  assessor,  it  is  the  duty  of  the  assessor  to 
ascertain  its  amount  by  inquiry  or  otherwise,  to  the  best  of  his  in- 
formation and  judgment;  and  if,  in  discharging  this  duty,  acting  in 
good  faith,  the  assessor  fixes  the  amount  of  such  income  at  a  larger 
sum  than  it  in  fact  amounted  to,  and  assesses  it  at  the  sum  thus  as- 
certained by  him,  such  assessment  is  legal,  notwithstanding  the 
mistake  or  overstatement,  and  the  collection  of  the  tax  so  assessed, 
by  the  tax  collector,  is  also  legal. '^  And  in  making  his  estimate  of 
the  value  of  property  for  the  purpose  of  the  income  tax  (as,  for  in- 
stance, in  determining  the  rental  value  of  the  taxpayer's  residence) 
the  assessor  is  not  bound  to  accept  and  follow  the  valuation  placed 
on  the  same  property  by  any  other  assessor  for  the  purposes  of  any 
other  tax.^°  It  should  also  be  observed  that  an  assessment  for  the 
income  tax  cannot  be  impeached  collaterally  or  re-examined  in  any 
collateral  proceeding.  It  may  be  subject  to  appeal  or  review,  but 
cannot  be  revised  in  any  other  mode  than  the  special  statutory 


»  Lott  V.  Hubbard,  44  Ala.  593. 

10  Walker  v.  Brlsley,  4  Tax  Gas.  254. 
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mode  provided  for  that  purpose.  Hence  a  proof  in  bankruptcy  by 
a  collector  of  taxes,  in  respect  of  arrears  due  under  an  assessment 
for  the  income  tax,  cannot  be  expunged  on  the  ground  that  the 
debtor  had  not  received  the  income  or  made  the  profits  so  as- 
sessed.^^ 

§251.     Same;    Examination  of  Books,  Papers,  and  Witnesses 

It  is  provided  in  the  Revised' Statutes,  as  amended  by  the  act  of 
Congress  of  1916,  that  if  any  person  shall  refuse  or  neglect  to  make 
the  required  return,  on  notice  and  demand,  or  shall  render  a  return 
which,  in  the  opinion  of  the  collector,  is  false  or  fraudulent  or  con- 
tains any  undervaluation  or  understatement,  "it  shall  be  lawful  for 
the  collector  to  summon  such  person,  or  any  other  person  having 
possession,  custody,  or  care  of  books  of  account  containing  entries 
relating  to  the  business  of  such  person,  or  any  other  person  he  may 
deem  proper,  to  appear  before  him  and  produce  such  books,  at  a 
time  and  place  named  in  the  summons,  and  to  give  testimony  or  an- 
swer interrogatories,  under  oath,  respecting  any  objects  liable  to 
tax  or  the  returns  thereof.  The  collector  may  summon  any  person 
residing  or  found  within  the  state  in  which  his  district  lies ;  and 
when  the  person  intended  to  be  summoned  does  not  reside  and  can- 
not be  found  within  such  state,  he  may  enter  any  collection  district 
where  such  person  may  be  found  and  there  make  the  examination 
herein  authorized.  And  to  this  end,  he  may  there  exercise  all  the 
authority  which  he  might  lawfully  exercise  in  the  district  for  which 
he  was  commissioned."  And  in  another  part  of  the  statute,  it  is 
provided  that  "jurisdiction  is  hereby  conferred  upon  the  district 
courts  of  the  United  States  for  the  district  within  which  any  person 
summoned  under  this  section  to  appear  to  testify  or  to  produce 
books  shall  reside,  to  compel  such  attendance,  production  of  books, 
and  testimony  by  appropriate  process."  (Rev.  St.  §  3173  [U.  S. 
Comp.  vSt.  1916,  §  5896].)  And  another  federal  statute  provides 
that  "every  collector,  deputy  collector,  internal-revenue  agent,  and 
internal-revenue  officer  assigned  to  duty  under  an  internal-revenue 
agent,  is  authorized  to  administer  oaths  and  to  take  evidence  touch- 
ing any  part  of  the  administration  of  the  internal  revenue  laws  with 
which  he  is  charged,  or  where  such  oaths  and  evidence  are  author- 
ized by  law  to  be  taken."  (Rev.  St.  §  3165  as  amended  by  Revenue 
Act  of  1918.) 

11  Calvert  v.  Walker  [1899]  2  Q.  B.  145,  4  Tax  Cas.  79. 
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§  252.     Same;   Constitutional  Validity 

The  courts  have  sustained  the  constitutionality  of  provisions  in 
former  internal  revenue  laws  closely  similar  to  those  just  cited. ^- 
In  one  of  the  cases  the  court  remarked  that  both  acts  of  congress 
and  of  state  legislatures  conferred  not  only  upon  legislative  com- 
mittees, but  also  upon  various  officers,  the  high  power  to  send  for 
persons  and  papers  to  be  examined  in  furtherance  of  a  stated  pur- 
pose, and  this  had  been  for  so  long  a  time  acquiesced  in  that  it  was 
now  scarcely  worth  while  to  debate  the  question  seriously ;  and 
whereas  it  may  be  conceded  that  no  extraordinary  power  is  granted 
by  our  law  for  any  other  reason  than  necessity,  the  court  thought 
there  was  both  a  necessity  and  a  propriety  in  the  provision  here 
made  for  the  proper  enforcement  of  the  internal  revenue  laws.^* 
This  view  derives  considerable  support  also  from  the  decision  of 
the  Supreme  Court  sustaining  the  validity  of  that  part  of  the  Inter- 
state Commerce  Act  which  gives  to  the  Interstate  Commerce  Com- 
mission the  power  to  require  the  attendance  of  witnesses  and  the 
production  of  books  and  papers.^*  Also  there  are  decisions  of  the 
state  courts  to  the  effect  that  there  is  no  violation  of  the  constitu- 
tional provision  against  unreasonable  searches  and  seizures  by  a 
statute  giving  to  revenue  officers  the  right  to  examine  books  and 
papers  of  taxpayers  for  the  purpose  of  properly  listing  and  assess- 
ing their  taxable  propcrty.^^  It  is  true  that  if  such  compulsory  sub- 
mission to  interrogation,  or  compulsory  production  of  books  and 
papers,  were  required  directly  in .  a  criminal  prosecution  or  in  a 
quasi-criminal  proceeding  to  forfeit  property  or  collect  penalties, 
it  might  be  regarded  as  an  invasion  of  the  person's  constitutional 
right  to  avoid  criminating  himself.  There  is  no  lack  of  authorities 
so  holding.^''  But  these  cases  are  probably  to  be  distinguished  on 
the  ground  that  an  investigation  merely  to  determine  the  extent  of 
a  person's  taxable  income  is  not  criminal  or  penal,  nor  even,  when 
conducted  by  a  collector  of  taxes,  a  judicial  investigation  at  all. 

12  In  re  Phillips,  10  Int.  Rev.  Rec.  107,  Fed.  Cas.  No.  11,097. 

13  Perry  v.  Newsome,  10  Int.  Rev.  Rec.  20,  Fed.  Cas.  No.  11,009. 

14  Interstate  Commerce  Commission  v.  Brimson,  154  U.  S.  447,  155  U.  S.  3, 
14  Slip.  Ct.  1125,  15  Sup.  Ct.  19,  38  L.  Ed.  1047,  39  L.  Ed.  49. 

15  Co-operative  Bldg.  &  Loan  Ass'n  v.  State,  156  Ind.  463,  60  N.  E.  14(5; 
Wasliington  Nat.  Bank  v.  Daily,  166  Ind.  631,  77  N.  E.  53 ;  In  re  Conrades, 
112  Mo.  App.  21,  85  S.  W.  150. 

10  Boyd  V.  U.  S.,  116  TJ.  S.  616,  6  Sup.  Ct.  524,  29  L.  Ed.  746;  In  re  Pacific 
Railway  Com'n  (C.  C.)  32  Fed.  241 ;  People  v.  Reardon,  197  N.  Y.  236,  90  N. 
E.  829,  27  L.  R.  A.  (N.  S.)  141,  134  Am.  St.  Rep.  871 ;  Robson  v.  Doyle,  191 
111.  566,  61  N.  E.  435 ;  Weeks  v.  U.  S.,  232  U.  S.  383,  34  Sup.  Ct.  341,  58  L. 
Ed.  652,  L.  R.  A.  1915B,  834,  Ann.  Cas.  1915C,  1177. 
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And  whereas  it  may  be  contended  that  information  elicited  by  this 
investigation  might  be  used  against  the  person  in  a  subi.iequent 
prosecution,  as,  for  instance,  for  perjury,  it  niust  be  answered  that, 
even  in  a  proceeding  of  this  kind,  it  is  the  privilege  of  the  witness 
to  refuse  to  answer  any  question  on  the  ground  that  it  might  crimi- 
nate him.  It  was  so  held  in  the  case  concerning  the  powers  of  the 
Interstate  Commerce  Commission  in  this  regard. ^'^  And  in  an 
earlier  case  under  the  internal  revenue  law,  where  a  person  liable 
for  taxes  refused  to  produce  his  books  of  account,  when  summoned 
to  do  so,  on  the  ground  that  a  criminal  proceeding  had  been  com- 
menced against  him  for  making  a  false  return,  and  that  he  could 
not  produce  the  books  or  give  evidence  without  criminating  him- 
self, it  was  held  that  he  must  bring  the  books  containing  entries  re- 
lating to  his  business  before  the  assessor,  and  must  then  be  asked 
to  exhibit  any  entry  relating  to  a  particular  point  to  be  named,  and 
if  he  should  then  say  that  he  could  not  do  so  without  criminating 
himself,  he  would  be  protected  from  exhibiting  it.^^ 

§  253.     Same ;  Jurisdiction  of  Courts  to  Enforce  Obedience 

The  provision  of  the  income  tax  law  giving  to  the  federal  district 
courts  jurisdiction  to  compel  the  attendance  of  witnesses  before  the 
collector,  or  the  production  of  books,  or  the  giving  of  testimony, 
by  appropriate  process,  is  not  unconstitutional  as  imposing  on  the 
judicial  tribunals  duties  which  are  not  judicial  in  their  nature.^® 
For  the  object  of  the  proceeding  in  court  under  this  provision  is  not 
to  punish  the  witness  for  contempt  of  the  order  of  the  collector 
summoning  him  to  appear  and  testify,  because  there  is  no  such 
thing  as  contempt  of  an  administrative  officer.  But  the  object  is  to 
make  an  order,  on  cause  shown,  or  in  the  absence  of  cause  shown 
against  it,  requiring  the  witness  to  obey  the  summons  of  the  col- 
lector, and  then  he  may  be  punished,  if  he  still  refuses,  not  for  dis- 
obeying the  order  of  the  collector,  but  for  disobeying  the  order  of 
the  court.^'^ 

§  254.     Same ;  Authority  of  Officers ;   Scope  of  Examination 

The  provision  of  the  statute  that  "it  shall  be  lawful"  for  the  col- 
lector to  summon  witnesses  before  him  or  require  the  production  of 

17  Interstate  Commerce  Commission  v.  Brimson,  154  U.  S.  447,  155  U.  S. 
3,  14  Sup.  Ct.  1125,  15  Sup.  Ct.  19,  38  L.  Ed.  1047,  39  L.  Ed.  49. 

18  In  re  Lippman,  3  Ben.  95,  Fed.  Cas.  No.  8,382.  Compare  In  re  I'liillips, 
10  Int.  Rev.  Rec.  107,  Fed.  Cas.  No.  11,097. 

19  Interstate  Commerce  Commission  v.  Brimson,  154  U.  S.  447,  3.55  U.  S.  3, 
14  Sup.  Ct.  1125,  15  Sup.  Ct.  19,  38  L.  Ed.  1047,  39  L.  Ed.  49. 

2  0  In  re  Kinney  (D.  C.)  102  Fed.  468. 
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books  and  papers  does  not  make  it  obligatory  on  him  to  take  this 
course.  If  he  can  obtain  the  necessary  information  in  other  ways, 
he  is  at  liberty  to  do  so.^^  It  should  be  observed  that  a  deputy  col- 
lector may  exercise  this  power  as  well  as  the  collector;  his  au- 
thority is  the  same.-^  But  whereas  the  collector  is  given  authority 
to  "summon"  persons  before  him  to  give  evidence,  Congress,  in 
using  this  term,  "did  not  contemplate  it  to  be  of  the  legal  dignity 
of  a  writ  or  other  judicial  process,  but  simply  a  notice,  and  similar 
in  its  nature  to  a  summons  issued  by  an  overseer  of  roads  requiring 
persons  to  attend,  with  the  necessary  implements,  and  to  work  on 
the  public  highway."  ^^  This  notice  or  summons  may  be  delivered 
personally,  but  it  should  in  all  cases  give  the  person  concerned  a 
reasonable  time  to  comply.  In  one  of  the  cases,  a  supervisor  of  in- 
ternal revenue  entered  a  bank  conducted  by  a  firm  and  demanded 
to  see  their  books  and  papers.  The  members  of  the  firm,  doubting 
his  right  to  such  inspection,  asked  time  to  consult  their  counsel. 
This  was  refused,  and  on  their  failure  to  produce  their  books,  the 
supervisor  served  them  with  a  summons  requiring  them  to  appear 
before  him  at  his  office  in  that  city  instanter  on  the  same  day.  He 
had  no  regular  office  in  that  city,  and  no  place  was  specified  in  the 
summons.  The  firm  then  consulted  their  counsel,  and  though  he 
was  somewhat  in  doubt,  he  advised  them  to  submit  to  the  inspec- 
tion. They  then  sought  the  supervisor  to  apprise  him  of  their  con- 
sent, but  were  unable  to  find  him,  and  he  left  the  town  the  same 
night.  It  was  held  that  the  firm  were  not  unreasonable  in  asking  a 
short  time  to  consult  their  counsel,  that  a  compliance  with  the  sum- 
mons according  to  its  terms  was  manifestly  impossible,  and  that 
they  should  not  be  punished  as  for  a  contempt."^ 

It  appears  to  be  the  intention  of  the  act,  though  the  language  is 
far  from  clear,  that  the  taxpayer  may  be  interrogated  by  the  col- 
lector concerning  every  point  relating  to  the  sources  and  extent  of 
his  income,  or  as  to  exemptions  or  deductions  claimed  by  him,  and 
that  the  mere  production  and  submission  of  his  books  and  accounts 
will  not  necessarily  end  the  investigation  if  the  collector  is  not  sat- 
isfied with  what  he  finds  there.    Indeed  such  examinations  may  be 

21  Bailey  v.  New  York  Cent.  &  H.  B.  R.  Co.,  22  Wall.  604,  22  L.  Ed.  840. 

22  Landram  v.  U.  S.,  16  Ct.  CI.  74.  As  to  the  powers  of  the  deputy  col- 
lector, see  Act  Cong.  Feb.  8,  1875  (Comp.  St.  1916,  §  5849),  which  provides 
that  "each  such  deputy  shall  have  the  like  authority  in  every  respect  to  col- 
lect the  taxes  levied  or  assessed  within  the  portion  of  the  district  assigned 
to  him  which  is  by  law  vested  in  the  collector  himself." 

23  Matter  of  Meador,  1  Abb.  U.  S.  317,  326,  Fed.  Cas.  No.  9,375. 

24  U.  S.  V.  Fordyce,  13  Int.  Rev.  Rec.  77,  Fed.  Cas.  No.  15,130. 

(301) 


§  254  FEDERAL  TAXES  (Ch.  9 

chiefly  necessary  in  the  case  of  persons  who  have  kept  no  books  at 
all,  or  whose  accounts  are  fragmentary  and  uninforming.  It  has 
been  decided  that  the  person  summoned  must  not  only  produce  his 
books,  but  must  submit  to  an  examination  and  testify  concerning 
entries  in  them.^^  But  since  the  language  of  the  act  of  Congress 
gives  the  collector  power  to  require  persons  to  attend  before  him 
"to  give  testimony  or  answer  interrogatories  under  oath  respecting 
any  objects  liable  to  tax  or  the  returns  thereof,"  it  certainly  seems 
to  be  within  the  lawful  power  of  the  collector  to  put  the  taxpayer 
through  an  examination  as  grilling  and  complete  as  an  examination 
in  bankruptcy  or  in  proceedings  supplementary  to  execution.  But 
all  this  does  not  deprive  the  witness  of  his  constitutional  rights. 
He  may  offer  proper  objections  to  any  question  or  to  the  examina- 
tion of  any  book  or  paper,  either  on  constitutional  grounds,  on  the 
grounjd  that  the  matter  is  beyond  the  powers  of  the  collector  to  in- 
quire into,  or  on  the  ground  of  a  lack  of  relevancy  or  materiality.^^ 
And  after  an  assessment  has  been  made  and  the  tax  paid,  the  col- 
lector has  no  power  to  summon  the  taxpayer  before  him  for  this 
purpose.  This  is  only  to  be  done  before  the  assessment  is  made, 
and  is  in  aid  of  the  making  of  a  correct  assessment.-^ 

Under  former  internal  revenue  laws,  it  was  held  that  the  only 
books  which  the  collector  had  the  right  to  examine  were  those  of 
the  person  whose  assessment  was  in  question,  not  those  of  third 
persons  who  had  had  dealings  with  him.  Thus,  a  corporation  was 
not  bound  to  produce  and  submit  its  books  to  the  collector  on  an 
inquiry  into  the  income  of  one  of  its  stockholders.^^  But  the  terms 
of  the  present  statute  are  so  broad  that  it  is  believed  this  rule  could 
not  now  apply.  The  collector  is  now  given  power  to  summon,  not 
only  the  person  whose  return  is  in  question,  but  "any  other  person 
having  possession,  custody,  or  care  of  books  of  account  containing 
entries  relating  to  the  business  of  such  person,  br  any  other  person 
he  may  deem  proper."  It  appears  that  he  has  practically  unlimited 
power  to  interrogate  all  persons  who  have  had  business  dealings 
with  the  taxpayer,  or  made  payments  to  him,  or  who  are  supposed 
to  have  any  information  about  his  income,  or  its  origin  or  amount, 

2  5  In  re  Strouse,  1  Sawy.  605.  Fed.  Cas.  No.  13,548;  Matter  of  Meador,  1 
Abb.  r.  S.  317,  Fed.  Cas.  No.  9,375.  As  to  the  right  of  the  collector  to  enter 
premises  for  the  purpose  of  examining  articles  claimed  to  be  therein  subject 
to  the  tax,  see  U.  S.  v.  Mann,  95  U.  S.  580,  24  L.  Ed.  531. 

2  6  Interstate  Commerce  Commission  v.  Brimson,  154  U.  S,  447,  155  U,  S. 
3,  14  Sup.  Ct.  1125,  15  Sup.  Ct.  19,  38  L.  Ed.  1047,  39  L.  Ed.  49. 

27  In  re  Brown,  3  Int.  Rev.  Bee.  134,  Fed.  Cas.  No.  1,977. 

2  8  In  re  Chadwick,  1  Low.  439,  Fed.  Cas.  No.  2,570. 
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and  also  to  inspect  the  books  of  any  person  if  they  contain  entries 
relating  to  the  disputed  income. 

The  fact  that  national  banks  are  subject  to  inspection  and  exami- 
nation by  the  bank  inspectors  does  not  exempt  them  from  being 
called  upon  to  allow  inspection  of  their  books  on  the  part  of  reve- 
nue officers. ^° 

§  255,     Penalties  for  Failure  to  Make  Returns 

The  Revenue  Act  of  1918  (§  253)  provides  that  "any  individual, 

corporation,  or  partnership  required  under  this  title to  make 

a  return who  fails to  make  such  return at  the  time 

or  times  required  under  this  title,  shall  be  liable  to  a  penalty  of  not 
more  than  $1,000."  And  any  individual,  corporation,  or  partnership, 
or  any  officer  or  employee  of  any  corporation  or  member  or  em- 
ployee of  a  partnership,  who  "willfully  refuses"  to  make  such  re- 
turn, "shall  be  guilty  of  a  misdemeanor  and  shall  be  fined  not  more 
than  $10,000,  or  imprisoned  for  not  more  than  one  year,  or  both, 
together  with  the  costs  of  prosecution."  In  addition,  the  law  pro- 
vides that  "in  case  of  any  failure  to  make  and  file  a  return  or  list 
within  the  time  prescribed  by  law  or  by  the  collector,  the  Commis- 
sioner of  Internal  Revenue  shall  add  to  the  tax  25  per  centum  of 
its  amount,  except  that,  when  a  return  is  filed  after  such  time  and 
it  is  shown  that  the  failure  to  file  it  was  due  to  a  reasonable  cause 
and  not  to  willful  neglect,  no  such  addition  shall  be  made  to  the 
tax."  (Rev.  St.  §  3176,  as  amended.)  On  this  last  provision  the 
Treasury  Department  rules  that  the  "time  prescribed  by  the  col- 
lector" relates  to  any  extension  of  time  which  he  may  have  granted 
for  filing  the  return,  so  that  if,  upon  application  by  a  corporation, 
an  extension  of  time  is  granted  by  the  collector,  the  return  must  be 
filed  on  or  before  the  last  day  of  the  extended  period,  otherwise  the 
25  per  cent  tax  will  be  added ;  and  that  imperfect  or  incorrect  returns 
will  not  be  accepted  as  meeting  the  requirements  of  the  law.  (Reg- 
ulations No.  33,  art.  228.)  As  to  a  showing  of  "reasonable  cause" 
for  failure  to  file  the  return  in  due  time,  it  is  held  that  there  must 
be  substantial  cause ;  if  the  cause  assigned  is  carelessness,  over- 
sight, or  other  trivial  cause,  the  penalty  will  be  assessed.  (T.  D. 
2584,  Nov.  20,  1917.) 

§  256.     Penalties  for  False  or  Fraudulent  Returns 

The  Revenue  Act  of  1918  (§  253)  provides  that  "any  individual, 
corporation,  or  partnership,  or  any  officer  or  employee  of  any  cor- 
poration, or  member  or  employee  of  a  partnership who  will- 

29  United  States  v.  Rhawn,  11  Phila.  521,  Fed.  Cas.  No.  16,150. 
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fully  attempts  in  any  manner  to  defeat  or  evade  the  tax  imposed 
by  this  title,  shall  be  guilty  of  a  misdemeanor  and  shall  be  fined  not 
more  than  $10,000  or  imprisoned  for  not  more  than  one  year,  or 
both,  together  with  the  costs  of  prosecution."  This  plainly  covers 
the  case  of  a  false  or  fraudulent  return,  if  "willfully"  made.  In  ad- 
dition, it  is  provided  that  "in  case  a  false  or  fraudulent  return  is 
willfully  made,  the  Commissioner  of  Internal  Revenue  shall  add  to 
the  tax  50  per  centum  of  its  amount."  (Rev.  Stat.  §  3176,  as  amend- 
ed by  Revenue  Act  of  1918.) 

In  regard  to  the  validity  of  these  various  penalties,  there  can  be 
little  room  for  dispute.  Courts  have  often  sustained  them  in  the 
case  of  general  taxes,  and,  specifically  with  reference  to  an  income 
tax,  it  has  been  held  that  the  imposition  of  an  addition  of  100  per 
cent  as  a  penalty  for  making  a  false  or  fraudulent  return  is  not  un- 
constitutional.^°  It  has  also  been  held  that  an  assessor  of  internal 
revenue,  on  ascertaining  that  the  return  made  by  a  taxpayer  was 
false  and  fraudulent,  has  power  to  reassess  the  tax  and  add  the 
penalty,  notwithstanding  that  the  taxpayer  has  already  paid  the 
amount  first  assessed  against  him  on  his  original  return. ^^  But 
the  penalty  cannot  be  lawfully  collected  if  the  reassessment  of  the 
tax  includes  any  sum  not  legally  taxed,  and  there  must  first  be  an 
inquiry  and  a  determination  that  the  omission  was  false  and  fraud- 
ulent.^- 

In  regard  to  the  meaning  of  the  terms  employed  in  this  part  of 
the  statute,  there  is  a  distinction  to  be  taken  between  "false"  and 
"fraudulent"  returns.  Fraud  implies  an  intention  to  deceive  or 
mislead.  But  a  return  which  is  simply  incorrect  is  "false,"  though 
made  in  good  faith  and  under  a  mistake  of  law.^^  And  under  the 
former  income  tax  laws  it  was  held  that  the  addition  of  100  per 
cent  to  the  tax  was  authorized  for  an  untrue  return,  although  the 
return  was  not  willfully  false.^*  But  the  language  of  the  present 
statute  apparently  reverses  this  rule,  and  authorizes  the  imposi- 
tion of  penalties  only  in  cases  where  the  return  is  both  "false"  and 
"fraudulent,"  For,  as  to  the  addition  of  the  penalty  of  50  per 
cent,  this  is  authorized  "in  case  a  false  or  fraudulent  return  is 
willfully  made,"  and  of  course  a  false  return  made  willfully  is  fraud- 
ulent also.    The  case  where  a  return  is  "false"  in  the  sense  of  being 

30  Doll  V.  Evans,  9  Phila.  364,  Fed.  Cas.  No.  3,969. 

31  Doll  V.  Evans,  9  Phila.  364,  Fed.  Cas.  No.  3,969. 

32  Michigan  Cent.  R.  Co.  v.  Slack,  Holmes,  231,  Fed.  Cas.  No.  9,527. 

33  Eliot  Nat.  Bank  v.  Gill,  218  Fed.  600,  134  C.  C.  A.  358 ;  National  Bank 
of  Commerce  v.  Allen,  223  Fed.  472,  139  C.  C.  A.  20. 

34  German  Sav.  Bank  v.  Archbold,  15  Blatchf.  398,  Fed.  Cas.  No.  5,364. 
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incorrect  through  understatement  of  the  amount  due  is  thus  pro- 
vided for  in  the  act:  "If  the  return  is  made  in  good  faith  and  the 
understatement  of  the  amount  in  the  return  is  not  due  to  any  fault 
of  the  taxpayer,  there  shall  be  no  penalty  because  of  such  under- 
statement. If  the  understatement  is  due  to  negligence  on  the  part 
of  the  taxpayer,  but  without  intent  to  defraud,  there  shall  be  added 
as  part  of  the  tax  5  per  centum  of  the  total  amount  of  the  deficiency, 
plus  interest  at  the  rate  of  1  per  centum  per  month  on  the  amount 
of  the  deficiency  of  each  installment  from  the  time  the  installment 
was  due.  If  the  understatement  is  false  or  fraudulent  with  intent 
to  evade  the  tax,  then,  in  lieu  of  the  penalty  provided  by  section 
3176  of  the  Revised  Statutes,  as  amended,  for  false  or  fraudulent 
returns  willfully  made,  but  in  addition  to  other  penalties  provided 
by  law  for  false  or  fraudulent  returns,  there  shall  be  added  as  part 
of  the  tax  50  per  centum  of  the  amount  of  the  deficiency."  (Rev- 
enue Act  of  1918,  §  250.) 

In  regard  to  the  manner  of  enforcing  the  penalties,  it  is  ruled  that 
the  penalty  imposed  on  a  corporation  for  failing  to  make  the  re- 
quired return  is  to  be  recovered  by  a  civil  action  (not  by  indict- 
ment in  a  criminal  proceeding),  in  which  the  amount  of  the  pen- 
alty will  be  determined  by  the  court,  within  the  limits  stated,  after 
a  verdict  for  the  plaintiff.^"  But  it  is  not  within  the  jurisdiction  of 
a  court  to  modify  a  penalty  prescribed  for  making  a  false  return, 
its  discretion  being  confined  to  the  limits  marked  out  for  it  by  the 
law.^° 

Intentional  falsehood  in  the  verified  return  is  also  a  criminal  of- 
fense. It  is  believed  that  the  penalties  of  perjury  as  at  common 
law  would  attach  to  such  false  swearing,  unless  the  statute  ex- 
pressly declares  the  offense  to  be  a  misdemeanor  or  expressly  pre- 
scribes a  punishment  in  the  nature  of  a  fine.  For  it  has  been  de- 
cided that,  although  an  act  imposing  a  tax  on  incomes  makes  no 
provision  for  compelling  a  person  to  make  oath  to  his  return,  yet 
if  it  permits  him  to  do  so,  and  he  avails  himself  of  the  privilege, 
and  makes  a  false  return,  he  is  guilty  of  perjury.^'''  Where  two 
persons  composing  a  partnership  make  and  sign,  in  their  partner- 
ship name,  a  false  return  to  the  collector  of  internal  revenue,  they 
may  be  jointly  indicted  therefor.^^ 

35  T.  D.  No.  1740. 

3«  Lord  Advocate  v.  McLaren,  42  Scotch  Law  Rep.  762,  5  Tax  Cas.  110. 

87  U.  S.  V.  Smith,  1  Sawy.  277,  Fed.  Cas.  No.  16,341. 

88  U.  S.  V.  McGinnis,  1  Abb.  U.  S.  120,  Fed.  Cas.  No.  15,678. 
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§  257.     Returns  of  Withholding  Agents 

The  Revenue  Act  of  1918,  §  221  (c),  provides  that  "every  indi- 
vidual, corporation,  or  partnership  required  to  deduct  and  with- 
hold any  tax  under  this  section  shall  make  return  thereof  on  or 
before  March  first  of  each  year  and  shall  on  or  before  June  fifteenth 
pay  the  tax  to  the  official  of  the  United  States  Government  author- 
ized to  receive  it.  Every  such  individual,  corporation,  or  partner- 
ship is  hereby  made  liable  for  such  tax  and  is  hereby  indemnified 
against  the  claims  and  demands  of  any  individual,  corporation,  or 
partnership  for  the  amount  of  any  payments  made  in  accordance 
with  the  provisions  of  this  section."  Under  previous  income-tax 
laws,  no  such  returns  were  specifically  required  to  be  made  by 
withholding  agents,  but  the  regulations  of  the  Commissioner  of 
Internal  Revenue  directed  that  they  should  render  both  annual  and 
monthly  returns.  As  the  subject  is  now  covered  by  the  words  of 
the  act  itself,  it  is  believed  that  only  annual  returns  can  be  re- 
quired. 
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CHAPTER  X 
ESTATE  TAX;    TEXT  OF  ACT  OF  CONGRESS 

§  258.  Introduction. 

259.  Definitions  of  Terms. 

260.  Rates  of  Tax. 

261.  Value  of  Gross  Estate,  How  Determined. 

262.  Net  Value  of  Estate,  How  Determined. 

263.  Notice  of  Appointment  of  Executor;    Returns;    Assessment. 

264.  Collector  tc;  Make  Return  in  Certain  Cases. 

265.  Time  for  Payment  of  Tax. 

266.  Same ;   Adjustment  of  Excess  or  Insufficient  Payments. 

267.  Proceedings  to  Compel  Payment  of  Tax. 

268.  Tax  as  Lien  on  Estate. 

269.  Penalties. 

§  258.     Introduction 

The  federal  tax  on  estates  was  originally  imposed  by  the  Act  of 
Congress  of  Sept.  8,  1916  (cited  as  "Revenue  Act  of  1916"),  and  a 
supplementary  war  tax  on  estates  by  Act  Cong.  Oct.  3,  1917  (cited 
as  "Revenue  Act  of  1917.")  Both  of  these  statutes  were  repealed 
by  the  Revenue  Act  of  1918,  and  the  estates  tax  was  re-enacted, 
with  changes,  as  Title  IV  of  that  act.  It  comprises  sections  400 
to  410,  inclusive  of  the  act.  In  order  to  preserve  the  consecutive 
numbering  of  the  sections  of  this  book,  the  section  numbers  of 
Title  IV  are  placed  at  the  end  of  each  section  instead  of  at  the  be- 
ginning. 

§  259.     Definitions  of  Terms 

When  used  in  this  title,  the  term  "executor"  means  the  executor 
or  administrator  of  the  decedent,  or,  if  there  is  no  executor  or  ad- 
ministrator, any  person  who  takes  possession  of  any  property  of 
the  decedent;  and  the  term  "collector"  means  the  collector  of  in- 
ternal revenue  of  the  district  in  which  was  the  domicile  of  the 
decedent  at  the  time  of  his  death,  or,  if  there  was  no  such  domi- 
cile in  the  United  States,  then  the  collector  of  the  district  in  which 
is  situated  the  part  of  the  gross  estate  of  the  decedent  in  the 
United  States,  or,  if  such  part  of  the  gross  estate  is  situated  in 
more  than  one  district,  then  the  collector  of  internal  revenue  of 
such  district  as  may  be  designated  by  the  Commissioner.  (Sec- 
tion 400.) 

§  260.     Rates  of  Tax 

That  (in  lieu  of  the  tax  imposed  by  Title  II  of  the  Revenue  Act 
of  1916,  as  amended,  and  in  lieu  of  the  tax  imposed  by  Title  IX 
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of  the  Revenue  Act  of  1917)  a  tax  equal  to  the  sum  of  the  fol- 
lowing percentages  of  the  value  of  the  net  estate  (determined  as 
provided  in  section  403)  is  hereby  imposed  upon  the  transfer  of  the 
net  estate  of  every  decedent  dying  after  the  passage  of  this  act, 
whether  a  resident  or  nonresident  of  the  United  States: 

1  per  centum  of  the  amount  of  the  net  estate  not  in  excess  of 
$50,000 ; 

2  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$50,000  and  does  not  exceed  $150,0'00; 

3  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$150,000  and  does  not  exceed  $250,000; 

4  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$250,000  and  does  not  exceed  $450.000 ; 

6  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$450,000  and  does  not  exceed  $750,000 ; 

8  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$750,000  and  does  not  exceed  $1,000,000; 

10  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$1,000,000  and  does  not  exceed  $1,500,000; 

12  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$1,500,000  and  does  not  exceed  $2,000,000; 

14  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$2,000,000  and  does  not  exceed  $3,000,000 ; 

16  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$3,000,000  and  does  not  exceed  $4,000,000 ; 

18  per  centum  of  the  amount  by  Avhich  the  net  estate  exceeds 
$4,000,000  and  does  not  exceed  $5,000,000; 

20  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$5,000,000  and  does  not  exceed  $8,000,000; 

22  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$8,000,000  and  does  not  exceed  $10,000,000;    and 

25  per  centum  of  the  amount  by  which  the  net  estate  exceeds 
$10,000,000. 

The  taxes  imposed  by  this  title  or  by  Title  II  of  the  Revenue 
Act  of  1916  (as  amended  by  the  act  entitled  "An  act  to  provide 
increased  revenue  to  defray  the  expenses  of  the  increased  appro- 
priations for  the  Army  and  Navy  and  the  extensions  of  fortifica- 
tions, and  for  other  purposes,"  approved  March  3,  1917)  or  by 
Title  IX  of  the  Revenue  Act  of  1917,  shall  not  apply  to  the  trans- 
fer of  the  net  estate  of  any  decedent  who  has  died  or  may  die 
while  serving  in  the  military  or  naval  forces  of  the  United  States 
in  the  present  war  or  from  injuries  received  or  disease  contracted 
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wbile  in  such  service,  and  any  such  tax  collected  upon  such  trans- 
fer shall  be  refunded  to  the  executor.     (Section  401.) 

§261.     Value  of  Gross  Estate,  How  Determined 

That  the  value  of  the  gross  estate  of  the  decedent  shall  be  de- 
termined by  including  the  value  at  the  time  of  his  death  of  all 
property,  real  or  personal,  tangible  or  intangible,  wherever  sit- 
uated— 

(a)  to  the  extent  of  the  interest  therein  of  the  decedent  at  the 
time  of  his  death  which  after  his  death  is  subject  to  the  payment 
of  the  charges  against  his  estate  and  the  expenses  of  its  adminis- 
tration and  is  subject  to  distribution  as  part  of  his  estate; 

(b)  to  the  extent  of  any  interest  therein  of  the  suriving  spouse, 
existing  at  the  time  of  the  decedent's  death  as  dower,  courtesy,  or 
by  virtue  of  a  statute  creating  an  estate  in  lieu  of  dower  or 
courtesy ; 

(c)  to  the  extent  of  any  interest  therein  of  which  the  decedent 
has  at  any  time  made  a  transfer,  or  with  respect  to  which  he  has 
at  any  time  created  a  trust,  in  contemplation  of  or  intended  to 
take  effect  in  possession  or  enjoyment  at  or  after  his  death  (wheth- 
er such  transfer  or  trust  is  made  or  created  before  or  after  the 
passage  of  this  act),  except  in  case  of  a  bona  fide  sale  for  a  fair 
consideration  in  money  or  money's  worth.  Any  transfer  of  a  ma- 
terial part  of  his  property  in  the  nature  of  a  final  disposition  or 
distribution  thereof,  made  by  the  decedent  within  two  years  prior 
to  his  death  without  such  a  consideration,  shall,  unless  shown  to 
the  contrary,  be  deemed  to  have  been  made  in  contemplation  of 
death  within  thig  meaning  of  this  title; 

(d)  to  the  extent  of  the  interest  therein  held  jointly  or  as  ten- 
ants in  the  entirety  by  the  decedent  and  any  other  person,  or 
deposited  in  banks  or  other  institutions  in  their  joint  names  and 
payable  to  either  or  the  survivor,  except  such  part  thereof  as  may 
be  shown  to  have  originally  belonged  to  such  other  person  and 
never  to  have  belonged  to  the  decedent; 

(e)  to  the  extent  of  any  property  passing  under  a  general  pow- 
er of  appointment  exercised  by  the  decedent  (1)  by  will,  or  (2)  by 
deed  executed  in  contemplation  of,  or  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after,  his  death,  except  in  case  of  a 
bona  fide  sale  for  a  fair  consideration  in  money  or  money's  worth ; 
and 

(f)  to  the  extent  of  the  amount  receivable  by  the  executor  as 
insurance  under  policies  taken  out  by  the  decedent  upon  his  own 
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life;  and  to  the  extent  of  the  excess  over  $40,000  of  the  amount 
receivable  by  all  other-  beneficiaries  as  insurance  under  policies 
taken  out  by  the  decedent  upon  his  own  life,     (Section  402.) 

§  262.     Net  Value  of  Estate ;  How  Determined 

That  for  the  purpose  of  the  tax  the  value  of  the  net  estate  shall  be 
determined — 

(A)  In  the  case  of  a  resident,  by  deducting  from  the  value  of  the 
gross  estate — 

(1)  Such  amounts  for  funeral  expenses,  administration  expenses, 
claims  against  the  estate,  unpaid  mortgages,  losses  incurred  during 
the  settlement  of  the  estate  arising  from  fires,  storms,  shipwreck, 
or  other  casualty,  or  from  theft,  when  such  losses  are  not  com- 
pensated for  by  insurance  or  otherwise,  and  such  amounts  reason- 
ably required  and  actually  expended  for  the  support  during  the 
settlement  of  the  estate  of  those  dependent  upon  the  decedent,  as 
are  allowed  by  the  laws  of  the  jurisdiction,  whether  within  or  with- 
out the  United  States,  under  which  the  estate  is  being  administered, 
but  not  including  any  income  taxes  upon  income  received  after  the 
death  of  the  decedent,  or  any  estate,  succession,  legacy,  or  inher- 
itance taxes; 

(2)  An  amount  equal  to  the  value  at  the  time  of  the  decedent's 
death  of  any  property,  real,  personal,  or  mixed,  which  can  be  iden- 
tified as  having  been  received  by  the  decedent  as  a  share  in  the 
estate  of  any  person  who  died  within  five  years  prior  to  the  death 
of  the  decedent,  or  which  can  be  identified  as  having  been  acquired 
by  the  decedent  in  exchange  for  property  so  received,  if  an  estate 
tax  under  the  Revenue  Act  of  1917  or  under  this  act  was  collected 
from  such  estate,  and  if  such  property  is  included  in  the  decedent's 
gross  estate ; 

(3)  The  amount  of  all  bequests,  legacies,  devises,  or  gifts,  to 
or  for  the  use  of  the  United  States,  any  State,  Territory,  any  polit- 
ical subdivision  thereof,  or  the  District  of  Columbia,  for  exclu- 
sively public  purposes,  or  to  or  for  the  use  of  any  corporation  or- 
ganized and  operated  exclusively  for  religious,  charitable,  scientific, 
literary,  or  educational  purposes,  including  the  encouragement  of 
art  and  the  prevention  of  cruelty  to  children  or  animals,  no  part 
of  the  net  earnings  of  which  inures  to  the  benefit  of  any  private 
stockholder  or  individual,  or  to  a  trustee  or  trustees  exclusively 
for  such  religious,  charitable,  scientific,  literary,  or  educational 
purposes.  This  deduction  shall  be  made  in  case  of  the  estates  of 
all  decedents  who  have  died  since  December  31,  1917;  and 

(4)  An  exemption  of  $50,000. 
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(B)  In  the  case  of  a  nonresident,  by  deducting  from  the  value 
of  that  part  of  his  gross  estate  which  at  the  time  of  his  death  is  sit- 
uated in  the  United  States — 

(1)  That  proportion  of  the  deductions  specified  in  paragraph 
(1)  of  subdivision  (A)  of  this  section  which  the  value  of  such 
part  bears  to  the  value  of  his  entire  gross  estate,  wherever  situ- 
ated, but  in  no  case  shall  the  amount  so  deducted  exceed  10  per 
centum  of  the  value  of  that  part  of  his  gross  estate  which  at  the 
time  of  his  death  is  situated  in  the  United  States ; 

(2)  An  amount  equal  to  the  value  at  the  time  of  the  decedent's 
death  of  any  property,  real,  personal,  or  mixed,  which  can  be  identi- 
fied as  having  been  received  by  the  decedent  as  a  share  in  the 
estate  of  any  person  who  died  within  five  years  prior  to  the  death 
of  the  decedent,  or  which  can  be  identified  as  having  been  acquired 
by  the  decedent  in  exchange  for  property  so  received,  if  an  estate 
tax  under  the  Revenue  Act  of  1917  or  under  this  act  was  collected 
from  such  estate,  and  if  such  property  is  included  in  that  part  of 
the  decedent's  gross  estate  which  at  the  time  of  his  death  is  sit- 
uated in  the  United  States ;   and 

(3)  The  amount  of  all  bequests,  legacies,  devises,  or  gifts,  to 
or  for  the  use  of  the  United  States,  any  State,  Territory,  any  polit- 
ical subdivision  thereof,  or  the  District  of  Columbia,  for  exclu- 
sively public  purposes,  or  to  or  for  the  use  of  any  domestic  cor- 
poration organized  and  operated  exclusively  for  religious,  charita- 
ble, scientific,  literary,  or  educational  purposes,  including  the  en- 
couragement of  art  and  the  prevention  of  cruelty  to  children  or 
animals,  no  part  of  the  net  earnings  of  which  inures  to  the  benefit  of 
any  private  stockholder  or  individual,  or  to  a  trustee  or  trustees 
exclusively  for  such  religious,  charitable,  scientific,  literary,  or  ed- 
ucational purposes  within  the  United  States.  This  deduction  shall 
be  made  in  case  of  the  estates  of  all  decedents  who  have  died  since 
December  31,  1917;    and 

No  deductions  shall  be  allowed  in  the  case  of  a  nonresident  un- 
less the  executor  includes  in  the  return  required  to  be  filed  under 
section  404  the  value  at  the  time  of  his  death  of  that  part  of 
the  gross  estate  of  the  nonresident  not  situated  in  the  United 
States. 

For  the  purpose  of  this  title,  stock  in  a  domestic  corporation 
owned  and  held  by  a  nonresident  decedent,  and  the  amounts  re- 
ceivable as  insurance  upon  the  life  of  a  nonresident  decedent  where 
the  insurer  is  a  domestic  corporation,  shall  be  deemed  property 
within  the  United  States,  and  any  property  of  which  the  decedent 
has  made  a  transfer  or  with  respect  to  which  he  has  created  a  trust, 
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within  the  meaning  of  subdivision  (c)  of  section  402,  shall  be 
deemed  to  be  situated  in  the  United  States,  if  so  situated  either  at 
the  time  of  the  transfer  or  the  creation  of  the  trust  or  at  the  time  of 
the  decedent's  death. 

In  the  case  of  any  estate  in  respect  to  which  the  tax  under  ex- 
isting laws  has  been  paid,  if  necessary  to  allow  the  benefit  of  the 
deduction  under  paragraph  (3)  of  subdivision  (A)  or  (B)  the  tax 
shall  be  redetermined  and  any  excess  of  tax  paid  shall  be  refunded 
to  the  executor.     (Section  403.) 

§  263.     Notice  of  Appointment  of  Executor ;   Returns ;  Assessment 

That  the  executor,  within  sixty  days  after  qualifying  as  such,  or 
after  coming  into  possession  of  any  property  of  the  decedent,  which 
ever  event  first  occurs,  shall  give  written  notice  thereof  to  the  col- 
lector. The  executor  shall  also,  at  such  times  and  in  such  manner 
as  may  be  required  by  regulations  made  pursuant  to  law,  file  with 
the  collector  a  return  under  oath  in  duplicate,  setting  forth  (a) 
the  value  of  the  gross  estate  of  the  decedent  at  the  time  of  his 
death,  or,  in  case  of  a  nonresident,  of  that  part  of  his  gross  estate 
situated  in  the  United  States ;  (b)  the  deductions  allowed  under 
section  403 ;  (c)  the  value  of  the  net  estate  of  the  decedent  as  de- 
fined in  section  403 ;  and  (d)  the  tax  paid  or  payable  thereon ;  or 
such  parts  of  such  information  as  may  'at  the  time  be  ascertainable 
and  such  supplemental  data  as  may  be  necessary  to  establish  the 
correct  tax. 

Return  shall  be  made  in  all  cases  where  the  gross  estate  at  the 
death  of  the  decedent  exceeds  $50,000,  and  in  the  case  of  the  estate 
of  every  nonresident  any  part  of  whose  gross  estate--  is  situated 
in  the  United  States.  If  the  executor*  is  unable  to  make  a  com- 
plete return  as  to  any  part  of  the  gross  estate  of  the  decedent,  he 
shall  include  in  his  return  a  description  of  such  part  and  the  name 
of  every  person  holding  a  legal  or  beneficial  interest  therein,  and 
upon  notice  from  the  collector  such  person  shall  in  like  manner 
make  a  return  as  to  such  part  of  the  gross  estate.  The  Commis- 
sioner shall  make  all  assessments  of  the  tax  under  the  author- 
ity of  existing  administrative  special  and  general  provisions  of 
law  relating  to  the  assessment  and  collection  of  taxes.  (Section 
404.) 

§  264.     Collector  to  Make  Return  in  Certain  Cases 

That  if  no  administration  is  granted  upon  the  estate  of  a  dece- 
dent, or  if  no  return  is  filed  as  provided  in  section  404,  or  if  a  re- 
turn contains  a  false  or  incorrect  statement  of  a  material  fact,  the 
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collector  or  deputy  collector  shall  make  a  return  and  the  Commis- 
sioner shall  assess  the  tax  thereon.     (Section  405.) 

§  265.     Time  for  Payment  of  Tax 

That  the  tax  shall  be  due  one  year  after  the  decedent's  dea'di ; 
but  in  any  case  where  the  Commissioner  finds  that  payment  of  the 
tax  within  one  year  after  the  decedent's  death  would  impose  undue 
hardship  upon  the  estate,  he  may  grant  an  extension  of  time  for 
the  payment  of  the  tax  for  a  period  not  to  exceed  three  years  from 
the  due  date.  If  the  tax  is  not  paid  within  one  year  and  180  days 
after  the  decedent's  death,  interest  at  the  rate  of  6  per  centum 
from  the  expiration  of  one  year  after  the  decedent's  death  shall  be 
added  as  part  of  the  tax.     (Section  406.) 

§  266.     Same;   Adjustment  of  Excess  or  Insufficient  Payments 

That  the  executor  shall  pay  the  tax  to  the  collector  or  deputy 
collector.  If  the  amount  of  the  tax  cannot  be  determined,  the 
payment  of  a  sum  of  money  sufficient,  in  the  opinion  of  the  collector, 
to  discharge  the  tax  shall  be  deemed  payment  in  full  of  the  tax, 
except  as  in  this  section  otherwise  provided.  If  the  amount  so 
paid  exceeds  the  amount  of  the  tax  as  finally  determined,  the  Com- 
missioner shall  refund  such  excess  to  the  executor.  If  the  amount 
of  the  tax  as  finally  determined  exceeds  the  amount  so  paid,  the  col- 
lector shall  notify  the  executor  of  the  amount  of  such  excess  and 
demand  payment  thereof.  If  such  excess  part  of  the  tax  is  not  paid 
within  thirty  days  after  such  notification,  interest  shall  be  added 
thereto  at  the  rate  of  10  per  centum  per  annum  from  the  expiration 
of  such  thirty  days'  period  until  paid,  and  the  amount  of  such  excess 
shall  be  a  lien  upon  the  entire  gross  estate,  except  such  part  thereof 
as  may  have  been  sold  to  a  bona  fide  purchaser  for  a  fair  considera- 
tion in  money  or  money's  worth. 

The  collector  shall  grant  to  the  person  paying  the  tax  duplicate 
receipts,  either  of  which  shall  be  sufficient  evidence  of  such  pay- 
ment, and  shall  entitle  the  executor  to  be  credited  and  allowed  the 
amount  thereof  by  any  court  having  jurisdiction  to  audit  or  settle 
his  accounts.     (Section  407.) 

§  267.     Proceedings  to  Compel  Payment  of  Tax 

That  if  the  tax  herein  imposed  is  not  paid  within  180  days  after 
it  is  due,  the  collector  shall,  unless  there  is  reasonable  cause  for 
further  delay,  proceed  to  collect  the  tax  under  the  provisions  of 
general  law,  or  commence  appropriate  proceedings  in  any  court  of 
the  United  States,  in  the  name  of  the  United  States,  to  subject  the 
property  of  the  decedent  to  be  sold  under  the  judgment  or  decree  of 
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the  court.  From  the  proceeds  of  such  sale  the  amount  of  the  tax, 
tog-ether  with  the  costs  and  expenses  of  every  description  to  be 
allowed  by  the  court,  shall  be  first  paid,  and  the  balance  shall  be 
deposited  according  to  the  order  of  the  court,  to  be  paid  under  its 
direction  to  the  person  entitled  thereto.  If  the  tax  or  any  part 
thereof  is  paid  by,  or  collected  out  of  that  part  of  the  estate  pass- 
ing to  or  in  the  possession  of,  any  person  other  than  the  executor 
in  his  capacity  as  such,  such  person  shall  be  entitled  to  reim- 
bursement out  of  any  part  of  the  estate  still  undistributed  or  by  a 
just  and  equitable  contribution  by  the  persons  whose  interest  in 
the  estate  of  the  decedent  would  have  been  reduced  if  the  tax  had 
been  paid  before  the  distribution  of  the  estate  or  whose  interest  is 
subject  to  equal  or  prior  liability  for  the  payment  of  taxes,  debts, 
or  other  charges  against  the  estate,  it  being  the  purpose  and  in- 
tent of  this  title  that  so  far  as  is  practicable  and  unless  otherwise 
directed  by  the  will  of  the  decedent  the  tax  shall  be  paid  out  of  the 
estate  before  its  distribution.  If  any  part  of  the  gross  estate  con- 
sists of  proceeds  of  policies  of  insurance  upon  the  life  of  the  decedent 
receivable  by  a  beneficiary  other  than  the  executor,  the  executor 
shall  be  entitled  to  recover  from  such  beneficiary  such  portion  of 
the  total  tax  paid  as  the  proceeds,  in  excess  of  $40,000,  of  such  poli- 
cies bear  to  the  net  estate.  If  there  is  more  than  one  such  bene- 
ficiary the  executor  shall  be  entitled  to  recover  from  such  benefi- 
ciaries in  the  same  ratio.     (Section  408.) 

§  268.     Tax  as  Lien  on  Estate 

That  unless  the  tax  is  sooner  paid  in  full,  it  shall  be  a  lien  for  ten 
years  upon  the  gross  estate  of  the  decedent,  except  that  such  part 
of  the  gross  estate  as  is  used  for  the  payment  of  charges  against 
the  estate  and  expenses  of  its  administration,  allowed  by  any  court 
having  jurisdiction  thereof,  shall  be  divested  of  such  lien.  If  the 
Commissioner  is  satisfied  that  the  tax  liability  of  an  estate  has  been 
fully  discharged  or  provided  for,  he  may,  under  regulations  pre- 
scribed by  him  with  the  approval  of  the  Secretary,  issue  his  certifi- 
cate releasing  any  or  all  property  of  such  estate  from  the  lien  herein 
imposed. 

If  (a)  the  decedent  makes  a  transfer  of,  or  creates  a  trust  with 
respect  to,  any  property  in  contemplation  of  or  intended  to  take 
effect  in  possession  or  enjoyment  at  or  after  his  death  (except  in 
the  case  of  a  bona  fide  sale  for  a  fair  consideration  in  money  or 
money's  worth)  or  (b)  if  insurance  passes  under  a  contract  executed 
by  the  decedent  in  favor  of  a  specific  beneficiary,  and  if  in  either 
case  the  tax  in  respect  thereto  is  not  paid  when  due,  then  the  trans- 
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feree,  trustee,  or  beneficiary  shall  be  personally  liable  for  such  tax, 
and  such  property,  to  the  extent  of  the  decedent's  interest  therein 
at  the  time  of  such  transfer,  or  to  the  extent  of  such  beneficiary's 
interest  under  such  contract  of  insurance,  shall  be  subject  to  a  like 
lien  equal  to  the  amount  of  such  tax.  Any  part  of  such  property 
sold  by  such  transferee  or  trustee  to  a  bona  fide  purchaser  for  a 
fair  consideration  in  money  or  money's  worth  shall  be  divested  of 
the  lien  and  a  like  lien  shall  then  attach  to  all  the  property  of  such 
transferee  or  trustee,  except  any  part  sold  to  a  bona  fide  purchaser 
for  a  fair  consideration  in  money  or  money's  worth.     (Section  409.) 

§  269.     Penalties 

That  whoever  knowingly  makes  any  false  statement  in  any  notice 
or  return  required  to  be  filed  under  this  title  shall  be  liable  to  a 
penalty  of  not  exceeding  $5,000,  or  imprisonment  not  exceeding  one 
year,  or  both. 

Whoever  fails  to  comply  with  any  duty  imposed  upon  him  by 
section  404,  or,  having  in  his  possession  or  control  any  record,  file, 
or  paper,  containing  or  supposed  to  contain  any  information  con- 
cerning the  estate  of  the  decedent,  or,  having  in  his  possession  or 
control  any  property  comprised  in  the  gross  estate  of  the  decedent, 
fails  to  exhibit  the  same  upon  request  to  the  Commissioner  or  any 
collector  or  law  officer  of  the  United  States,  or  his  duly  authorized 
deputy  or  agent,  who  desires  to  examine  the  same  in  the  perform- 
ance of  his  duties  under  this  title,  shall  be  liable  to  a  penalty  of  not 
exceeding  $500,  to  be  recovered,  with  costs  of  suit,  in  a  civil  action 
in  the  name  of  the  United  States.     (Section  410.) 
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§  270.  Nature  and  Validity  of  Tax. 

271.  Territory  for  Levy  of  Tax. 
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278.  Property  Owned  Jointly. 

279.  Decedent's  Interest  in  Community  Property. 

280.  Gross  Estate  Where  No  Executor  Appointed. 

281.  Situs  of  Property  of  Nonresident  Decedents. 

282.  Income  and  Appreciation  During  Settlement. 

283.  Deductions  to  Determine  Net  Estate. 

284.  Specific  Exemption  of  $50,000. 

285.  Deductions  in  Case  of  Estates  of  Nonresidents. 

286.  Notice  to  be  Filed  by  Executors. 

287.  Notice  to  be  Given  by  Others  than  Executors. 

288.  Duty  of  Beneficiaries  as  to  Notice. 

289.  Notice  by  Corporate  Transfer  Agents  and  Registers  of  Bonds. 

290.  Notice  and  Return  in  Case  of  Nonresidents'  Estates. 

291.  Collectors  to  Inform  Executors  as  to  Beneficiaries. 

292.  Returns  by  Executors  or  Administrators. 

293.  Same;   Tentative  Returns. 

294.  Place  for  Filing  Returns. 

295.  Value  of  Estate  as  Determining  Necessity  of  Return. 

296.  When  Beneficiaries  Must  File  Notice  and  Return. 

297.  When  Collectors  Make  Final  Return. 

298.  Penalties. 

299.  Payment  of  Tax. 

300.  Advance.  Payment.' Relieving  from  Interest. 

301.  Examination  of  Records  and  Documents. 

302.  Abatement  and  Refund. 

§  270.     Nature  and  Validity  of  Tax 

The  tax  imposed  by  Revenue  Act  of  1918,  called  the  "estate  tax," 
corresponds  in  some  measure  to  the  inheritance  taxes  levied  by 
some  of  the  states ;  but  it  is  not  a  tax  on  the  distributive  shares  of 
those  who  benefit  by  a  testator's  will  or  by  the  administration  of 
an  intestate  estate,  nor  is  it  a  tax  on  the  bulk  or  corpus  of  the  es- 
tate. It  is  not  a  tax  on  property  at  all.  It  is  an  excise  tax  on  the 
transfer  or  transmission  of  property  from  a  decedent  to  his  heirs 
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or  to  those  who  take  under  his  will/  Hence  it  cannot  be  held  un- 
constitutional on  the  ground  that  it  is  a  direct  tax,  nor  for  want  of 
uniformity  because  it  exempts  estates  under  a  certain  value,  nor 
as  the  exercise  of  a  power  which  belongs  exclusively  to  the  states.^ 
It  differs  materially,  however,  from  the  tax  imposed  by  the  Act  of 
1898.  For  example,  personal  property  in  the  United  States,  pass- 
ing under  the  will  of  a  nonresident  alien  executed  in  New  York 
during  a  temporary  sojourn  there,  was  held  not  subject  to  the  in- 
heritance tax  imposed  by  that  statute.^  But  the  present  tax  falls 
upon  the  transfer  of  the  net  estates  of  decedents  dying  after  the 
date  of  its  enactment,  whether  residents  or  nonresidents  of  the 
United  States,  provided  of  course,  in  the  latter  case,  that  there  is 
taxable  property  of  the  estate  situated  within  the  United  States. 

§  271.  i  Territory  for  Levy  of  Tax 

The  term  "United  States,"  as  used  in  the  act,  includes  only  the 
states,  the  territories  of  Alaska  and  Hawaii,  and  the  District  of 
Columbia.  "The  tax  is  not  imposed  in  Porto  Rico  or  the  Philip- 
pine Islands,  but  under  the  definitions  in  the  title,  the  property  in 
the  United  States  of  deceased  residents  of  the  islands  is  taxable 
as  the  property  of  nonresidents."  (Treasury  Regulations  No.  Z7 , 
art.  2,  T.  D.  2378.) 

§  272.     What  is  Included  in  Gross  Estate 

For  the  purpose  of  this  tax,  the  gross  estate  of  a  decedent  in- 
cludes "the  entire  estate  of  every  kind,  real,  personal,  and  mixed, 
tangible  and  intangible  property,  coming  into  the  hands  of  execu- 
tors or  administrators,  or  such  as  would  legally  come  into  their 
charge  if  executors  or  administrators  were  appointed,  and  which 
property  would  be  subject  to  charges  against  the  estate,  expense^ 
of  administration,  and  distribution  to  the  heirs  or  legatees.  This 
would  include  insurance,  not  payable  directly  to  a  beneficiary 
named  in  the  insurance  contract,  but  passing  as  a  part  of  the  ad- 
ministered estate.  It  would  also  include  the  good  will  of  the  de- 
cedent's business  if  such  good  will  possessed  an  actual  monetary 
value."  (Treasury  Regulations  No.  Z7 ,  art.  4,  T.  D.  2378.)  But 
real  estate  situated  outside  the  United  States,  belonging  to  a  de- 
cedent resident  within  the  United  States,  should  not  be  included  in 
the  gross  estate  of  such  decedent  for  estate-tax  purposes.  (T.  D. 
2735,  June  17,  1918.) 

1  United  States  v.  Priest  (D.  O.)  210  Fed.  332 ;  In  re  Bierstadt's  Estate, 
99  Misc.  Rep.  457,  163  N.  Y.  Supp.  1104. 

2  High  V.  Coyne  (D.  C.)  93  Fed.  450. 

3  Moore  v.  Ruckgaber,  184  U.  S.  593,  22  Sup.  Ct.  521,  46  L.  Ed.  705. 
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§  273.     Same;    United  States  Bonds 

Under  the  federal  inheritance  tax  law  of  1898,  it  was  held  that 
United  States  bonds  included  in  a  legacy  or  distributive  share  of 
a  decedent's  estate  were  not  exempt  from  the  tax  on  the  transmis- 
sion of  such  property  by  reason  of  the  declaration  in  the  federal 
statutes  and  on  the  face  of  the  bonds  that  they  are  exempt  from 
taxation,  since  the  tax  was  not  on  the  bonds,  but  on  the  right  of 
transfer  by  will  or  intestate  succession.*  For  the  same  reason,  the 
Solicitor  of  Internal  Revenue  has  given  an  opinion,  applicable  to 
the  act  of  1916,  that  the  value  of  government  bonds,  though  they 
are  not  taxable,  cannot  be  excluded  from  the  gross  or  the  net  estate 
of  a  decedent  in  determining  the  amount  due  as  a  tax  under  this 
statute.  (T.  D.  2449,  Feb.  13,  1917.)  And  it  should  be  noted 
that  the  bonds  of  the  first  and  second  "Liberty  Loan"  of  1917  are 
expressly  made  subject  to  "estate  or  inheritance  taxes." 

§  274..     Same;    Property  Passing  Under  Power  of  Appointment 

Where  a  decedent  exercises  a  general  power  of  appointment  as 
donee  under  the  will  of  a  prior  decedent,  the  property  so  passing  is 
a  portion  of  the  gross  estate  of  the  decedent  appointor.  Where 
property  is  transferred  by  a  special  or  limited  power  of  appoint- 
ment, the  question  of  taxability  will  depend  upon  the  terms  of 
the  instrument  by  which  the  donee  of  the  power  (the  appointor) 
acts.  The  facts  in  every  such  case  should  be  fully  reported  to  the 
Commissioner,  in  order  that  a  decision  as  to  tax  liability  may  be 
made.    (T.  D.  2477,  April  7,  1917.) 

§  275.      Property  Transferred  in  Contemplation  of  Death 

The  gross  estate  also  includes  "all  property  transferred  by  dece- 
#ient  during  his  lifetime,  but  in  contemplation  of,  or  intended  to 
take  eiTect  at,  his  death.  This  includes  not  only  property  transfer- 
red by  an  instrument  effecting  a  final  disposition  at  the  transfer- 
ror's death,  but  transfers  of  any  kind,  including  gifts  and  sales 
that  were  not  bona  fide,  i.  e.,  made  for  an  adequate  consideration 
in  money  or  money's  worth,  where  it  can  be  established  that  such 
transfers  were  made  in  contemplation  of  death.  The  law  provides 
not  only  that  all  such  transfers  of  any  portion  of  decedent's  prop- 
erty shall  be  included  in  the  gross  estate,  but  that  all  such  trans- 
fers of  material  value  made  within  two  years  prior  to  death  shall 
be  presumed  to  have  been  made  in  contemplation  of  death,  and  the 
burden  of  proving  that  they  were  not  made  in  such  contemplation 
and  securing  their  exemption  from  the  tax  is  placed  upon   the 

*  Murdock  v.  Ward,  178  U.  S.  139,  20  Sup.  Ct.  775,  44  L.  Ed.  1009. 
(318) 


Ch.  11)  ESTATE   TAX  ;    REGULATIONS  AND  DECISIONS  §   277 

beneficiary.  Wherever,  therefore,  a  collector  or  agent  shall  have 
knowledge  of  such  a  gift,  sale,  or  other  transfer,  he  shall  require 
that  it  be  returned  as  a  part  of  the  decedent's  gross  estate.  All 
executors  or  administrators  having  knowledge  of  such  transfers  as 
are  described  in  this  paragraph  are  required  by  the  law  to  set 
forth  the  facts  upon  their  return  of  the  estate."  (Treasury  Regula- 
tions No.  7)7,  art.  4,  T.  D.  2378.)  And  later  rulings  of  the  Treasury 
Department  state  explicitly  that  the  return  must  show  every 
gift  or  transfer  of  material  value  made  or  effected  by  the  dece- 
dent within  two  years  prior  to  the  day  of  his  death.  With  the 
return  may  be  submitted  such  evidence  as  the  estate  elects  to 
submit  showing  whether  the  gift  or  transfer  was  made  in  contem- 
plation of  death,  and  the  question  of  taxability  will  be  ruled  upon 
by  the  Commissioner  before  the  assessment  against  the  estate  is 
confirmed.  Every  gift  or  transfer  made  in  contemplation  of,  or  in- 
tended to  take  effect  at,  death  must  be  returned,  regardless  of  the 
date  when  made.     (T.  D.  2513,  July  16,  1917.) 

§  276.    Same ;   Investigation  of  Transfers 

"If,  in  the  case  of  transfers  made  more  than  two  years  prior  to 
decedent's  death,  the  executors  or  administrators  shall  not  include 
the  value  of  the  transfers  upon  the  return  of  the  estate,  collectors 
shall  not  add  such  value  to  the  gross  estate  until  a  thorough  in- 
vestigation has  been  made,  all  the  facts  have  been  ascertained,  and 
the  collector  shall  have  satisfied  himself  that  the  transfers  were 
actually  made  with  a  view  of  providing  for  the  beneficiary  after 
or  because  of  decedent's  death."  (Treasury  Regulations  No. 
37,  Art.  IV,  T.  D.  2378.) 

§  277.  Same;  Material  Transfers  Within  Two  Years  of  Death 
"In  the  case  of  transfers  made  within  two  years  prior  to  dece- 
dent's death,  it  should  be  noted  that  if  such  transfers  were  made  in 
contemplation  of  death  they  are  to  be  included  in  the  gross  es- 
tate regardless  of  their  value.  It  is  only  where  the  value  is  a  'ma- 
terial part'  of  decedent's  whole  estate  that  the  presumption  is  that 
they  were  made  in  contemplation  of  death.  Where,  therefore,  an 
executor  has  made  return  and  the  collector  finds  that  transfers  of 
material  value  made  within  two  years  prior  to  decedent's  death 
have  been  omitted,  the  collector  shall  require  the  executor  to 
amend  the  return  by  including  such  transfers  in  the  gross  estate, 
unless  the  executor  shall  file  conclusive  evidence  that  the  trans- 
fers were  not  made  in  contemplation  of  death."  (Treasury  Reg- 
ulations No.  37,  art.  4,  T.  D.  2378.) 
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Some  decisions  rendered  under  similar  but  earlier  acts  of  Con- 
gress may  here  be  cited,  as  helpful  in  the  interpretation  of  the 
present  statute.  It  was  held,  for  instance,  that  a  deed  of  gift  to  a  son, 
though  made  as  an  advancement,  and  as  such  chargeable  against 
his  ultimate  share  of  the  father's  estate  under  a  will  existing  at  the 
time  of  the  deed,  was  a  "succession"  under  the  act  of  Congress  of 
1864,  as  a  conveyance  "without  adequate  and  valuable  considera- 
tion," and  was  therefore  taxable. °  But  a  deed  from  a  mother  to 
her  sons  conveying  land  "for  and  in  consideration  of  love  and  af- 
fection, and  for  the  further  consideration  of  the  assistance  they 
have  rendered  me  since  the  death  of  my  husband"  is  not  a  deed 
of  gift  made  without  valuable  and  adequate  consideration,  in  such 
sense  that  the  grantees  would  take  the  succession  subject  to  the 
inheritance  tax.^  In  another  ca^e,  the  testator,  his  son,  and  several 
others  formed  a  partnership  to  engage  in  banking  for  ten  years. 
The  articles  provided  that  the  death  of  one  or  more  of  the  part- 
ners, so  long  as  three  members  of  the  firm  survived,  should  not  work 
a  dissolution,  and  that  in  consideration  of  mutual  stipulations  and 
valuable  considerations  received  by  the  testator  from  the  other  par- 
ties to  the  contract,  on  testator's  death,  his  share  in  the  cap- 
ital and  profits  of  the  firm  should  become  absolutely  vested  in  his 
son  as  his  property.  It  was  held  that  the  son  acquired  a  vested 
interest  in  his  father's  interest  in  the  partnership  property  under 
the  partnership  agreement,  by  a  grant  based  on  a  sufficient  con- 
sideration, which  was  defeasible  only  on  the  survivorship  of  the 
testator  beyond  the  partnership  period,  and  hence  such  interest, 
having  vested  in  possession  independent  of  testator's  will,  was 
not  subject  to  taxation  under  the  act  of  Congress  of  1898,  laying  an 
inheritance  tax.'' 

§  278.      Property  Owned  Jointly 

"Decedent's  share  in  joint  bank  accounts  or  in  any  other  prop- 
erty owned  by  decedent  jointly  with  another  or  with  others  as 
tenants  in  entirety"  should  be  included  in  the  gross  estate.  "Only 
such  part  of  such  property  as  can  be  shown  never  to  have  been 
owned  by  the  decedent  can  be  excluded  from  his  gross  estate." 
(Treasury  Regulations  No.  Z7 ,  Art.  IV,  T.  D.  2378.)  It  is  also 
ruled  by  the  Treasury  Department  that  household  effects  and 
like  personal  property  used  by  husband  and  wife  jointly  in  the 

5  U.  S.  V.  Banks  (D.  C.)  17  Fed.  322. 

6  U.  S.  V.  Hart  (C.  C.)  4  Fed.  292. 

T  Blair  v.  Herold  (C.  C.)  150  Fed.  199. 
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marriage  relation  are  presumed  to  be  the  property  of  the  husband, 
and  in  the  absence  of  sufficient  evidence  to  rebut  this  presumption, 
they  must  be  returned  as  part  of  his  gross  estate.  (T.  D.  2529,  Oct. 
4,  1917.) 

§  279.      Decedent's  Interest  in  Community  Property 

"Under  the  Texas  law,  all  property  earned  by  a  husband  or 
wife  during  the  period  of  their  marriage  is  community  property 
and  owned  jointly.  The  death  of  either  does  not  affect  the  in- 
terest owned  by  the  survivor;  that  is,  this  interest  does  not  pass 
by  inheritance.  The  public  records  in  such  cases  may,  however,  be 
misleading  because  any  conveyance,  legally  made  to  both,  is  apt  to 
be  recorded  in  the  name  of  one,  usually  the  husband.  As  a  matter 
of  fact,  however,  there  is  a  legal  presumption  that  the  whole  prop- 
erty conveyed  to  either  is  community,  without  reference  to  the 
manner  of  its  acquisition.  However,  if  property  were  purchased 
by  the  separate  property  or  means  of  either,  or  were  received  by 
either  as  an  inheritance,  such  property  would  not  be  community, 
but  would  be  individual  property,  without  reference  to  the  man- 
ner in  which  the  deed  of  conveyance  is  stated.  Notwithstand- 
ing this,  however,  under  the  presumption  of  the  Texas  law,  it  would 
have  to  be  considered  community  property  until  facts  otherwise 
were  developed."  In  the  case  of  the  estate  in  question,  "the  rev- 
enue agent  reported  as  belonging  to  the  estate  of  the  deceased 
husband  the  entire  property,  which  the  public  records  showed  as 
in  his  name.  The  widow,  who  is  also  administratrix,  stated  to 
the  agent  that  the  entire  property  so  treated  by  the  agent  as  the 
gross  estate  of  the  deceased  husband  was  in  fact  community  prop- 
erty, but  up  to  this  time  she  has  submitted  no  evidence  substan- 
tiating this  contention.  While,  for  the  purposes  of  local  admin- 
istration, a  presumption  would  be  created  by  the  local  law  in  favor 
of  the  widow's  contention  in  this  case,  such  a  presumption  does 
not  rest  in  her  favor  so  far  as  any  responsibility  or  duty  that  may 
be  imposed  upon  her  by  federal  law  is  concerned.  No  state  stat- 
ute of  this  character  has  any  modifying  effect  whatever  upon  the 
explicit  terms  of  a  federal  taxing  act.  The  Act  of  Congress  cre- 
ates its  own  presumptions  and  defines  explicitly  the  terms  under 
which  exemption  from  tax  may  be  claimed."  Under  section  402 
of  the  Revenue  Act  of  1918,  "there  is  required  to  be  included  in 
the  gross  estate  of  a  decedent  all  the  interest  held  jointly  or  as  ten- 
ants in  the  entirety  by  the  decedent  and  another  person,  'except 
such  part  thereof  as  may  be  shown  to  have  originally  belonged  to 
such  other  person  and  never  to  have  belonged  to  the  decedent.'  Un- 
Bl.Fed.Tax.(4th  Ed.)— 21  (321) 


§   280  FEDERAL  TAXES  (Ch.  11 

der  this  paragraph  of  the  taxing  act,  wherever  the  public  records 
show  property  in  the  name  of  the  decedent,  the  presumption  is  that 
it  was  the  sole  property  of  the  decedent,  and  the  burden  of  proving 
that  another  person  owned,  prior  to  the  decedent's  death,  any  in- 
terest therein  is  not  upon  the  government,  but  is  upon  the  estate. 
You  will  note  the  extremely  limiting  terms  of  the  paragraph  quoted 
above,  and  that  it  must  be  shown  that  any  part  of  the  property 
to  be  excluded  from  the  gross  estate  must  have  actually  belonged 
in  the  first  instance  to  a  person  other  than  the  decedent  and  that  it 
has  never  been  owned  by  the  decedent.  If,  under  the  Texas  law, 
property  conveyed  to  a  husband  or  wife  during  their  marriage  is 
taken  by  each  in  entirety  and  in  such  a  manner  that  it  could  not 
be  contended  that  any  specific  part  of  it  belonged  to  either,  but 
that  each  was  the  owner  of  all,  and  upon  the  death  of  either  no 
new  interest  or  title  vested  in  the  survivor,  as  is  the  case  in  some 
states,  the  government,  under  a  strict  and  technical  interpreta- 
tion of  section  402,  would  perhaps  be  justified  in  demanding  that 
the  whole  of  the  property  thus  owned  be  included  as  a  portion  of 
the  gross  estate  of  the  decedent.  This,  however,  does  not  seem  to 
have  been  the  intent  of  Congress,  and  it  has  heretofore  been  ruled 
in  a  similar  case  that  one-half  of  the  property  thus  owned  jointly 
should  be  returned  as  a  portion  of  the  gross  estate  of  the  decedent 
husband  or  wife  as  the  case  might  be."  (T.  D.  2450,  February  14, 
1917.)  . 

§  280.      Gross  Estate  Where  No  Executor  Appointed 

In  the  case  of  property  of  a  decedent  for  whose  estate  no  execu- 
tor or  administrator  has  been  appointed,  all  the  property  and  in- 
terests of  the  decedent,  including  the  interests  described  in  §  261, 
supra,  will  be  aggregated  to  determine  the  gross  estate.  (Treasury 
Regulations  No.  37,  Art.  V,  T.  D.  2378.) 

§  281.     Situs  of  Property  of  Nonresident  Decedents 

In  the  case  of  nonresident  decedents,  stock  owned  in  a  domes- 
tic corporation  is  to  be  treated  as  a  part  of  the  gross  estate  in  the 
United  States,  Hawaii,  or  Alaska.  Also  property  transferred  by  a 
nonresident  decedent  in  contemplation  of  death  (as  such  transfers 
are  above  described)  and  property  in  which  he  had  a  joint  interest 
will  be  treated  as  part  of  the  gross  estate  in  the  United  States, 
Hawaii,  and  Alaska,  if  their  situs  was  in  the  United  States,  Hawaii, 
or  Alaska,  either  at  the  time  of  making  a  transfer  thereof  or  at  the 
time  of  decedent's  death.  (Treasury  Regulations  No.  Zl ,  Art.  VI, 
T.  D.  2378.)     Bonds  of  domestic  corporations  owned  by  a  nonres- 
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ident  decedent  are  returnable  as  a  portion  of  his  gross  estate  only 
in  case  they  are  physically  situated  within  the  United  States,  etc., 
at  the  time  of  his  death.  If  neither  the  decedent's  domicile  nor  the 
physical  situs  of  his  property  was  within  the  United  States,  there 
is  no  jurisdiction  to  tax  it.  But  bonds  owned  by  a  resident  are 
taxable  wherever  they  may  be  situated  at  the  time  of  his  death. 
(T.  D.  2530,  Oct.  4,  1917.)  There  is,  however,  a  later  ruling  to 
the  effect  that  securities  such  as  shares  of  stock  in  domestic  cor- 
porations, which  are  property  within  the  United  States  within  the 
meaning  of  the  act,  belonging  to  a  nonresident  decedent,  and 
deposited  with  the  British  Treasury,  for  which  certificates  of  de- 
posit were  issued,  are  subject  to  estate  tax  on  the  death  of  such  de- 
cedent, if  the  certificates  have  not  previously  been  transferred.  (T. 
D.  2772,  Nov.  8,  1918.) 

§  282.     Income  and  Appreciation  During  Settlement 

Estimation  of  the  gross  estate  of  a  decedent  must  be  based  on 
the  value  of  the  property  at  the  time  of  his  death,  and  income 
earned  after  that  date  and  during  the  settlement  of  the  estate,  and 
appreciation  in  values  during  the  period  of  administration,  are  not 
to  be  returned  for  the  purpose  of  the  estate  tax.  (T.  D.  2406,  Dec. 
2,  1916,  rescinding  a  contrary  rule  originally  made  in  Treasury 
Regulations  No.  Z7 ,  Art.  VII.)  On  the  same  principle,  where  a 
decedent  owned  stock  in  a  corporation,  the  entire  amount  of  any 
dividend  declared  prior  to  the  day  of  his  death  should  be  included 
in  the  amount  of  his  gross  estate,  whether  received  before  or  after 
that  day.  But  with  regard  to  interest  on  bonds  a  different  rule 
applies,  and  actual  interest  accrued  up  to  the  day  of  the  decedent's 
death,  but  not  after,  is  to  be  included  in  the  gross  estate.  (T.  D. 
2483,  April  20,  1917.) 

§  283.     Deductions  to  Determine  Net  Estate 

For  the  purpose  of  determining  the  taxable  net  estate,  the  Act 
allows  certain  deductions  to  be  made  from  the  gross  estate,  includ- 
ing such  amounts  for  funeral  expenses,  legitimate  expenses  of  ad- 
ministration, valid  claims  against  the  estate,  unpaid  mortgages, 
losses  incurred  during  the  settlement  of  the  estate  if  not  compen- 
sated by  insurance  or  otherwise,  the  support  during  the  settlement 
of  the  estate  of  persons  dependent  upon  the  decedent,  "as  are  al- 
lowed by  the  laws  of  the  jurisdiction  under  which  the  estate  is 
being  administered."  The  Treasury  Department  rules  that  the 
concluding  part  of  this  sentence  limits  all  the  preceding  clauses, 
and  hence  that  there  cannot  be  deducted  from  the  gross  estate,  in 
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determining  the  net  estate  liable  to  the  tax,  any  funeral  or  other 
expenses  or  any  losses  or  charges  which  were  in  excess  of  the 
amounts  allowable  under  the  laws  of  the  local  jurisdiction  as  cred- 
its to  executors  or  administrators  in  their  accounts  in  the  probate 
court.  (T.  D.  2453,  March  7,  1917.)  Amounts  paid  to  states  on 
account  of  inheritance,  succession,  or  legacy  taxes  are  not  "such 
other  charges  against  the  estate  as  are  allowed  by  the  laws  of  the 
jurisdiction,"  and  accordingly  are  not  deductible  in  arriving  at  the 
amount  of  the  federal  estate  tax.  (T.  D.  2524,  Sept.  10,  1917,  re- 
voking T.  D.  2395.)  But  it  is  otherwise  as  to  any  tax  the  lia- 
bility for  which  attached  before  the  date  of  the  death.  The  ruling 
is  that  where  the  state  statute  makes  the  tax  a  lien  against  prop- 
erty, it  is  deductible  as  a  charge  against  the  estate,  and  where  it  is 
a  personal  obligation  of  the  taxpayer,  it  is  deductible  as  a  claim 
against  the  estate.  Taxes  are  never  deductible  as  "administration 
expenses."  In  certain  jurisdictions  taxes  upon  both  real  and  per- 
sonal property  are  assessed  prior  to  the  expiration  of  the  period  for 
which  the  tax  is  laid ;  payment  is  not  required  until  a  date  subse- 
quent to  the  assessment;  and  the  tax  liability  is  created  as  of  a 
date  prior  to  the  performance  by  the  tax  officers  of  all  of  their  du- 
ties, such  as  determining  the  exact  amount  to  be  assessed  to  the 
taxpayer,  and  giving  him  notice  of  the  tax.  The  rule  for  determin- 
ing deductibility,  in  these  and  other  cases,  is  as  follows :  If  the  tax 
liability  is  created  as  of  a  date  in  the  lifetime  of  the  decedent,  the 
whole  tax  is  deductible,  although  the  entire  period  for  which  the 
tax  is  laid  has  not  elapsed,  its  exact  amount  is  not  then  ascertain- 
able, and  payment  is  not  required  until  a  later  date.  On  the  other 
hand,  if  the  tax  liability  is  created  as  of  a  date  subsequent  to  the 
decedent's  death,  no  part  of  it  is  deductible,  although  part  of  the 
period  for  which  the  tax  is  laid  elapsed  in  the  decedent's  lifetime. 
The  foregoing  rules  also  apply  to  taxes  on  income,  whether  im- 
posed by  state  statute  or  act  of  Congress.  Where  the  statute 
creates  either  a  lien  or  personal  obligation,  as  of  a  date  in  the  dece- 
dent's lifetime,  the  tax  is  deductible.  Where  the  lien  or  obligation 
is  created  as  of  a  date  subsequent  to  the  decedent's  death,  the  tax 
is  not  deductible.  The  income  and  excess  profits  taxes  imposed  by 
the  acts  of  Congress  constitute  personal  obligations  of  the  tax- 
payer, and  are  deductible  in  accordance  with  these  rules.  All  un- 
paid taxes  for  years  prior  to  that  in  which  the  decedent  died  are 
deductible.  For  the  j^ear  in  which  the  decedent  died,  the  tax  upon 
income  up  to  the  date  of  death  is  deductible.  (T.  D.  2771,  Nov.  8, 
1918.) 
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In  regard  to  the  deduction  for  unpaid  mortgages,  it  is  ruled  that 
"only  such  mortgages  as  were  existent  and  unpaid  at  the  time  of 
decedent's  death"  can  be  deducted.  "If  in  returning  the  gross  es- 
tate only  the  net  value  to  the  estate  of  the  mortgaged  property  is 
reported,  the  value  of  the  mortgages  cannot  be  deducted,  as,  ob- 
viously, this  would  effect  a  double  deduction."  (Treasury  Regula- 
tions No.  Zy,  art.  8,  T.  D.  2378.)  But  the  rule  now  is  that  mort- 
gages on  the  decedent's  property  should  be  shown  in  the  return 
under  the  heading  of  "deductions,"  and  the  full  value  of  the  mort- 
gaged realty  should  be  shown  under  the  item  "gross  estate."  And 
a  similar  rule  applies  to  hypothecated  personaltv.  (T.  D.  2513, 
July  16,  191f.) 

A  deduction  may  be  made  for  "losses  of  the  estate  arising  during 
the  legal  period  of  administration  and  caused  by  fires,  storms,  ship- 
wreck, or  other  unavoidable  accident,  or  by  theft.  Only  the  net 
loss,  after  all  compensation  from  insurance  or  otherwise  has  been 
credited,  can  be  deducted." 

An  allowance  for  the  support  of  decedent's  dependents  during  the 
legal  period  of  administration  "cannot  be  an  arbitrary  estimate,  but 
must  be  limited  to  the  amount  actually  paid  by  the  executors  or 
administrators  to  such  persons  as  were  dependent  upon  the  dece- 
dent for  support  at  the  time  of  his  death."  (Treasury  Regulations 
No.  Z7,  Art.  VIII,  T.  D.  2378.)  In  order  to  justify  such  deduction 
there  must  be  (1)  a  bona  fide  disbursement  by  the  executor  in  mon- 
ey (2)  for  the  support  of  those  actually  dependent  upon  the  dece- 
dent. Though  money  may  be  actually  expended  for  their  support, 
it  is  not  deductible  if  they  had  sufficient  means  of  their  own ;  and 
(3)  the  amount  must  be  authorized  by  the  local  law  for  that  specific 
purpose,  but  not  necessarily  the  maximum  amount  so  authorized. 
(T.  D.  2531,  Oct.  4,  1917.) 

§  284.     Specific  Exemption  of  $50,000 

In  the  case  of  the  estates  of  all  residents,  an  exemption  of  $50,- 
000  is  allowed  in  determining  the  va^ue  of  the  net  estate  for  taxa- 
tion. But  in  the  case  of  nonresidents'  estates  no  such  exemption  is 
allowed,  the  only  allowable  deductions  from  the  gross  estate  being 
a  certain  proportion  of  such  charges  and  losses  as  are  allowed  the 
estates  of  residents.  (Treasury  Regulations  No.  37,  Art.  Ill,  T.  D. 
2378.) 

§  285.     Deductions  in  Case  of  Estates  of  Nonresidents 

In  the  case  of  a  nonresident  decedent,  deductions  may  be  made 
for   funeral   expenses,   costs   of   administration,    valid    claims    and 
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charges  against  the  estate,  unpaid  mortgages,  losses  during  ad- 
ministration, and  the  support  of  dependents,  as  in  the  case  of  resi- 
dents, but  not  to  the  whole  extent  of  such  costs  and  charges,  but 
to  the  extent  of  such  a  proportion  of  them  as  exists  between  the 
value  of  the  entire  gross  estate  and  the  value  of  that  part  of  it  which 
is  in  the  United  States,  including  Alaska  and  Hawaii.  For  in- 
stance, if  ten  per  cent  of  the  entire"  gross  estate  is  situated  in  the 
United  States,  ten  per  cent  of  the  total  of  such  costs  and  charges 
may  be  deducted.  (Treasury  Regulations  No.  37,  Art.  IX,  T.  D. 
2378.)  Furthermore,  the  law  specifically  provides  that  if  any  de- 
ductions whatever  are  to  be  allowed  from  the  gross  estate  of  a  non- 
resident decedent,  the  return  filed  by  the  executor  or  administrator 
must  show  not  only  the  value  of  the  gross  estate  situated  in  the 
United  States,  but  also  the  value  of  all  the  property  and  interests 
of  the  decedent,  wherever  situated. 

§  286.     Notice  to  be  Filed  by  Executors 

Within  sixty  days  after  the  issuance  by  the  court  of  letters  tes- 
tamentary or  letters  of  administration,  a  formal  notice  of  such  issu- 
ance must  be  filed  by  the  executor  or  administrator  with  the  collec- 
tor of  internal  revenue  of  the  district  in  which  the  decedent  was  a 
resident  at  the  time  of  his  death.  (Treasury  Regulations  No.  Z7 , 
Art.  X,  T.  D.  2378.) 

§  287.     Notice  to  be  Given  by  Others  than  Executors 

Within  thirty  days  after  the  death  of  a  decedent  whose  estate  is 
taxable,  the  sixty-day  notice  must  be  filed  by  others  than  executors 
or  administrators,  as  follows : 

(1)  By  the  surviving  husband  or  wife,  as  the  case  may  be,  for 
one-half  the  value  at  the  decedent's  death  of  any  community  prop- 
erty owned  by  the  decedent  and  the  survivor. 

(2)  By  the  first  taker  after  the  decedent  of  any  of  the  decedent's 
real  property,  where  this  passes,  in  accordance  with  the  local  law, 
directly  to  the  heirs  of  the  decedent. 

(3)  By  donees  who  have  received  within  two  years  prior  to  the 
decedent's  death  any  gift  of  material  value  from  the  decedent,  or 
who  have  received  at  qny  time  whatever  gifts  made  by  decedent  in 
contemplation  of,  or  intended  to  take  legal  effect  at,  his  death. 

(4)  By  trustees  holding  property  conveyed  during  lifetime  by  the 
decedent  in  contemplation  of  death  or  with  intent  to  provide  for 
others  than  decedent  at  or  after  decedent's  death,  regardless  of  the 
date  of  the  instrument  making  the  conveyance,  or  the  date  of  pos- 
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session  by  the  trustee,  or  the  date  of  vesting  of  the  right  of  survi- 
vors to  possession  or  enjoyment  at  or  after  decedent's  death. 

(5)  By  fiduciaries  holding  property  of  any  kind  jointly  or  in  en- 
tirety for  the  decedent"  and  another  or  others. 

(6)  By  any  other  person  or  corporation  holding  at,  or  taking  im- 
mediately upon  decedent's  death  any  property  included  in  the  gross 
estate  (as  defined  in  the  Act),  which  property  may  not  be  taken  in 
charge  by  the  decedent's  executor  or  administrator,  if  any.  (T.  D, 
2454,  Feb.  28,  1917.)  ''Any  person  coming  into  possession,  prior  to 
the  issuance  of  letters  to  executors  or  administrators,  of  any  prop- 
erty of  the  decedent,  shall,  within  sixty  days  from  the  day  of  ac- 
quiring possession,  file  a  similar  notice  with  the  collector."  (Treas- 
ury Regulations  No.  2>7 ,  Art.  X,  T.  D.  2378.) 

§  288.      Duty  of  Beneficiaries  as  to  Notice 

Beneficiaries  coming  into  possession  of  any  property  of  a  dece- 
dent, where  no  executor  or  administrator  of  the  decedent's  property 
is  acting,  and  beneficiaries  coming  into  possession  of  any  property 
of  a  decedent  prior  to  the  appointment  of  executors  or  administra- 
tors, are  required,  where  the  estate  would  be  subject  to  taxation, 
to  file  the  sixty-day  notice  and  the  return  required  by  the  Act.  (T. 
D.  2372,  Sept.  25,  1916.)  And  in  the  case  of  an  estate  where  no  ex- 
ecutor or  administrator  comes  at  any  time  into  charge  of  the  prop- 
erty, the  burden  of  filing  the  notice  is  placed  by  law  upon  the  indi- 
vidual beneficiaries.  Each  such  beneficiary  having  reason  to  be- 
lieve that  the  total  property  of  the  decedent  exceeds  the  gross  value 
of  $60,000  or  the  net  value  of  $50,000,  must  file  the  thirty-day  notice 
with  the  collector  within  sixty  days  after  coming  into  possession  of 
any  portion  of  the  property. 

§  289.     Notice  by   Corporate   Transfer   Agents   and   Registers   of 
Bonds 

The  duties  of  corporate  transfer  agents,  registers  of  bonds,  and 
paying  agents,  and  of  corporations  performing  for  themselves  the 
duties  customarily  performed  by  such  agents,  with  reference  to  this 
tax,  are  defined  as  follows  : 

.  (1)  Where  the  transfer  of  stock  or  bonds  or  payment  of  divi- 
dends or  interest  theretofore  the  legal  property  of  a  decedent, 
whether  a  resident  or  a  nonresident,  is  made  to  or  upon  the  order 
of  an  executor,  or  administrator  acting  under  letters  granted  in  the 
United  States,  Hawaii,  or  Alaska,  the  corporate  agent  or  officer  will 
not  be  required  to  file  the  sixty-day  notice,  make  return,  or  pay 
tax. 
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(2)  The  sixty-day  notice  is  required  to  be  filed  whenever  a  cor- 
poration, its  transfer  agent,  register,  or  paying  agent  is  called  upon 
to  make  a  transfer  of  stock  or  bonds,  or  to  pay  interest  or  divi- 
dends, to  any  person  succeeding  in  right  thereto  a  stockholder  or 
bondholder  who,  since  September  8,  1916,  has  died  domiciled  out- 
side the  United  States,  Hawaii,  or  Alaska,  unless  such  successor  in 
interest  is  an  executor  or  administrator  of  the  nonresident  decedent 
acting  under  letters  granted  within  the  United  States,  Hawaii,  or 
Alaska. 

(3)  The  sixty-day  notice  will  show  the  name  and  address  at  the 
time  of  death  of  the  nonresident  decedent,  a  description  and  valua- 
tion of  the  property  to  be  transferred  or  paid,  and  the  name,  desig- 
nation (executor  or  other)  and  address  of  the  person  to  whom 
transfer  or  payment  is  made,  and  will  be  signed  by  the  proper  offi- 
cer or  agent  of  the  corporation. 

(4)  This  notice  must  be  filed  for  dividends  declared  prior  to  the 
day  of  death  and  for  interest  payable  after  death  to  the  extent  of 
the  portion  accrued  to  the  day  of  death. 

(5)  If  this  notice  be  filed  as  required  either  within  sixty  days 
from  death  or  immediately  upon  receipt  of  the  order  for  transfer  or 
payment,  the  transfer  or  payment  need  not  be  postponed.  The  col- 
lector, immediately  upon  receipt  of  the  notice,  will  communicate 
with  the  foreign  executor  or  succeeding  party  in  interest,  advising 
of  the  requirements  of  the  estate-taxing  Act  and  furnishing  a  blank 
form  for  the  making  of  the  return.  If,  within  the  legal  period,  the 
tax  is  not  paid,  proceedings  will  be  instituted  under  section  208  of 
the  Act  (U.  S.  Comp.  St.  1916,  §  6336y2i)  for  the  sale  of  the  proper- 
ty and  the  satisfaction  of  the  tax. 

(6)  In  every  case,  immediately  upon  receipt  of  the  sixty-day  no- 
tice herein  referred  to,  the  collector  will  notify  the  commissioner  of 
the  facts,  so  that  from  a  record  kept  in  the  commissioner's  office  it 
may  be  determined  whether  property  of  the  nonresident  is  located 
in  more  than  one  collection  district.     (T.  D.  2490,  May  14,  1917.) 

But  by  T.  D.  2708,  April  25,  1918,  the  following  "alternative  pro- 
cedure is  established  for  observance  by  transfer  agents  who  prefer 
this  method  to  that  prescribed  in  T.  D.  2490:  A  supply  of  Forrii 
706  will  be  furnished  by  the  Commissioner  or  any  collector  of  in- 
ternal revenue  to  any  transfer  agent.  The  transfer  agent  will  for- 
ward forms  to  its  foreign  offices  or  to  its  representatives  in  foreign 
countries,  with  instructions  that  whenever  an  order  is  received  for 
the  transfer  of  securities  belonging  to  a  nonresident  decedent,  the 
foreign  executor,  administrator,  or  beneficiary  of  the  estate  will  be 
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required  to  execute  a  complete  return  on  Form  706  of  all  property 
belonging  to  the  decedent  situated  in  the  United  States,  including 
shares  of  stock  in  a  domestic  corporation.  This  return,  in  tripli- 
cate, will  be  subscribed  and  sworn  to  before  a  notary  public  or  a 
similar  officer  qualified  to  administer  oaths.  If  the  notary  public 
or  other  officer  is  known  to  the  transfer  agent  and  his  signature  is 
guaranteed  by  the  transfer  agent,  the  authority  of  the  notary  pub- 
lic or  other  official  need  not  be  attested  by  a  certificate  of  a  United 
States  consul.  In  addition  to  the  return,  the  foreign  representative 
of  the  transfer  agent  will  obtain  from  the  personal  representative 
of  the  estate  a  copy  of  the  inventory  required  to  be  filed  by  the  pro- 
bate law  of  the  country  in  which  the  decedent  was  domiciled  at 
the  time  of  death,  which  copy  shall  be  certified  to  by  the  proper 
foreign  judicial  officer  under  the  same  conditions  provided  for  the 
certification  of  the  return.  The  return  and  inventory  will  be  for- 
warded to  the  United  States  with  the  order  for  transfer  of  the 
shares  of  stock.  Upon  receipt  of  the  return  and  inventory  by  the 
transfer  agent  the  items  on  the  return  will  be  carefully  checked 
against  the  inventory.  The  transfer  agent  will  retain  the  inventory 
and  send  the  return,  in  triplicate,  to  the  Commissioner  of  Internal 
Revenue  at  Washington,  with  a  certificate  to  the  effect  that  all 
property  disclosed  by  the  inventory  to  be  situated  in  the  United 
States  has  been  included  in  the  return  on  Form  706.  The  inventory 
will  be  furnished  for  inspection  by  the  Commissioner  of  Internal 
Revenue  in  any  case  where  the  commissioner  so  desires.  After  a 
review  of  the  return  and  verification  of  the  amount  of  tax  due,  two 
copies  of  the  return  will  be  forwarded  to  the  collector  to  whom  the 
tax  must  be  paid,  who  will  make  assessment,  and  upon  payment  of 
the  tax  issue  the  usual  receipts  in  triplicate  and,  in  addition,  will 
certify"  on  one  copy  of  the  return  furnished  him  that  the  amount 
of  tax  shown  by  the  return  to  be  due  has  been  paid.  This  certified 
and  receipted  copy  of  the  return  will  be  forwarded,  with  the  usual 
receipts  for  payment,  to  the  transfer  agent,  to  be  used  as  evidence 
that  the  securities  listed  on  the  retqrn  have  been  reported  to  the 
United  States  Government,  and  that  the  Federal  estate  tax  has 
been  paid  with  respect  to  all  property  disclosed  on  Form  706." 

§  290.     Notice  and  Return  in  Case  of  Nonresidents'  Estates 

The  sixty-day  notice  is  required  to  be  filed  for  all  property  of 
every  kind  located  or  legally  situate  in  this  country  (including  Ha- 
waii and  Alaska)  by  those  agents  or  representatives,  donees,  trans- 
ferees, trustees,  or  fiduciaries  of  a  decedent  dying  domiciled  abroad, 
whether  alien  or  citizen  of  the  United  States.     The  notice  must  be 
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filed  within  sixty  days  from  decedent's  death  with  the  collector  of 
internal  revenue  in  whose  district  the  property  within  this  country 
is  situate,  unless  the  local  agent,  etc.,  having  the  property  in  charge 
knows  that  there  is  other  property^  of  decedent  located  in  another 
collection  district,  in  which  case  tlie  notice  is  to  be  filed  with  the 
collector  of  internal  revenue  at  Baltimore,  Maryland.  If  it  is  not 
possible  for  the  local  agent,  representative,  etc.,  to  file  the  notice 
within  sixty  days  from  the  death  of  the  nonresident,  the  penalty 
denounced  in  the  Act  will  not  be  asserted  if  the  notice  is  filed  within 
sixty  days  from  the  day  upon  which  the  local  agent,  etc.,  receives 
information  of  the  nonresident  decedent's  death. 

In  due  time,  if  the  administrator  or  executor  of  the  nonresident 
decedent  has  failed  to  file  a  return  and  pay  the  tax  due,  the  collec- 
tor will  require  such  return  and  tax  payment  from  the  local  agent, 
representative,  etc.  No  deductions  whatever  from  the  gross  estate 
will  be  allowed  in  such  a  case  unless  all  the  property  of  the  non- 
resident decedent  is  shown  to  be  located  in  this  country  and  it  is 
established  that  all  has  been  returned  for  estate  tax.  Where  there 
is  more  than  one  holder  in  this  country  of  decedent's  property,  the 
collector  will  aggregate  the  separate  returns. 

Under  no  circumstances  may  the  local  agent,  representative,  etc., 
release  to  a  foreign  administrator  or  executor  or  a  foreign  benefi- 
ciary of  the  decedent  any  property  within  this  country  at  the  time 
of  decedent's  death  until  either  (1)  the  tax  due  because  thereof  has 
been  paid,  or  (2)  ancillary  letters  have  been  taken  out  in  this  coun- 
try or  otherwise  provision  has  been  made  by  the  estate  for  the 
satisfaction  of  the  tax  lien  resting  upon  the  decedent's  property  in 
this  country.  When  such  ?ncillary  letters  have  been  taken  out  or 
such  provision  has  been  ma  de,  the  local  agent,  representative,  etc., 
shall  immediately  inform  the  collector  fully  as  to  the  fact's.  An 
administrator  or  executor  acting  in  a  foreign  country  will  not  be 
recognized  as  relieving  others  in  charge  or  possession  of  a  dece- 
dent's property  from  responsibility  for  satisfying  the  requirements 
of  the  taxing  act,  unless  and  until  he  has  made  return  and  tendered 
payment  of  all  tax  due.  The  penalty  denounced  in  section  410  of 
the  Act  will  be  asserted  against  every  agent,  representative,  etc.,  in 
this  countiy  releasing  to  a  foreign  administrator  or  executor  or 
beneficiary  of  the  decedent  the  property  within  this  country,  ex- 
cept where  the  requirements  of  this  regulation  have  been  complied 
with. 

The  above  regulation  fully  applies  to  transfer  agents  of  corpo- 
rate stock  or  bonds,  receiving  into  possession  for  transfer  purposes 
such  personalty  of  a  nonresident  decedent.    The  transfer  shall  not 
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be  effected  or  the  stock  or  bonds  released  to  the  foreign  adminis- 
trator or  executor  or  the  succeeding  beneficiary  until  the  transfer 
agent  shall  have  been  fully  assured  either  that  the  tax  due  has 
been  paid  or  that  ancillary  letters  have  been  taken  out  in  this  coun- 
try or  provision  otherwise  made  for  the  satisfaction  of  the  tax  lien 
against  the  estate.  This  ruling  applies  also  to  safe-deposit  com- 
panies, warehouses,  and  similar  custodians  of  property  in  this  coun- 
try of  a  nonresident  decedent,  to  brokers  holding  as  collateral  se- 
curities belonging  to  a  nonresident  decedent,  to  banking  institu- 
tions holding  money  of  nonresident  decedents  on  deposit  or  for 
any  specific  purpose,  such  as  the  purchase  of  goods,  so  long  as  the 
title  rests  in  the  nonresident  decedent,  his  estate  or  his  heirs,  and 
to  debtors  in  this  country  of  nonresident  decedents.  It  does  not 
apply  to  carriers  of  property  of  a  nonresident  decedent  while  such 
property  is  in  their  charge  for  the  purpose  of  transit.  (T.  D.  2454, 
Feb.  28,  1917.) 

§  291.     Collectors  to  Inform  Executors  as  to  Beneficiaries 

Whenever  a  collector,  in  the  case  of  a  giv.en  estate,  receives  the 
notice  from  a  beneficiary,  and  there  are  administrators  or  executors 
acting,  he  shall  promptly  inform  the  executors  or  administrators  of 
the  beneficiary's  name  and  address,  in  order  that  the  executor  or 
administrator,  in  compliance  with  the  provisions  of  the  Act,  may 
ascertain  such  facts  with  regard  to  the  property  possessed  by  the 
beneficiary  as  the  executor  or  administrator  is  required  to  show 
upon  his  return. 

§  292.     Returns  by  Executors  or  Administrators 

A  return  of  the  gross  and  net  estate  must  be  filed  with  the  col- 
lector by  the  executor  or  administrator  within  one  year  after  the 
decedent's  death  and  before  distribution  or  tax  payment  is  made. 
All  information  called  for  upon  the  blank  return  must  be  given. 
The  values  of  securities  must  be  stated.  The  highest  selling  price 
of  stocks  and  bonds  on  the  day  of  the  death  fixes  the  value  to  be 
returned ;  or  if  no  sale  was  made,  then  the  highest  price  bid.  If 
the  stocks  and  bonds  are  not  listed  on  the  market,  the  executor 
may  put  upon  them,  from  the  best  evidence  he  possesses  a  value 
which  he  deems  to  be  the  true  value  as  of  the  day  of  the  decedent's 
death.     (T.  D.  2513,  July  16,  1917.) 

"Where  the  executor  has  requested  and  has  been  granted  an  exten- 
sion of  not  to  exceed  90  days  for  the  filing  of  estate-tax  return,  and 
represents  to  the  collector  that  complete  return  cannot  then  be  filed, 
the  collector,  upon  investigation,  and  if  he  is  satisfied  that  the  cause 
for  further  delay  is  unavoidable,  may  extend  the  time  for  filing  until 
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in  his  judgment  the  reasonable  ground  for  delay  has  been  removed. 
In  every  such  case  it  should  be  pointed  out  to  the  executor  that,  re- 
gardless of  the  further  extension,  interest  attaches  from  the  close  of 
the  original  90-day  extension  upon  all  the  unpaid  tax.  This  interest 
is  required  to  be  computed  from  the  day  of  the  decedent's  death,  and 
is  at  the  rate  of  6  per  cent  per  annum.  Collectors  should  note  that 
in  every  case  of  overdue  estate  tax,  where  the  additional  extension  of 
time  herein  provided  for  has  not  been  granted,  the  interest  rate  is  10 
per  cent  instead  of  6  per  cent  per  annum,  and  such  interest  is  also 
computed  from  the  day  of  the  decedent's  death."  (T.  D.  2637,  Jan. 
24,  1918.) 

§  293.     Same;   Tentative  Returns 

If  the  administration  of  the  estate,  at  the  expiration  of  the  statu- 
tory year,  is  in  such  incomplete  condition  that  correct  information 
as  to  the  value  of  the  net  estate  cannot  be  given,  a  tentative  return 
may  be  filed  showing  an  estimate  of  the  gross  and  net  estate  and 
the  tax  due,  and  such  estimated  tax  may  be  paid  at  the  time  the 
return  is  filed.  The  return  must  be  made  and  filed  with  the  col- 
lector in  duplicate,  one  copy  to  be  retained  by  the  collector  and 
one  forwarded  by  him  to  the  commissioner.  Where  a  tentative  re- 
turn has  been  filed,  a  final  and  complete  return  must  be  made  on  or 
before  the  date  of  final  payment  of  the  tax  in  full.  Wherever  there 
is  a  partial  payment  of  tax  in  advance,  a  tentative  return  must  be 
filed  before  the  collector  will  accept  the  partial  payment.  (Treas- 
ury Regulations  No.  37,  Art.  XIII,  T.  D.  2378.)  The  Treasury 
Department  has  also  made  the  following  ruling  on  the  subject  of 
tentative  returns :  "Section  407  of  the  Act  relates  primarily  to 
the  payment  of  the  tax  and  not  to  the  filing  of  the  return,  and  it 
contemplates  that  if,  at  the  time  the  tax  is  due,  it  is  impossible, 
because  of  delay  in  administration,  for  an  exactly  accurate  return 
to  be  made,  a  tentative  return  may  be  filed  and  the  tax  shown 
thereon  to  be  due  may  be  tentatively  accepted  by  the  collector. 
Neither  section  404  nor  section  407  contemplates  that  at  any  time 
return  may  be  filed  and  tax  paid  without  a  reasonably  approximate 
determination  of  the  facts  relating  to  the  gross  estate  and  the  sepa- 
rate legal  deductions.  Therefore,  when  application  is  made  to  col- 
lectors for  authority  to  file  returns  within  one  year  from  the  death 
of  the  decedent  whose  estate  is  being  returned,  collectors  will"  re- 
quire that  such  tentative  return  be  based  upon  determined  or  ac- 
curately determinable  values  of  gross  estate  and  items  of  deduc- 
tions, and  if  the  estate  in  question  has  not  reached  such  a  state  of 
settlement  that  a  reasonably  accurate  return  can  be  made,  advance 
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payment  of  tax  will  not  be  accepted."     (T.  D.  2415,  December  14, 
1916.) 

It  seems  to  be  the  present  holding  of  the  Treasury  Department 
that  a  tentative  return  can  be  made  only  at  the  expiration  of  the 
year,  when  the  estate  is  still  unsettled,  not  at  any  time  before 
that.  In  T.  D.  2756  (Sept.  5,  1918)  it  is  said  that  the  provision 
of  §  407  of  the  act,  providing  for  the  case  where  "for  any  rea- 
son the  amount  of  the  tax  cannot  be  determined,"  clearly  relates 
to  the  time  when  the  tax  is  due.  The  collector  is  not  required  to 
exercise  his  discretion  as  to  what  amount  will  satisfy  the  tax  until 
the  due  date  thereof.  It  is  obvious  that  no  discount  is  allowable 
upon  such  payment,  as  necessarily  the  payment  cannot  be  made 
before  the  expiration  of  a  year  following  decedent's  death.  The 
following  regulations  govern  the  above  payments :  If,  at  the  end 
of  the  year  following  decedent's  death,  the  executor  represents  and 
the  collector  is  satisfied  that  the  amount  of  the  tax  upon  the  es- 
tate cannot  be  determined,  a  return  may  be  filed  by  the  executor 
setting  forth  the  then  known  assets  of  the  estate  and  the  actual 
value  thereof  as  of  date  of  decedent's  death,  the  determined  and 
allowable  deductions  to  which  the  estate  is  entitled,  the  value  of 
the  net  estate  thus  disclosed,  and  the  tax  due  thefeon.  This  re- 
turn will  be  designated  "tentative."  The  tax  shown  to  be  due 
upon  the  tentative  return  should  be  paid,  and  entered  upon  the 
collector's  assessment  list  for  the  month  in  which  paid.  As  further 
provided  in  §  407  of  the  act,  if  the  amount  of  tax  as  finally  de- 
termined is  less  than  the  amount  paid  upon  the  basis  of  the  tenta- 
tive return,  the  Commissioner  will,  upon  filing  claim  on  Form  46, 
make  refund  of  the  excess  payment.  If  the  amount  of  tax  as 
finally  determined  exceeds  the  amount  so  paid,  the  Commissioner 
will  notify  the  executor  of  such  excess.  From  the  time  of  such 
notification  to  the  time  of  final  payment  of  such  excess  part  of  the 
tax,  interest  will  be  added  thereto  at  the  rate  of  10  per  cent,  per 
annum. 

§  294.     Place  for  Filing  Returns 

If  the  decedent  maintained  more  than  one  residence,  his  princi- 
pal residence,  that  is,  the  place  of  his  actual  domicile,  will  deter- 
mine the  internal  revenue  district  in  which  the  return  must  be  filed 
and  the  tax  paid.  If  the  decedent  was  a  nonresident  and  his  sole 
property  within  the  United  States  (including  Hawaii  and  Alaska) 
was  stock  or  bonds  of  an  American  corporation,  the  return  should 
be  filed  with  the  collector  in  whose  district  the  head  office  of  the 
corporation  is  located,  unless  the  estate  has  a  representative  in  this 
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country  having  the  stocks  or  bonds  in  charge,  in  which  case  the  re- 
turn may  be  filed  with  the  collector  in  whose  district  the  repre- 
sentative has  his  office.     (T.  D.  2513,  July  16,  1917.) 

Returns  on  Form  706  for  the  estates  of  nonresident  decedents 
will  be  forwarded  in  duplicate  by  the  executor  directly  to  the  Com- 
missioner of  Internal  Revenue,  who  will,  after  reviewing  them, 
send  them  to  the  proper  collector;  and  the  date  on  which  the  re- 
turn is  received  by  the  Commissioner  will  be  considered  the  date 
of  original  filing  with  the  collector  for  the  purpose  of  determining 
whether  the  return  is  filed  in  due  time.     (T.  D.  2691,  April  8,  1918.) 

§  295.     Value  of  Estate  as  Determining  Necessity  of  Return 

In  the  case  of  the  estates  of  residents,  neither  the  sixty-day  no- 
tice nor  the  return  can  be  required  except  where  the  gross  estate, 
as  defined  in  the  law  and  regulations,  exceeds  $60,000,  or  the  net 
estate,  computed  in  accordance  with  the  law  and  regulations,  ex- 
ceeds $50,000.  Wherever  either  of  these  conditions  exists,  the 
sixty-day  notice  and  the  return  must  be  filed.  But  a  return  is 
required  to  be  made  of  the  estate  of  every  nonresident  leaving  prop- 
erty in  the  United  States,  Alaska,  or  Hawaii,  without  regard  to 
the  amount  of  propertv  so  left.  (Treasury  Regulations  No.  ZJ , 
Arts.  XIV,  XV,  T.  D.  2378.) 

§  296.     When  Beneficiaries  must  File  Notice  and  Return 

In  the  case  of  estates  having  no  executors  or  administrators,  or 
where  any  part  of  the  gross  estate  passes  other  than  in  charge  of 
executors  or  administrators,  the  Act  places  upon  the  separate  bene- 
ficiaries the  precise  duties  with  regard  to  the  filing  of  the  sixty- 
day  notice  and  the  return  and  the  payment  of  the  tax  that  are  oth- 
erwise imposed  on  the  executors  and  administrators.  Each  such 
beneficiary  is  as  fully  liable  to  all  the  penalties  provided  in  the  Act 
as  is  the  executor  or  the  administrator.  Where  the  property  is  held 
for  the  beneficiary  by  guardians,  trustees,  or  fiduciaries,  the  sixty- 
day  notice  and  the  return  may  be  executed  by  such  representatives 
of  the  beneficiary.  (Treasury  Regulations  No.  Z7 ,  Art.  XVI,  T.  D. 
2378.) 

§  297.     When  Collectors  Make  Final  Return 

Each  beneficiary  making  return  for  any  part  of  the  estate  is  re- 
quired by  the  law  to  give  all  the  information  possible  regarding 
any  part  of  the  estate.  The  final  and  complete  return  in  cases 
where  no  executor  or  administrator  acts,  will  be  compiled  by  the 
collector  from  the  several  returns  of  the  individual  beneficiaries. 
After  having  determined  in  this  manner  the  total  gross  and  net  es- 
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tate,  the  rate  of  tax,  and  the  proportionate  amount  due  from  each 
beneficiary,  the  collector  shall  notify  each  beneficiary  accordingly, 
and  will  enter  upon  the  assessment  list  the  amount  of  tax  appor- 
tionable  to  each.  Where  a  return  is  materially  fal&e  or  incorrect, 
or  where  no  return  is  filed,  the  collector  or  his  deputy,  after  in- 
vestigation, shall  make  the  return,  and  the  commissioner  shall  as- 
sess the  tax  thereon.  Whenever  a  beneficiary  files  with  the  col- 
lector in  whose  district  he  resides  a  notice  of  the  receipt  of  prop- 
erty which  discloses  that  the  decedent  was  resident  at  the  time  of 
death  in  another  collection  district,  the  collector  receiving  the  no- 
tice shall  forward  it  to  the  proper  collector  and  shall  promptly  in- 
form the  beneficiary  as  to  the  collection  district  in  which  return  is 
required  to  be  made  and  tax  paid.  (Treasury  Regulations  No.  Z7 , 
Arts.  XVII-XIX,  T.  D.  2378.) 

§  298.     Penalties 

Two  separate  penalties  are  provided  in  connection  with  the 
thirty-day  notice  and  the  return.  (1)  For  a  false  statement  know- 
ingly made  in  a  notice  or  return  the  penalty  is  a  fine  not  to  exceed 
$5,000,  or  imprisonment  not  exceeding  one  year,  or  both.  (2)  For 
failure,  whether  through  neglect  or  otherwise,  to  file  the  notice 
or  the  return  at  the  times  required,  a  penalty  of  not  exceeding  $500, 
to  be  recovered  with  costs  of  suit  in  a  civil  action  in  the  name  of  the 
United  States.  (Treasury  Regulations  No,  Z7 ,  Art.  XXI,  T.  D. 
2378.) 

§  299.     Payment  of  Tax. 

The  tax  is  due  and  payable  one  year  from  the  day  of  decedent's 
death. 

The  Act  of  April  4,  1918,  §  6,  provides  that  "any  bonds  of 
the  United  States  bearing  interest  at  a  higher  rate  than  four  per 
cent.,  which  have  been  owned  by  any  person  continuously  for  at 
least  six  months  prior  to  the  date  of  his  death,  and  which  upon 
such  date  constitute  part  of  his  estate,  shall,  under  rules  and 
regulations  prescribed  by  the  Secretary  of  the  Treasury,  be  re- 
ceivable by  the  United  States  at  par  and  accrued  interest  in  pay- 
ment of  any  estate  or  inheritance  taxes  imposed  by  the  United 
States  under  or  by  virtue  of  any  present  or  future  law  upon  such 
estate  or  the  inheritance  thereof."  The  entire  estate  tax  may  be 
paid  in  bonds,  or  the  tax  may  be  paid  partially,  in  bonds  and 
partly  by  cash  or  check.  But  collectors  may  not  accept  bonds  the 
par  value  and  accrued  interest  on  which  aggregates  a  greater 
amount  than  the  tax.     (T.  D.  2705,  Apri!  23,  1918.) 
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§  300.     Advajice  Payment  Relieving  from  Interest 

Where,  prior  to  the  final  settlement  of  an  estate,  the  collector 
has  accepted  a  tax  payment  which  he  deems  sufficient  fully  to 
cover  the  estate's  liability,  such  payment  shall  relieve  from  the 
accruing  of  further  interest  until  such  time,  if  ever,  as  it  may  be 
determined  that  the  payment  was  insufficient.  The  collector  shall 
then  notify  the  persons  liable  for  the  additional  tax,  and  interest 
at  the  rate  of  10  per  cent  per  annum  shall  run  upon  the  due  tax 
from  the  date  of  the  collector's  notice  and  demand  until  the  date  of 
payment  of  the  entire  additional  tax  due.  (Treasury  Regulations 
No.  Z7,  Art.  XXV,  T.  D.  2378.) 

§  301.     Examination  of  Records  and  Documents 

Under  section  410  of  the  Act  the  commissioner,  or  any  collector 
or  law  officer,  or  his  authorized  deputy  or  agent,  has  authority  to 
examine  any  record,  file,  or  paper  containing,  or  supposed  by  the 
official  to  contain,  any  information  regarding  the  estate  of  a  dece- 
dent. Refusal  to  exhibit,  upon  the  official's  request,  any  such  rec- 
ord, file,  or  paper  renders  the  person  having  the  custody  of  the 
same  liable  to  a  penalty  of  not  exceeding  $500,  recoverable,  with 
costs,  in  a  civil  action  in  the  name  of  the  United  States.  Before 
proceeding  to  report  any  such  case  to  the  United  States  attorney, 
the  collector  or  agent  should  submit  all  the  facts  to  the  commis- 
sioner for  advice.  (Treasury  Regulations  No.  Z7 ,  Art.  XXVIII, 
T.  D,  2378.) 

§  302.     Abatement  and  Refund 

The  present  regulations  regarding  abatement  and  refund  claims 
will  apply.  Attention  is  called,  however,  to  the  provision  of  sec- 
tion 407,  that  where  a  tentative  payment  of  tax  is  made,  sufficient 
in  the  judgment  of  the  collector  at  that  time  to  cover  all  tax  lia- 
bility of  the  estate,  and  later  it  is  found  that  there  has  been  an 
overpayment,  refund  of  the  excess  shall  be  made.  This  would  ap- 
ply regardless  of  whether  the  claim  were  filed  within  two  years 
of  date  of  tax  payment.  (Treasury  Regulations  No.  Z7 ,  Art. 
XXIX,  T.  D.  2378.) 
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§  303.     Introduction 

In  the  framing  of  the  Revenue  Act  of  1918,  that  portion  of  the  fed- 
eral revenue  system  which  relates  to  the  taxes  on  war  profits  and  ex- 
cess prcffits  underwent  a  very  drastic  and  searching  revision.  So 
many  changes  were  introduced,  both  in  substance  and  in  detail,  that 
the  measure  which  emerged,  as  Title  III  of  the  Revenue  Act  of  1918, 
bears  but  little  resemblance  to  the  excess  profits  tax  imposed  by 
the  act  of  1917.  For  this  reason,  practically  all  the  rulings  and  reg- 
ulations made  for  carrying  into  effect  the  earlier  act  have  been  su- 
perseded and  rendered  inapplicable.  At  present,  therefore,  little 
more  can  be  given  in  this  work  than  the  text  of  the  new  act. 

§  304.     General  Definitions 

This  title  of  the  act  begins  by  providing  that  "when  used  in  this 
title,  the  terms  'taxable  year,'  'fiscal  year,'  'personal  service  cor- 
poration,' 'paid  or  accrued'  and  'dividends'  shall  have  the  same 
meaning  as  provided  for  the  purposes  of  the  income  tax.  The  first 
taxable  year  for  the  purposes  of  this  title  shall  be  the  same  as  the 
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first  taxable  year  for  the  purposes  of  the  income  tax."     (Revenue 
Act  of  1918,  §  300.) 

§  305.     Imposition  and  Rate  of  Tax 

That  in  lieu  of  the  tax  imposed  by  Title  II  of  the  Revenue  Act  of 
1917,  but  in  addition  to  the  other  taxes  imposed  by  this  act,  there 
shall  be  levied,  collected  and  paid  for  the  taxable  year  1918,  upon 
the  net  income  of  every  corporation  a  tax  equal  to  the  sum  of  the 
follow^ing : 

First  Bracket.  30  per  centum  of  the  amount  of  the  net  income 
in  excess  of  the  excess-profits  credit  (determined  under  section  312 
[infra,  §  312])  and  not  in  excess  of  20  per  centum  of  the  invested 
capital ; 

Second  Bracket.  65  per  centum  of  the  amount  of  the  net  income 
in  excess  of  20  per  centum  of  the  invested  capital ; 

Third  Bracket.  The  sum,  if  any,  by  which  80  per  centum  of  the 
amount  of  the  net  income  in  excess  of  the  war-profits  credit  (de- 
termined under  section  311  [infra,  §  311])  exceeds  the  amount  of 
the  tax  computed  under  the  first  and  second  brackets. 

(b)  For  the  taxable  year  1919  and  each  taxable  year  thereafter 
there  shall  be  levied,  collected,  and  paid  upon  the  net  income  of  ev- 
ery corporation  (except  corporations  taxable  under  subdivision  (c) 
of  this  section)  a  tax  equal  to  the  sum  of  the  following : 

First  Bracket.  20  per  centum  of  the  amount  of  the  net  income 
in  excess  of  the  excess-profits  credit,  and  not  in  excess  of  20  per 
centum  of  the  invested  capital ; 

Second  Bracket.  40  per  centum  of  the  amount  of  the  net  income 
in  excess  of  20  per  centum  of  the  invested  capital. 

(c)  For  the  taxable  year  1919  and  each  taxable  year  thereafter 
there  shall  be  levied,  collected,  and  paid  upon  the  net  income  of 
every  corporation  which  derives  in  such  year  a  net  income  of  more 
than  $10,000  from  any  government  contract  or  contracts  made  be- 
tween April  6,  1917,  and  November  11,  1918,  both  dates  inclusive, 
a  tax  equal  to  the  sum  of  the  following : 

(1)  Such  a  portion  of  a  tax  computed  at  the  rates  specified  in 
subdivision  (a)  as  the  part  of  the  net  income  attributable  to  such 
government  contract  or  contracts  bears  to  the  entire  net  income. 
In  computing  such  tax  the  excess-profits  credit  and  the  war-profits 
credit  applicable  to  the  taxable  year  shall  be  used ; 

(2)  Such  a  portion  of  a  tax  computed  at  the  rates  specified  in 
subdivision  (b)  as  the  part  of  the  net  income  not  attributable  to 
such  government  contract  or  contracts  bears  to  the  entire  net  in- 
come. 
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For  the  purpose  of  determining  the  part  of  the  net  income  at- 
tributable to  such  government  contract  or  contracts,  the  proper  ap- 
portionment and  allocation  of  the  deductions  with  respect  to  gross 
income  derived  from  such  government  contract  or  contracts  and 
from  other  sources,  respectively,  shall  be  determined  under  rules 
and  regulations  prescribed  by  the  Commissioner  with  the  approval 
of  the  Secretary. 

(d)  In  any  case  where  the  full  amount  of  the  excess-profits  credit 
is  not  allowed  under  the  first  bracket  of  subdivision  (a)  or  (b),  by 
reason  of  the  fact  that  such  credit  is  in  excess  of  20  per  centum  of 
the  invested  capital,  the  part  not  so  allowed  shall  be  deducted  from 
the  amount  in  the  second  bracket. 

(e)  For  the  purposes  of  the  Act  approved  March  21,  1918,  en- 
titled "An  Act  to  provide  igr  the  operation  of  transportation  sys- 
tems while  under  federal  control,  for  the  just  compensation  of  their 
owners  and  for  other  purposes,"  the  tax  imposed  by  this  title  shall 
be  treated  as  levied  by  an  Act  in  amendment  of  Title  II  of  the  Rev- 
enue Act  of  1917.     (Revenue  Act  of  1918,  §  301.) 

§  306.     Limitation  of  Total  Amount  of  Tax 

That  the  tax  imposed  by  subdivision  (a)  of  section  301  shall  in  no 
case  be  more  than  30  per  centum  of  the  amount  of  the  net  income 
in  excess  of  $3,000  and  not  in  excess  of  $20,000,  plus  80  per  centum 
of  the  amount  of  the  net  income  in  excess  of  $20,000;  the  tax  im- 
posed by  subdivision  (b)  of  section  301  shall  in  no  case  be  more 
than  20  per  centum  of  the  amount  of  the  net  income  in  excess  of 
$3,000  and  not  in  excess  of  $20,000,  plus  40  per  centum  of  the 
amount  of  the  net  income  in  excess  of  $20,000 ;  and  the  above  limi- 
tations shall  apply  to  the  taxes  computed  under  subdivisions  (a) 
and  (b)  of  section  301,  respectively,  when  used  in  subdivision  (c) 
of  that  section.  Nothing  in  this  section  shall  be  construed  in  such 
manner  as  to  increase  the  tax  imposed  by  section  301.  (Revenue 
Act  of  1918,  §  302.) 

§  307.     Corporations  Partly  of  the  "Personal  Service"  Kind 

That  if  part  of  the  net  income  of  a  corporation  is  derived  (1) 
from  a  trade  or  business  (or  a  branch  of  a  trade  or  business)  in 
which  the  employment  of  capital  is  necessary,  and  (2)  a  part  (con- 
stituting not  less  than  30  per  centum  of  its  total  net  income)  is  de- 
rived from  a  separate  trade  or  business  (or  a  distinctly  separate 
branch  of  the  trade  or  business)  which  if  constituting  the  sole  trade 
or  business  would  bring  it  within  the  class  of  "personal  service 
corporations,"  then  (under  regulations  prescribed  by  the  Commis- 
sioner with  the  approval  of  the  Secretary)   the  tax  upon  the  first 
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part  of  such  net  income  shall  be  separately  computed  (allowing  in 
such  computation  only  the  same  proportionate  part  of  the  credits 
authorized  in  sections  311  and  312),  and  the  tax  upon  the  second 
part  shall  be  the  same  percentage  thereof  as  the  tax  so  computed 
upon  the  first  part  is  of  such  first  part:  Provided,  that  the  tax 
upon  such  second  part  shall  in  no  case  be  less  than  20  per  centum 
thereof,  unless  the  tax  upon  the  entire  net  income,  if  computed 
without  benefit  of  this  section,  would  constitute  less  than  20  per 
centum  of  such  entire  net  income,  in  which  event  the  tax  shall  be 
determined  upon  the  entire  net  income,  without  reference  to  this 
section,  as  other  taxes  are  determined  under  this  title.  The  total 
tax  computed  under  this  section  shall  be  subject  to  the  limitations 
provided  in  section  302.     (Revenue  Act  of  1918,  §  303.) 

§  308.     Exempt  Corporations  * 

"That  the  corporations  enumerated  in  section  231  shall,  to  the 
extent  that  they  are  exempt  from  income  tax  under  Title  II,  be 
exempt  from  taxation  under  this  title."  (Revenue  Act  of  1918,  § 
304.)  This  means  that  corporations  which  are  exempt  from  the 
payment  of  the  income  tax  shall  likewise  be  exempt  from  war 
profits  and  excess  profits  taxes.  These  corporations  are  enumerated 
^nd  described  in  §§  114-130  of  this  book. 

(b)  Any  corporation  whose  net  income  for  the  taxable  year  is 
less  than  $3,000  shall  be  exempt  from  taxation  under  this  title. 

(d)  In  the  case  of  any  corporation  engaged  in  the  mining  of  gold, 
the  portion  of  the  net  income  derived  from  the  mining  of  gold  shall 
be  exempt  from  the  tax  imposed  by  this  title,  and  the  tax  on  the  re- 
maining portion  of  the  net  income  shall  be  the  proportion  of  a  tax 
computed  without  the  benefit  of  this  subdivision  which  such  re- 
maining portion  of  the  net  income  bears  to  the  entire  net  income. 
(Revenue  Act  of  1918,  §  304.) 

§  309.     Tax  Computed  for  Part  of  Year 

That  if  a  tax  is  computed  under  this  title  for  a  period  of  less  than 
twelve  months,  the  specific  exemption  of  $3,000,  wherever  referred 
to  in  this  title,  shall  be  reduced  to  an  amount  which  is  the  same  pro- 
portion of  $3,000  as  the  number  of  months  in  the  period  is  of  twelve 
months.     (Revenue  Act  of  1918,  §  305.) 

§  310.     Meaning  of  "Prewar  Period" 

That  as  used  in  this  title  the  term  "prewar  period"  means  the 
calendar  years  1911,  1912,  and  1913,  or,  if  a  corporation  was  not  in 
existence  during  the  whole  of  such  period,  then  as  many  of  such 
years  during  the  whole  of  which  the  corporation  was  in  existence. 
(Revenue  Act  of  1918,  §  310.) 
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§311.    War-Profits  Credit 

(a)  That  the  war-profits  credit  shall  consist  of  the  sum  of: 

(1)  A  specific  exemption  of  $3,000;    and 

(2)  An  amount  equal  to  the  average  net  income  of  the  corpora- 
tion for  the  prewar  period,  plus  or  minus,  as  the  case  may  be,  10 
per  centum  of  the  difference  between  the  average  invested  capital 
for  the  prewar  period  and  the  invested  capital  for  the  taxable  year. 
If  the  tax  is  computed  for  a  period  of  less  than  twelve  months, 
such  amount  shall  be  reduced  to  the  same  proportion  thereof  as  the 
number  of  months  in  the  period  is  of  twelve  months. 

(b)  If  the  corporation  had  no  net  income  for  the  prewar  period, 
or  if  the  amount  computed  under  paragraph  (2)  of  subdivision  (a) 
is  less  than  10  per  centum  of  its  invested  capital  for  the  taxable 
year,  then  the  war-profits  credit  shall  be  the  sum  of : 

(1)  A  specific  exemption  of  $3,000;    and 

(2)  An  amount  equal  to  10  per  centum  of  the  invested  capital 
for  the  taxable  year. 

(c)  If  the  corporation  was  not  in  existence  during  the  whole  of 
at  least  one  calendar  year  during  the  prewar  period,  then,  except 
as  provided  in  subdivision  (d),  the  war-profits  credit  shall  be  the 
sum  of: 

(1)  A  specific  exemption  of  $3,000 ;   and 

(2)  An  amount  equal  to  the  same  percentage  of  the  invested  cap- 
ital of  the  taxpayer  for  the  taxable  year  as  the  average  percentage 
of  net  income  to  invested  capital,  for  the  prewar  period,  of  corpo- 
rations engaged  in  a  trade  or  business  of  the  §ame  general  class  as 
that  conducted  by  the  taxpayer ;  but  such  amount  shall  in  no  case 
be  less  than  10  per  centum  of  the  invested  capital  of  the  taxpayer 
for  the  taxable  year.  Such  average  percentage  shall  be  determined 
by  the  Commissioner  on  the  basis  of  data  contained  in  returns  made 
under  Title  II  of  the  Revenue  Act  of  1917,  and  the  average  known 
as  the  median  shall  be  used.  If  such  average  percentage  has  not 
been  determined  and  published  at  least  30  days  prior  to  the  time 
when  the  return  of  the  taxpayer  is  due,  then  for  purposes  of  such 
return  10  per  centum  shall  be  used  in  lieu  thereof ;  but  such  aver- 
age percentage  when  determined  shall  be  used  for  the  purposes 
of  section  250  in  determining  the  correct  amount  of  the  tax. 

(d)  The  war-profits  credit  shall  be  determined  in  the  manner 
provided  in  subdivision  (b)  instead  of  in  the  manner  provided  in 
subdivision  (c),  in  the  case  of  any  corporation  which  was  not  in  ex- 
istence during  the  w^hole  of  at  least  one  calendar  year  during  the 
prewar  period  if  (1)  a  majority  of  its  stock  at  any  time  during  the 
taxable  year  is  owned  or  controlled,  directly  or  indirectly,  by  a  cor- 
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poration  which  was  in  existence  during  the  whole  of  at  least  one 
calendar  year  during  the  prewar  period,  or  if  (2)  50  per  centum  or 
more  of  its  gross  income  (as  computed  under  section  233  for  in- 
come tax  purposes)  consists  of  gains,  profits,  commissions,  or  oth- 
er income,  derived  from  a  government  contract  or  contracts  made 
between  April  6,  1917,  and  November  11,  1918,  both  dates  inclusive, 
(e)  A  foreign  corporation  shall  not  be  entitled  to  a  specific  ex- 
emption of  $3,000.     (Revenue  Act  of  1918,  §  311.) 

§  312.    Excess-Profits  Credit 

That  the  excess-profits  credit  shall  consist  of  a  specific  exemp- 
tion of  $3,000  plus  an  amount  equal  to  8  per  centum  of  the  invest- 
ed capital  for  the  taxable  year.  A  foreign  corporation  shall  not  be 
entitled  to  the  specific  exemption  of  $3,000.  (Revenue  Act  of  1918, 
§  312.) 

§  313.     Example  of  Computation  of  Tax 

For  the  purpose  of  illustrating  the  method  of  computing  the  tax, 
we  assume  the  case  of  a  corporation  whose  books  show  the  following 
data : 

Invested  capital  for  the  taxable  year $40,000 

Net  income  for  taxable  year 30,000 

Average  invested  capital  for  prewar  period 30,000 

Average  net  income  for  prewar  period 12,000 

Then  the  computation  will  be  as  follows : 
Excess-profits  credit. 

Specific  exemption $3,000 

S/o  of  invested  capital 3,200 

Total  credit $6,200 

War-profits  credit. 

Specific  exemption $  3,000 

Average  net  income,  prewar  period 12,000 

10%  difference  between  invested  capital  for 
taxable  year  and  prewar  average  invested 
capital     1,000 

Total  credit $16,000 

FIRST   BRACKET 

(Applicable  to  net  income  in  excess  of  excess-profits  credit  and  not  in 

excess  of  20%  of  invested  capital  for  taxable  year.) 
Net  Income  Deduction  Am't  Taxable  Rate  Tax 

$8,000  $6,200  $1,800  30%  $540 
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SIJCOND  BRACKET 

(Applicable  to  net  income  in  excess  of  20%  of  invested  capital.) 
Net  Income  Deduction  Am't  Taxable  Rate  Tax 

$22,000  None  $22,000  65%      $14,300 

Amount  of  tax  under  first  bracket $      540 

Amount  of  tax  under  second  bracket 14,300 


$14,840 

THIRD  BRACKET  ' 

(Applicable  to  sum,  if  any,  by  which  80%  of  net  income  in  excess  of 

war-profits  credit  exceeds  amount  of  tax  under 

first  and  second  brackets.) 

Net  income  for  the  year $30,000 

Deduct  war-profits  credit 16,000 

Excess    $14,000 

80%  of  such  excess 11,200 

Amount  of  tax  under  first  and  second  brackets 14,840 

It  appears,  therefore,  that  the  corporation  in  question  would  not 
be  subject  to  any  tax  under  the  third  bracket.  Moreover,  it  could  avail 
itself  of  the  provision  of  the  statute  limiting  the  amount  of  this  tax 
or  fixing  a  maxirnum  excess-profits  tax,  as  may  be  seen  from  the  fol- 
lowing computation : 

LIMITATION  OF  TAX 

Net  income  in  excess  of  $3,000  and  not  in  excess  of 

$20,000 $17,000 

Tax  thereon  at  30% 5,100 

80%  of  net  income  in  excess  of  $20,000 8,000 

Sum  of  two  items  of  tax  ($5,100  plus  $8,000) 13,100 

Amount  of  tax  under  first  and  second  brackets 14,840 

Difiference  in  favor  of  corporation $  1,740 

§  314.     Determination  of  Net  Income 

"(a)  That  for  the  purpose  of  this  title  the  net  income  of  a  cor- 
poration shall  be  ascertained  and  returned — 

(1)  For  the  calendar  years  1911  and  1912  upon  the  same  basis 
and  in  the  same  manner  as  provided  in  section  38  of  the  Act  entitled 
'An  Act  to  provide  revenue,  equalize  duties,  and  encourage  the 
industries  of  the  United  States,  and  for  other  purposes,'  approved 
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August  5,  1909,  except  that  taxes  imposed  by  such  section  and 
paid  by  the  corporation  within  the  year  shall  be  included;  [section 
38  of  the  act  referred  to  was  the  statute  imposing  an  excise  tax 
on  corporations.] 

(2)  For  the  calendar  year  1913  upon  the  same  basis  and  in  the 
same  manner  as  provided  in  Section  II  of  the  Act  entitled  'An 
Act  to  reduce  tariff  duties  and  to  provide  revenue  for  the  gov- 
ernment and  for  other  purposes,'  approved  October  3,  1913  [the 
original  income  tax  act  of  that  year]  except  that  taxes  imposed  by 
section  38  of  such  Act  of  August  5,  1909,  and  paid  by  the  cor- 
poration within  the  year  shall  be  included,  and  except  that  the 
amounts  received  by  it  as  dividends  upon  the  stock  or  from  the 
net  earnings  of  other  corporations  subject  to  the  tax  imposed  by 
Se.ction  II  of  such  Act  of  October  3,  1913,  shall  be  deducted; 

(3)  For  the  taxable  year,  upon  the  same  basis  and  in  the  same 
manner  as  provided  for  income  tax  purposes  in  Title  II  of  this 
act. 

(b)  The  average  net  income  for  the  prewar  period  shall  be  de- 
termined by  dividing  the  number  of  years  within  that  period  during 
the  whole  of  which  the  corporation  was  in  existence  into  the  sum 
of  the  net  income  for  such  years,  even  though  there  may  have 
been  no  net  income  for  one  or  more  of  such  vears.  (Revenue  Act 
of  1918,  §  320.) 

§  315.     Determination  of  Invested  Capital;   Definitions 

"(a)  That  as  used  in  this  title,  the  term  "intangible  property' 
means  patents,  copyrights,  secret  processes  and  formulae,  good  will, 
trade-marks,  trade-brands,  franchises,  and  other  like  property. 

The  term  'tangible  property'  means  stocks,  bonds,  notes,  and 
other  evidences  of  indebtedness,  bills  and  accounts  receivable, 
leaseholds,   and  other  property  other  than   intangible  property. 

The  term  'borrowed  capital'  means  money  or  other  property  bor- 
rowed, whether  represented  by  bonds,  notes,  open  accounts,  or 
otherwise. 

The  term  'inadmissible  assets'  means  stocks,  bonds,  and  other 
obligations  (other  than  obligations  of  the  United  States),  the  div- 
idends or  interest  from  which  is  not  included  in  computing  net 
income,  but  where  the  income  derived  from  such  assets  consists 
in  part  of  gain  or  profit  derived  from  the  sale  or  other  disposition 
thereof,  or  where  all  or  part  of  the  interest  derived  from  such 
assets  is  in  eflfect  included  in  the  net  income  because  of  the  lim- 
itation on  the  deduction  of  interest  under  paragraph  (2)  of  subdi- 
vision (a)  of  section  234,  a  corresponding  part  of  the  capital  in- 
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vested  in  such  assets  shall  not  be  deemed  to  be  inadmissible  as- 
sets. 

The  term  'admissible  assets'  means  all  assets  other  than  inad- 
missible assets,  valued  in  accordance  with  the  provisions  of  sub- 
division (a)  of  section  326,  section  330,  and  section  331. 

(b)  For  the  purposes  of  this  title,  the  par  value  of  stock  or  shares 
shall,  in  the  case  of  stock  or  shares  issued  at  a  nominal  value  or 
having  no  par  value,  be  deemed  to  be  the  fair  market  value  as  of 
the  date  or  dates  of  issue  of  such  stock  or  shares."  (Revenue  Act 
of  1918,  §  325.)  , 

§  316.     How  Invested  Capital  Determined 

"(a)  That  as  used  in  this  title  the  term  'invested  capital'  for  any 
year  means  (except  as  provided  in  subdivisions  (b)  and  (c)  of 
this  section)  : 

(1)  Actual  cash  bona  fide  paid  in  for  stock  or  shares; 

(2)  Actual  cash  value  of  tangible  property,  other  than  cash,  bona 
fide  paid  in  for  stock  or  shares,  at  the  time  of  such  payment,  but  in 
no  case  to  exceed  the  par  value  of  the  original  stock  or  shares 
specifically  issued  therefor,  unless  the  actual  cash  value  of  such 
tangible  property  at  the  time  paid  in  is  shown  to  the  satisfaction 
of  the  Commissioner  to  have  been  clearly  and  substantially  in  ex- 
cess of  such  par  value,  in  which  case  such  excess  shall  be  treated 
as  paid-in  surplus :  Provided,  that  the  Commissioner  shall  keep  a 
record  of  all  cases  in  which  tangible  property  is  included  in  invested 
capital  at  a  value  in  excess  of  the  stock  or  shares  issued  therefor, 
containing  the  name  and  address  of  each  taxpayer,  the  business  in 
which  engaged,  the  amount  of  invested  capital  and  net  income 
shown  by  the  return,  the  value  of  the  tangible  property  at  the  time 
paid  in,  the  par  value  of  the  stock  or  shares  specifically  issued  there- 
for, and  the  amount  included  under  this  paragraph  as  paid-in  sur- 
plus. The  Commissioner  shall  furnish  a  copy  of  such  record  and 
other  detailed  information  with  respect  to  such  cases  when  re- 
quired by  resolution  of  either  house  of  Congress,  without  regard 
to  the  restrictions  contained  in  section  257 ; 

(3)  Paid-in  or  earned  surplus  and  undivided  profits,  not  includ- 
ing surplus  and  undivided  profits  earned  during  the  year; 

(4)  Intangible  property  bona  fide  paid  in  for  stock  or  shares 
prior  to  March  3,  1917,  in  an  amount  not  exceeding  (a)  the  actual 
cash  value  of  such  property  at  the  time  paid  in,  (b)  the  par  value 
of  the  stock  or  shares  issued  therefor,  or  (c)  in  the  aggregate  25 
per  centum  of  the  par  value  of  the  total  stock  or  shares  of  the  cor^ 
poration  outstanding  on  March  3,  1917,  whichever  is  lowest ; 
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(5)  Intangible  property  bona  fide  paid  in  for  stock  or  shares  on 
or  after  j\Iarch  3,  1917,  in  an  amount  not  exceeding  (a)  the  actual 
cash  value  of  such  property  at  the  time  paid  in,  (b)  the  par  value  of 
the  stock  or  shares  issued  therefor,  or  (c)  in  the  aggregate  25  per 
centum  of  the  par  value  of  the  total  stock  or  shares  of  the  corpo- 
ration outstanding  at  the  beginning  of  the  taxable  year,  whichever 
is  lowest:  Provided,  that  in  no  case  shall  the  total  amount  in- 
cluded under  paragraphs  (4)  and  (5)  exceed  in  the  aggregate  25 
per  centum  of  the  par  value  of  the  total  stock  or  shares  of  the  cor- 
poration outstanding  at  the  beginning  of  the  taxable  year;   but 

(b)  As  used  in  this  title  the  term  'invested  capital'  does  not  in- 
clude borrowed  capital. 

(c)  There  shall  be  deducted  from  invested  capital  as  above  de- 
fined a  percentage  thereof  equal  to  the  percentage  which  the  amount 
of  inadmissible  assets  is  of  the  amount  of  admissible  and  inadmis- 
sible assets  held  during  the  taxable  year. 

The  invested  capital  for  any  period  shall  be  the  average  invested 
capital  for  such  period,  but  in  the  case  of  a  corporation  making  a 
return  for  a  fractional  part  of  a  year,  it  shall  (except  for  the  purpose 
of  paragraph  (2)  of  subdivision  (a)  of  section  311)  be  the  same 
fractional  part  of  such  average  invested  capital. 

The  average  invested  capital  for  the  prewar  period  shall  be  de- 
termined by  dividing  the  number  of  years  within  that  period  during 
the  whole  of  which  the  corporation  was  in  existence  into  the  sum 
of  the  average  invested  capital  for  such  years.  (Revenue  Act  of 
1918,  §  326.) 

§  317.     Determination  of  Tax  in  Special  Cases 

That  in  the  following  cases  the  tax  shall  be  determined  as  pro- 
vided in  section  328   [next  section  of  this  book]  : 

(a)  Where  the  Commissioner  is  unable  to  determine  the  invested 
capital  as  provided  in  section  326; 

(b)  In  the  case  of  a  foreign  corporation; 

(c)  Where  a  mixed  aggregate  of  tangible  property  and  intangi- 
ble property  has  been  paid  in  for  stock  or  for  stock  and  bonds  and 
the  Commissioner  is  unable  satisfactorily  to  determine  the  re- 
spective values  of  the  several  classes  of  property  at  the  time  of 
payment,  or  to  distinguish  the  classes  of  property  paid  in  for  stock 
and  for  bonds,  respectively; 

(d)  Where  upon  application  by  the  corporation  the  Commissioner 
finds  and  so  declares  of  record  that  the  tax,  if  determined  without 
benefit  of  this  section,  would,  owing-  to  abnormal  conditions  af- 
fecting the  capital  or  income  of  the  corporation,  work  upon  the  cor- 
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poration  an  exceptional  hardship  evidenced  by  gross  disproportion 
between  the  tax  computed  without  benefit  of  this  section  and  the 
tax  computed  by  reference  to  the  representative  corporations  spec- 
ified in  section  328.  This  subdivision  shall  not  apply  to  any  case 
(1)  in  which  the  tax  (computed  without  benefit  of  this  section) 
is  high  merely  because  the  corporation  earned  within  the  taxable 
year  a  high  rate  of  profits  upon  a  normal  invested  capital,  nor  (2) 
in  which  50  per  centum  or  more  of  the  gross  income  of  the  cor- 
poration for  the  taxable  year  (computed  under  section  233  of  Title 
II)  consists  of  gains,  profits,  commissions,  or  other  income,  derived 
on  a  cost-plus  basis  from  a  government  contract  or  contracts  made 
between  April  6,  1917,  and  November  11,  1918,  both  dates  inclusive. 
(Revenue  Act  of  1918,  §  327.) 

§318.     Same;    Comparison  with  Average  Tax  of  Corporations  in 
Same  Business 

(a)  In  the  cases  specified  in  section  327  [preceding  section  of  this 
book]  the  tax  shall  be  the  amount  which  bears  the  same  ratio  to 
the  net  income  of  the  taxpayer  (in  excess  of  the  specific  exemption 
of  $3,000)  for  the  taxable  year,  as  the  average  tax  of  representative 
corporations  engaged  in  a  like  or  similar  trade  or  business,  bears 
to  their  average  net  income  (in  excess  of  the  specific  exemption 
of  $3,000)  for  such  year.  In  the  case  of  a  foreign  corporation  the 
tax  shall  be  computed  without  deducting  the  specific  exemption  of 
$3,000  either  for  the  taxpayer  or  the  representative  corporations. 
In  computing  the  tax  under  this  section  the  Commissioner  shall 
compare  the  taxpayer  only  with  representative  corporations  whose 
invested  capital  can  be  satisfactorily  determined  under  section  326, 
and  which  are,  as  nearly  as  may  be,  similarly  circumstanced  with 
respect  to  gross  income,  net  income,  profits  per  unit  of  business 
transacted  and  capital  employed,  the  amount  and  rate  of  war 
profits  or  excess  profits,  and  all  other  relevant  facts  and  circum- 
stances. 

(b)  For  the  purpose  of  subdivision  (a)  the  ratios  between  the 
average  tax  and  the  average  net  income  of  representative  corpo- 
rations shall  be  determined  by  the  Commissioner  in  accordance 
with  regulations  prescribed  by  him  with  the  approval  of  the  Sec- 
retary. 

In  cases  in  which  the  tax  is  to  be  computed  under  this  section, 
if  the  tax  as  computed  without  the  benefit  of  this  section  is  less 
than  50  per  centum  of  the  net  income  of  the  taxpayer,  the  install- 
ments shall  in  the  first  instance  be  computed  upon  the  basis  of 
such  tax;   but  if  the  tax  so  computed  is  50  per  centum  or  more  of 
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the  net  income,  the  installments  shall  in  the  first  instance  be  com- 
puted upon  the  basis  of  a  tax  equal  to  50  per  centum  of  the  net 
income.  In  any  case,  the  actual  ratio  when  ascertained  shall  be 
used  in  determining  the  correct  amount  of  the  tax.  If  the  correct 
amount  of  the  tax  when  determined  exceeds  50  per  centum  of  the 
net  income,  any  excess  of  the  correct  installments  over  the  amounts 
actually  paid  shall  on  notice  and  demand  be  paid  together  with 
interest  at  the  rate  of  I/2  of  1  per  centum  per  month  on  such  excess 
from  the  time  the  installment  was  due. 

(c)  The  Commissioner  shall  keep  a  record  of  all  cases  in  which 
the  tax  is  determined  in  the  manner  prescribed  in  subdivision  (a), 
containing  the  name  and  address  of  each  taxpayer,  the  business  in 
which  engaged,  the  amount  of  invested  capital  and  net  income 
shown  by  the  return,  and  the  amount  of  invested  capital  as  deter- 
mined under  such  subdivision.  The  Commissioner  shall  furnish 
a  copy  of  such  record  and  other  detailed  information  with  respect 
to  such  cases  when  required  by  resolution  of  either  House  of  Con- 
gress, without  regard  to  the  restrictions  contained  in  section  257. 
(Revenue  Act  of  1918,  §  328.) 

§  319.     Reorganizations;   Consolidations;   Change  of  Ownership 

That  in  the  case  of  the  reorganization,  consolidation,  or  change 
of  ownership  after  January  1,  1911,  of  a  trade  or  business  now  car- 
ried on  by  a  corporation,  the  corporation  shall  for  the  purpose  of 
this  title  be  deemed  to  have  been  in  existence  prior  to  that  date, 
and  the  net  income  and  invested  capital  of  such  predecessor  trade 
or  business  for  all  or  any  part  of  the  prewar  period  prior  to  the  or- 
ganization of  the  corporation  now  carrying  on  such  trade  or  busi- 
ness shall  be  deemed  to  have  been  the  net  income  and  invested  cap- 
ital of  such  corporation.  If  such  predecessor  trade  or  business  was 
carried  on  by  a  partnership  or  individual  the  net  income  for  the 
prewar  period  shall,  under  regulations  prescribed  by  the  Commis- 
sioner with  the  approval  of  the  Secretary,  be  ascertained  and  re- 
turned as  nearly  as  may  be  upon  the  same  basis  and  in  the  same 
manner  as  provided  for  corporations  in  Title  II,  including  a  rea- 
sonable deduction  for  salary  or  compensation  to  each  partner  or 
the  individual  for  personal  services  actually  rendered. 

In  the  case  of  the  organization  as  a  corporation  before  July  1, 
1919,  of  any  trade  or  business  in  which  capital  is  a  material  income- 
producing  factor  and  which  was  previously  owned  by  a  partnership 
or  individual,  the  net  income  of  such  trade  or  business  from  Jan- 
uary 1,  1918,  to  the  date  of  such  reorganization  may  at  the  option 
of  the  individual  or  partnership  be  taxed  as  the  net  income  of  a 
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corporation  is  taxed  under  Titles  II  and  III,  in  which  event  the  net 
income  and  invested  capital  of  such  trade  or  business  shall  be  com- 
puted as  if  such  corporation  had  been  in  existence  on  and  after 
January  1,  1918,  and  the  undistributed  profits  or  earnings  of  such 
trade  or  business  shall  not  be  subject  to  the  surtax  imposed  in  sec- 
tion 211,  but  amounts  distributed  on  or  after  January  1,  1918,  from 
the  earnings  of  such  trade  or  business  shall  be  taxed  to  the  re- 
cipients as  dividends,  and  all  the  provisions  of  Titles  II  and  III 
relating  to  corporations  shall,  so  far  as  practicable,  apply  to  such 
trade  or  business:  Provided,  that  this  paragraph  shall  not  apply 
to  any  trade  or  business  the  net  income  of  which  for  the  taxable 
year  1918  was  less  than  20  per  centum  of  its  invested  capital  for 
such  year:  Provided  further,  that  any  taxpayer  who  takes  advant- 
age of  this  paragraph  shall  pay  the  tax  imposed  by  section  1000 
[the  capital  stock  tax  on  corporations]  of  this  act  and  by  the  first 
subdivision  of  section  407  of  the  revenue  act  of  1916,  as  if  such 
taxpayer  had  been  a  corporation  on  and  after  January  1,  1918,  with 
a  capital  stock  having  no  par  value. 

If  any  asset  of  the  trade  or  business  in  existence  both  during  the 
taxable  year  and  any  prewar  year  is  included  in  the  invested  cap- 
ital for  the  taxable  year  but  is  not  included  in  the  invested  capital 
for  such  prewar  year,  or  is  valued  on  a  different  basis  in  computing 
the  invested  capital  for  the  taxable  year  and  such  prewar  year,  re- 
spectively, then  under  rules  and  regulations  to  be  prescribed  by 
the  Commissioner  with  the  approval  of  the  Secretary  such  read- 
justments shall  be  made  as  are  necessary  to  place  the  computation 
of  the  invested  capital  for  such  prewar  year  on  the  basis  employed 
in  determining  the  invested  capital  for  the  taxable  year.  (Revenue 
Act  of  1918,  §  330.) 

§  320.     Reorganization  Under  Same  Ownership 

In  the  case  of  the  reorganization,  consolidation,  or  change  of 
ownership  of  a  trade  or  business,  or  change  of  ownership  of  prop- 
erty, after  March  3,  1917,  if  an  interest  or  control  in  such  trade  or 
business  or  property  of  50  per  centum  or  more  remains  in  the  same 
persons,  or  any  of  them,  then  no  asset  transferred  or  received  from 
the  previous  owner  shall,  for  the  purpose  of  determining  invested 
capital,  be  allowed  a  greater  value  than  would  have  been  allowed 
under  this  title  in  computing  the  invested  capital  of  such  previous 
owner  if  such  asset  had  not  been  so  transferred  or  received :  Pro- 
vided, that  if  such  previous  owner  was  not  a  corporation,  then  the 
value  of  any  asset  so  transferred  or  received  shall  be  taken  at  its 
cost  of  acquisition  (at  the  date  w.hen  acquired  by  such  previous 
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owner)  with  proper  allowance  for  depreciation,  impairment,  bet- 
terment or  development,  but  no  addition  to  the  original  cost  shall 
be  made  for  any  charge  or  expenditure  deducted  as  expense  or 
otherwise  on  or  after  March  1,  1913,  in  computing  the  net  income 
of  such  previous  owner  for  purposes  of  taxation.  (Revenue  Act 
of  1918,  §  331.) 

§  321.     Tax  for  First  Taxable  Year 

(a)  That  if  a  corporation  (other  than  a  personal  service  corpora- 
tion) makes  return  for  a  fiscal  year  beginning  in  1917  and  ending 
in  1918,  the  tax  for  the  first  taxable  year  under  this  title  shall  be 
the  sum  of:  (1)  the  same  proportion  of  a  tax  for  the  entire  period 
computed  under  Title  II  of  the  Revenue  Act  of  1917  which  the  por- 
tion of  such  peri'od  falling  within  the  calendar  year  1917  is  of  the 
entire  period,  and  (2)  the  same  proportion  of  a  tax  for  the  entire 
period  computed  under  this  title  at  the  rates  specified  in  subdivi- 
sion (a)  of  section  301  which  the  portion  of  such  period  falling 
within  the  calendar  year  1918  is  of  the  entire  period.  Any  amount 
heretofore  or  hereafter  paid  on  account  of  the  tax  imposed  for  such 
fiscal  year  by  Title  II  of  the  Revenue  Act  of  1917  shall  be  cred- 
ited toward  the  payment  of  the  tax  imposed  for  such  fiscal  year  by 
this  title,  and  if  the  amount  so  paid  exceeds  the  amount  of  the  tax 
imposed  by  this  title,  the  excess  shall  be  credited  or  refunded  to 
the  corporation  in  accordance  with  the  provisions  of  section  252. 

(b)  If  a  corporation  makes  return  for  a  fiscal  year  beginning  in 
1918  and  ending  in  1919,  the  tax  for  such  fiscal  year  under  this 
title  shall  be  the  sum  of:  (1)  the  same  proportion  of  a  tax  for  the 
entire  period  computed  under  subdivision  (a)  of  section  301  which 
the  portion  of  such  period  falling  within  the  calendar  year  1918  is 
of  the  entire  period,  and  (2)  the  same  proportion  of  a  tax  for  the 
entire  period  computed  under  subdivision  (b)  or  (c)  of  section 
301  which  the  portion  of  such  period  falling  within  the  calendar 
year  1919  is  of  the  entire  period. 

(c)  If  a  partnership  or  a  personal  service  corporation  makes  re- 
turn for  a  fiscal  year  beginning  in  1917  and  ending  in  1918,  it  shall 
pay  the  ssmie  proportion  of  a  tax  for  the  entire  period  computed 
under  Title  II  of  the  Revenue  Act  of  1917  which  the  portion  of  such 
period  falling  within  the  calendar  year  1917  is  of  the  entire  period. 
Any  tax  paid  by  a  partnership  or  personal  service  corporation  for 
any  period  beginning  on  or  after  January  1,  1918,  shall  be  immedi- 
ately refunded  to  the  partnership  or  corporation  as  a  tax  errone- 
ously or  illegally  collected.    (Revenue  Act  of  1918,  §  335.) 
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§  322,     Returns ;   Payment  of  Tax ;   Penalties 

That  every  corporation  not  exempt  under  section  304  shall  make 
a  return  for  the  purposes  of  this  title.  Such  returns  shall  be  made, 
and  the  taxes  imposed  by  this  title  shall  be  paid,  at  the  same  times 
and  places,  in  the  same  manner,  and  subject  to  the  same  conditions, 
as  is  provided  in  the  case  of  returns  and  payment  of  income  tax 
by  corporations  for  the  purposes  of  Title  II,  and  all  the  provisions 
of  that  title  not  inapplicable,  including  penalties,  are  hereby  made 
applicable  to  the  taxes  imposed  by  this  title.  (Revenue  Act  of 
I  1918,  §  336.) 

§  323.     Special  Provision  as  to  Sale  of  Mines  or  Oil  or  Gas  Wells 

That  in  the  case  of  a  bona  fide  sale  of  mines,  oil  or  gas  wells,  or 
any  interest  therein,  where  the  principal  value  of  the  property  has 
been  demonstrated  by  prospecting  or  exploration  and  discovery 
work  done  by  the  taxpayer,  the  portion  of  the  tax  imposed  by  this 
title  attributable  to  such  sale  shall  not  exceed  20  per  centum  of  the 
selling  price  of  such  property  or  interest.  (Revenue  Act  of  1918, 
§  337.) 
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§  324.    Text  of  Statute 

This  is  a  special  excise  tax  on  corporations  which  is  levied  by 
Title  X  (section  1000)  of  the  Revenue  Act  of  1918,  modifying  and 
continuing  the  tax  imposed  by  section  407  of  the  Revenue  Act  of 
1916.     The  text  of  the  statute  is  as  follows: 

(a)  That  on  and  after  July  1,  1918,  in  lieu  of  the  tax  imposed 
by  the  first  subdivision  of  section  407  of  the  Revenue  Act  of  1916 — 

(1)  Every  domestic  corporation  shall  pay  annually  a  special  ex- 
cise tax  with  respect  to  carrying  on  or  doing  business,  equivalent 
to  $1  for  each  $1,000  of  so  much  of  the  fair  average  value  of  its  cap- 
ital stock  for  the  preceding  year  ending  June  thirtieth  as  is  in  ex- 
cess of  $5,000.  In  estimating  the  value  of  capital  stock  the  sur- 
plus and  undivided  profits  shall  be  included. 

(2)  Every  foreign  corporation  shall  pay  annually  a  special  excise 
tax  with  respect  to  carrying  on  or  doing  business  in  the  United 
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States,  equivalent  to  $1  for  each  $1,000  of  the  average  amount  of 
capital  employed  in  the  transaction  of  its  business  in  the  United 
States  during  the  preceding  year  ending  June  thirtieth. 

(b)  In  computing  the  tax  in  the  case  of  insurance  companies, 
such  deposits  and  reserve  funds  as  they  are  required  by  law  or  con- 
tract to  maintain  or  hold  for  the  protection  of  or  payment  to  or 
apportionment  among  policyholders   shall  not  be  included. 

(c)  The  taxes  imposed  by  this  section  shall  not  apply  in  any  year 
to  any  corporation  which  was  not  engaged  in  business  (or  in  the 
case  of  a  foreign  corporation  not  engaged  in  business  in  the  Unit- 
ed States)  during  the  preceding  year  ending  June  30,  nor  to  any 
corporation  enumerated  in  section  231. 

The  taxes  imposed  by  this  section  shall  apply  to  mutual  insur- 
ance companies,  and  in  the  case  of  every  such  domestic  company 
the  tax  shall  be  equivalent  to  $1  for  each  $1,000  of  the  excess  over 
$5,000  of  the  sum  of  its  surplus  or  contingent  reserves  maintained 
for  the  general  use  of  the  business  and  any  reserves  the  net  addi- 
tions to  which  are  included  in  net  income  under  the  provisions  of 
Title  II,  as  of  the  close  of  the  preceding  accounting  period  used  by 
such  company  for  purposes  of  making  its  income  tax  return :  Pro- 
vided, that  in  the  case  of  a  foreign  mutual  insurance  company  the 
tax  shall  be  equivalent  to  $1  for  each  $1,000  of  the  same  propor- 
tion of  the  sum  of  such  surplus  and  reserves,  which  the  reserve 
fund  upon  business  transacted  within  the  United  States  is  of  the 
total  reserve  upon  all  business  transacted,  as  of  the  close  of  the 
preceding  accounting  period  used  by  such  company  for  purposes 
of  making  its  income  tax  return. 

(d)  Section  257  shall  apply  to  all  returns  filed  with  the  Commis- 
sioner for  purposes  of  the  tax  imposed  by  this  section. 

§  325.    Nature  and  Incidence  of  Tax 

This  tax,  as  a  special  excise  tax  on  the  privilege  of  carrying  on 
business  in  the  corporate  form,  is  very  similar  to  the  tax  on  cor- 
porations imposed  by  the  act  of  1909,  or  to  the  occupational  t;ixes 
upon  individuals,  except  that  it  is  estimated  on  the  basis  of  the 
value  of  the  capital  stock,  instead  of  by  the  amount  of  income  or 
instead  of  being  a  fixed  annual  sum.  The  corporation  excise  tax 
law  of  1909  was  held  valid  and  constitutional  as  against  the  objec- 
tion that  it  imposed  a  direct  tax  not  apportioned  among  the  states;^ 
and  undoubtedly  the  same  principle  would  support  the  present  stat- 
ute. 

1  Stratton's  Independence  v.  Howbert  (D.  C.)  207  Fed.  419. 
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§  326.    Rate  of  Tax 

As  regards  domestic  corporations,  the  tax  is  at  the  rate  of  $1 
for  each  full  $1,000  of  the  capital  stock  of  the  corporation  in  ex- 
cess of  $5,000  in  estimating  which  the  surplus  and  undivided  prof- 
its are  to  be  included.  The  tax  is  not  on  the  par  value  of  the  cap- 
ital stock,  but  on  its  fair  average  value  for  the  preceding  fiscal 
year  ending  June  30.  As  regards  domestic  corporations,  it  is  on 
an  entirely  different  basis  from  the  excess  profits  tax,  which  is 
concerned  with  invested  capital  and  not  with  the  present  fair  val- 
ue of  the  capital.  Moreover,  the  fair  value  of  the  entire  capital 
stock  of  a  corporation  is  not  necessarily  the  product  of  the  market 
value  of  each  share  multiplied  by  the  number  of  shares.  Stock  in 
the  treasury  of  a  corporation  is  not  regarded  as  outstanding.  No 
deduction  is  allowed  corporations  organized  in  the  United  States 
for  capital  invested  outside  the  United  States.  If  a  corporation  is 
doing  any  business,  it  is  taxed  on  its  entire  capital  stock,  even 
though  most  of  it  may  not  be  employed  in  the  business.  (Regula- 
tions No.  38,  art.  7.) 

As  for  foreign  corporations,  the  tax  is  at  the  rate  of  $1  for  each 
$1,000  of  the  capital  of  the  corporation  actually  invested  in  the 
transaction  of  its  business  in  the  United  States,  and  is  in  all  cases 
to  be  computed  on  the  basis  of  the  average  amount  of  capital  so 
invested  during  the  preceding  year,  except  for  the  deduction  of  le- 
gal reserve  funds  in  the  case  of  insurance  companies.  The  basis 
of  the  tax  is  accordingly  different  from  that  in  the  case  of  domestic 
corporations,  which  pay  a  tax  measured  by  the  fair  value  of  their 
capital  stock.     (Idem,  art.  14.) 

§  327.    Tax  on  Domestic  Corporations 

The  tax  is  imposed  on  ''every  domestic  corporation,"  with  the 
exception  of  thpse  specifically  mentioned  as  exempt  for  purposes 
of  the  income  tax,  including  insurance  companies,  whether  doing 
business  on  the  mutual  plan  or  otherwise.  But  the  tax  does  not 
apply  to  any  domestic  corporation  which  "was  not  engaged  in 
business"  during  the  preceding  year  ending  on  June  30th. 

§  328.     Same;    Corporations  Included 

As  to  what  classes  of  corporations  are  subject  to  the  tax,  the 
Treasury  Department  has  made  the  following  rulings :  A  corpo- 
ration is  included  if  it  is  organized  in  the  United  States  for  profit 
and  has  a  capital  stock  represented  by  shares,  irrespective  of  wheth- 
er it  is  the  creature  of  statute  or  of  contract.  A  corporation  is 
organized  for  profit  if  its  stockholders  or  members  may  benefit 
pecuniarily  from  its  operations.     Joint-stock  associations  not  or- 
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ganized  under  any  statute  and  so-called  Massachusetts  trusts  are 
subject  to  the  tax.  Limited  partnerships  of  the  New  York  type, 
having  practically  no  characteristics  of  a  corporation  or  joint- 
stock  company  except  limited  liability  as  to  some  of  the  part- 
ners, are  not  within  the  scope  of  the  tax,  but  Pennsylvania  part- 
nerships with  limited  liability  and  similar  so-called  limited  part- 
nerships or  partnership  associations,  having  perpetual  succession 
and  capable  of  taking  title  to  real  estate  and  suing  in  the  common 
name,  are  subject  to  the  tax,  although  they  may  not  issue  stock 
certificates  to  evidence  the  shares  of  the  members.  (Regulations 
No.  38,  art.  2.) 

The  tax  also  applies  to  insurance  companies  which  are  organized 
under  a  statute  or  derive  from  that  source  some  quality  or  benefit 
not  existing  at  the  common  law,  irrespective  of  whether  or  not 
they  are  organized  for  profit  or  have  a  capital  stock  represented 
by  shares.  Mutual  and  participating  plan  companies  are  included. 
A  mutual  protective  association  organized  under  a  statute,  whose 
only  source  of  revenue  is  the  assessments  paid  by  its  members  and 
whose  net  •income  for  each  year  is  paid  into  a  reserve  fund,  con- 
stituting the  sole  resource  of  the  company,  aside  from  current  as- 
sessments, for  the  payment  of  losses,  is  an  insurance  company 
within  the  meaning  of  the  statute.     (Idem,  art.  3.) 

§  329.     Tax  on  Foreign  Corporations 

The  tax  is  payable  by  every  corporation,  joint-stock  company  or 
association,  or  insurance  company,  now  or  hereafter  organized 
for  profit  under  the  laws  of  any  foreign  country  and  engaged  in 
business  in  the  United  States.  In  general,  the  same  kinds  of  com- 
panies and  associations  are  included  as  in  the  case  of  domestic 
corpprations,  except  that  to  be  taxable  they  must  be  organized 
under  some  statute  or  derive  from  that  source  g,ome  quality  or 
benefit  not  existing  at  the  common  law.  A  foreign  corporation  is 
engaged  in  business  in  the  United  States  if  it  maintains  agents  or 
an  office  or  warehouse  here,  or  in  the  case  of  an  insurance  com- 
pany writes  insurance  policies  here;  or  in  any  other  way  enters 
the  United  States  for  the  purpose  of  its  business.  (Regulations 
No.  38,  art.  13.) 

§  330.     Corporations  Which  are  Exempt 

The  corporations  which  are  specifically  exempted  from  this  tax 
are  the  same  that  are  exempted  from  the  payment  of  the  income 
tax.  (See,  supra,  §§  114-130.)  It  should  be  observed,  however, 
in  the  case  of  this  tax  as  well  as  the  income  tax,  that  the  exemp- 
tion of  agricultural  and  horticultural  organizations  applies  only  to 
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those  corporations  that  are  engaged  in  that  business  merely  for 
the  general  welfare  and  benefit  of  the  public,  such  as  agricultural 
or  horticultural  fairs;  but  a  corporation  engaged  in  general  farm- 
ing, raising  cattle,  or  any  agricultural  business  for  profit,  is  liable 
to  the  tax  the  same  as  any  other  corporation,  (T,  D.  2417,  Dec.  16, 
1916.)  Such  corporations  are  exempt  as  were  not  "engaged  in 
business  during  the  preceding  taxable  year."  As  to  corporations 
which  are  in  the  hands  of  receivers,  it  is  ruled  that  they  will  not 
be  required  to  make  a  return  for  the  capital  stock  tax,  unless  the 
receivership  terminates  before  the  close  of  the  taxable  period,  nor 
will  corporations  now  operating  under  their  own  corporate  man- 
agement, but  which  were  in  the  hands  of  receivers  during  the  pre- 
ceding taxable  year,  be  required  to  file  a  return.  (T.  D.  2424, 
Dec.  30,  1916.)  It  was  also  held  under  the  corporation  excise  tax 
law  of  1909,  which  was  expressed  in  identical  language  in  this 
respect,  that  real  estate  trusts  created  by  deed,  for  the  purpose  of 
purchasing,  improving,  holding,  or  selling  lands  and  buildings  for 
the  benefit  of  the  shareholders,  but  not  organized  under  any  stat- 
ute of  the  state  where  they  are  formed,  and  not  deriving  any  ben- 
efit or  privilege  from  any  such  statute,  and  which  are  not  intended 
to  have  perpetual  duration,  but  are  limited  by  their  terms  to  a 
fixed  period,  were  not  subject  to  the  federal  tax.* 

§  331.     Deductions  and  Credits 

In  the  case  of  a  domestic  corporation,  the  sum  of  $5,000  is  de- 
ductible from  the  total  fair  value  of  the  capital  stock,  and  the  tax 
is  upon  each  full  $1,000  of  any  balance.  Accordingly,  corporations 
the  fair  value  of  whose  capital  stock  is  not  more  than  $5,000  are 
not  subject  to  this  tax  in  any  amount.  But,  for  the  purpose  of 
avoiding  errors,  all  corporations,  irrespective  of  this  question,  must 
file  returns.  (Regulations  No.  38,  art.  9.)  From  the  tax  payable 
as  above  determined,  the  corporation  is  entitled  to  deduct  the 
amount,  if  any,  of  the  munition  manufacturers'  tax  imposed  by  the 
act  of  1916  (but  no  longer  in  effect  since  January  1,  1918)  which 
it  has  actually  paid  since  making  its  last  previous  return.  (Idem, 
art.  10.) 

In  the  case  of  a  foreign  corporation,  in  ascertaining  the  taxable 
invested  capital,  an  exemption  from  the  amount  of  capital  invested 
in  the  United  States  is  allowed  equal  to  such  proportion  of  $5,000 
as  the  amount  so  invested  bears  to  the  total  amount  of  invested 
capital  of  the  corporation,  but  this  exemption  applies  only  if  the 
corporation  makes  return  of  the  amount  of  capital  invested  in  the 

2  Eliot  V.  Freeman,  220  U.  S.  178,  31  Sup.  Ct.  360,  55  L.  Ed.  424. 
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transaction  of  business  in  the  United  States  and  elsewhere,  and 
a  corporation  making  no  return  of  capital  invested  outside  the 
United  States,  irrespective  of  the  size  of  its  capital,  is  entitled  to  no 
deduction.  Foreign  corporations  are  likewise  entitled  to  a  deduc- 
tion for  payments  made  under  the  munition  manufacturers*  tax. 
(Idem,  arts.  15,  16.) 

§  332.    What  Corporations  Required  to  Make  Returns 

Under  the  regulations  of  the  Treasury  Department,  every  cor- 
poration, joint-stock  company  or  association,  and  insurance  com- 
pany, organized  in  the  United  States  for  profit  and  having  a  cap- 
ital stock  issued  and  outstanding,  represented  by  shares,  and  not 
exempt,  is  required  to  make  a  return  on  Form  707,  irrespective  of 
the  par  value  of  its  capital  stock  unless  such  corporation,  etc., 
was  not  engaged  in  business  during  the  preceding  taxable  year. 
As  to  foreign  companies,  the  regulation  is  that  "every  corporation, 
joint-stock  company  or  association,  or  insurance  company,  organiz- 
ed for  profit  under  the  laws  of  any  foreign  country,  and  engaged 
in  business  in  the  United  States,  shall  make  return  on  Form  708, 
irrespective  of  the  amount  of  capital  employed  either  at  home  or 
in  this  countrv  in  the  transaction  of  its  business."  (Regulations 
No.  38,  T.  D.  2383.) 

As  for  the  authority  of  the  Treasury  Department  to  make  these 
regulations  concerning  returns,  it  is  to  be  observed  that  the  stat- 
ute provides  that  "every  person,  firm,  company,  corporation,  or 
association  liable  to  any  tax  imposed  by  this  title,  shall  keep  such 
records  and  render  under  oath  such  statements  and  returns,  and 
shall  comply  with  such  regulations,  as  the  Commissioner  of  In- 
ternal Revenue,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, may  from  time  to  time  prescribe."  (Revenue  Act  of  1918,  § 
1305.) 

§  333.     "Engaging  in  Business"  as  a  Prerequisite  to  Liability 

Since  this  is  described  by  the  statute  as  "a  special  excise  tax 
with  respect  to  the  carrying  on  or  doing  business"  by  the  corpo- 
ration, it  follows  that  it  is  a  condition  precedent  to  liability  to  the 
tax  that  the  corporation  in  question  should  have  been  engaged  in 
business  during  the  preceding  taxable  (fiscal)  year.  But  this  does 
not  mean  that  it  must  have  been  engaged  in  business  during  the  en- 
tire year,  but  at  some  time  in  the  course  of  the  year,  and  the  length 
of  time  has  no  bearing  upon  the  amount  of  tax  due.  That  is  to 
be  found  by  ascertaining  the  actual  average  market  value  of  the 
stock  of  the  company.    (T.  D.  2423,  Dec.  30,  1916.)    Such  was  also 
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the  decision  of  the  courts  under  the  corporation  excise  tax  act  of 
1909,  which  was  exactly  similar  in  this  respect.^ 

The  views  of  the  Treasury  Department  on  this  point  are  set 
forth  in  the  following  regulation:  The  tax  does  not  apply  to  any 
corporation  which  was  not  engaged  in  business  during  any  part 
of  the  fiscal  year  preceding  the  year  for  which  the  tax  is  due,  but 
if  it  was  in  business  even  one  day  it  is  subject  to  the  tax.  There 
is  no  relation  between  the  amount  of  the  tax  payable  and  the  length 
of  time  the  corporation  was  in  business.  A  corporation  engaged  in 
business  during  a  part  of  the  preceding  year,  but  not  engaged  in 
business  at  the  beginning  of  the  taxable  year,  is  not  required  to 
make  any  return  if  it  is  dissolved  or  in  process  of  dissolution,  but 
if  it  is  only  temporarily  inactive  and  subsequently  during  the  year 
engages  in  business  it  should  file  a  return  in  the  month  in  which  it 
recommences  business.  A  corporation  organized  after  the  begin- 
ning of  a  taxable  year  is  not  subject  to  the  tax  for  the  remaining 
portion  of  the  year  in  which  it  was  organized,  but  when  one  cor- 
poration succeeds  another  at  the  beginning  of  a  fiscal  year,  and 
the  old  concern,  pursuant  to  an  agreement  entered  into  between 
the  respective  organizations  during  the  preceding  fiscal  year,  ceases 
to  do  business  at  that  time,  the  business  being  carried  on  thereafter 
by  the  new  concern,  the  new  corporation  is  liable  to  the  tax.  (Reg- 
ulations No.  38,  art.  11.) 

§  334.     What  Constitutes  Carrying  On  or  Doing  Business 

The  corporation  tax  law  of  1909  imposed  a  tax  on  all  ccK'pora- 
tions  organized  for  profit  and  having  a  capital  stock  represented  by 
shares,  and,  as  in  the  present  case,  the  tax  was  levied  "with  re- 
spect to  the  carrying  on  or  doing  business"  by  such  corporations. 
The  decisions  rendered  under  the  former  statute  are  therefore  fully 
applicable  to  the  present  law.  And  first,  it  was  held  that,  to  be 
subject  to  the  tax,  the  corporation  must  not  only  be  organized  for 
the  purpose  of  doing  business,  but  must  also  be  actually  engaged 
in  that  business ;  it  was  not  enough  that  it  should  have  been  or- 
ganized for  the  transaction  of  some  or  various  kinds  of  business, 
but  it  was  not  subject  to  the  tax  if  it  abstained  from  doing  any 
business.*  And  as  to  the  discontinuance  of  a  business  once  begun, 
it  was  said  that  the  true  test  to  determine  whether  a  corporation 
is  "engaged  in  business"  is  whether  it  is  continuing  the  body  and 

s  Blalock  V.  Georgia  Ry.  &  Electric  Co.,  228  Fed.  296,  142  C.  C.  A.  588,  Ann. 
Cas.  1917A,  679. 

,    *  Emery,  Bird.  Thayer  Realty  Co.  v.  U.  S.  (D.  C.)  198  Fed.  242.     And  j>e(> 
Wilkes-Barre  &  W.  V.  Traction  Co.  v.  Davis  (D,  C.)  214  Fed.  511. 
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substance  of  the  business  for  which  it  was  organized,  and  in  which 
it  set  out,  or  whether  it  has  substantially  retired  from  it  and  turned 
it  over  to  another.  If  the  latter  appears,  then  its  tax-exempt  status 
must  be  determined  by  the  further  query  whether  it  had  during 
the  critical  period  done  only  such  acts  as  are  properly  and  nor- 
mally incidental  to  the  status  of  a  mere  lessor  of  its  property,  or 
whether  it  had  exercised  its  peculiar  corporate  franchise  outside  of 
and  beyond  the  fair  scope  of  that  status."* 

The  following  explanations  and  rulings  are  contained  in  the 
regulations  of  the  Treasury  Department  applicable  to  the  capital 
stock  tax :  The  tax  is  imposed  "with  respect  to  the  carrying  on 
or  doing  business"  by  a  corporation.  It  may  be  described  gen- 
erally as  a  tax  upon  the  doing  of  business  in  the  capacity  of  a 
corporation,  joint-stock  company,  or  insurance  company.  "Busi- 
ness" is  a  very  comprehensive  term  and  embraces  everything  about 
which  a  person  can  be  employed.  Every  corporation  that  is  doing 
business,  and  no  corporation  that  is  not  carrying  on  or  doing  busi- 
ness, is  subject  to  the  tax.  As  corporations  are  organized  to  do  busi- 
ness, every  existing  corporation  will  be  presumed  to  be  subject  to 
the  tax  unless  it  submits  proof  satisfactory  to  the  Commissioner  of 
Internal  Revenue  that  it  is  not  doing  business.  The  distinction  is 
between  the  mere  ownership  of  property  and  the  actual  doing  of 
business  in  the  capacity  above  designated.  The  fair  test  is  whether 
a  corporation  has  reduced  its  activities  to  the  owning  and  holding 
of  property  and  the  distribution  of  its  avails  and  doing  only  the  acts 
necessary  to  continue  that  status,  or  is  still  active  and  is  maintaining 
its  organization  for  the  purpose  of  continued  efforts  in  the  pursuit 
of  profit  and  gain  and  such  activities  as  are  essential  to  those  pur- 
poses. 

Corporations  organized  for  the  purpose  of  doing  business  and 
actually  engaged  in  such  activities  as  buying  timber  lands  and 
other  real  estate,  leasing  property,  collecting  rents,  managing  ofhce 
buildings,  making  investments  of  profits,  or  leasing  ore  lands  and 
collecting  royalties,  managing  wharves,  dividing  profits  and  in 
some  cases  investing  the  surplus,  are  engaged  in  business  within 
the  meaning  of  the  statute.  A  corporation  engaged  in  mining,  or 
in  owning,  developing,  and  speculating  in  mineral  lands,  is  doing 
business.  A  corporation  formed  to  take  over  miscellaneous  stocks, 
bonds,  and  other  property,  to  negotiate  the  sale  of  the  various  items 
from  time  to  time  as  opportunity  and  judgment  dictate,  and  to  dis- 

•^'  Traction  Cos.  v.  Collectors  of  Internal  Revenue,  223  Fed.  984,  139  C.  C. 
A.  3G0. 
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tribute  the  proceeds  from  time  to  time  as  liquidation  is  effected, 
is  organized  for  profit  and  while  engaged  in  such  liquidation  is 
carrying  on  business. 

On  the  other  hand,  a  corporation  which  has  discontinued  active 
operations  and  whose  sole  purpose  and  activity  is  limited  to  holding 
the  title  to  a  parcel  of  real  estate  subject  to  a  long-term  lease  and 
to  receiving  and  distributing  the  rents  accruing  under  such  lease 
is  not  doing  business.  The  mere  receipt  of  income  from  leased 
railroad  property,  which  is  used  in  business  by  the  lessee  and  not 
by  the  lessor,  and  the  receipt  of  interest  and  dividends  from  invested 
funds,  bank  balances,  and  the  like,  and  the  distribution  thereof 
among  the  stockholders  of  a  corporation,  amount  to  no  more  than 
receiving  the  ordinary  fruits  that  arise  from  the  ownership  of  prop- 
erty and  do  not  constitute  doing  business.  A  holding  company 
whose  objects  and  activities  are  exclusively  restricted  to  holding 
the  stocks  and  securities  of  other  corporations,  and  a  corporation 
all  of  whose  property  and  business  is  operated  by  or  in  the  hands  of 
a  receiver  or  the  alien  property  custodian,  are  npt  doing  business. 
(Regulations  No.  38,  arts.  4-6.) 

§  335.     Same;    Mining  Operations 

Certain  mining  companies  sought  to  avoid  liability  to  taxation 
under  the  act  of  1909,  on  the  plea  that  thfeir  operations  did  not  con- 
stitute "carrying  on  or  doing  business,"  but  were  merely  the  trans- 
formation of  one  form  of  property  (ores  in  place)  into  another  form 
of  property  (money).  But  the  Supreme  Court  held  otherwise.  "It 
is  not  correct,  from  either  the  theoretical  or  the  practical  stand- 
point, to  say  that  a  mining  corporation  is  not  engaged  in  business, 
but  is  merely  occupied  in  converting  its  capital  assets  from  one 
form  into  another.  The  sale  outright  of  a  mining  property  might 
be  fairly  described  as  a  mere  conversion  of  the  capital  from  land 
into  money.  But  when  a  company  is  digging  pits,  sinking  shafts, 
tunneling,  drifting,  stoping,  drilling,  blasting,  and  hoisting  ores,  it 
is  employing  capital  and  labor  in  transmuting  a  part  of  the  realty 
into  personalty  and  putting  it  into  marketable  form.  The  very 
process  of  mining  is,  in  a  sense,  equivalent  in  its  results  to  a  manu- 
facturing process.  And  however  the  question  shall  be  described, 
the  transaction  is  indubitably  'business'  within  the  fair  meaning 
of  the  act."  « 

«  Stratton's  Independence  v.  Howbert,  231  U.  S.  399,  34  Sup.  Ct.  136,  58  L. 
Ed.  285. 
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§  336.     Same;    Lessor  Corporations 

A  corporation  organized  for  the  purpose  of  owning  and  renting 
an  office  building,  but  which  had  wholly  parted  with  the  manage- 
ment and  control  of  the  property,  and  by  the  terms  of  a  reorganiza- 
tion had  disqualified  itself  from  any  activity  in  respect  to  it,  its 
sole  authority  being  to  hold  the  title  subject  to  a  lease  for  130  years, 
and  to  receive  and  distribute  the  rentals  which  might  accrue  un- 
der the  terms  of  the  lease,  or  the  proceeds  of  any  sale  of  the  land, 
if  it  should  be  sold,  was  held  not  subject  to  the  corporation  excise 
tax  laid  by  the  act  of  1909,  because  not  "doing  business"  within 
the  meaning  of  the  law.'^  And  so,  where  a  corporation  with  gen- 
eral business  powers  amended  its  articles  so  as  to  limit  its  activi- 
ties to  the  mere  ownership  and  rental  of  certain  property  occupied 
and  used  by  its  stockholders  as  a  department  store,  and  applied  the 
entire  rent,  first  to  the  payment  of  interest  on  mortgage  liens,  and 
then  to  the  payment  of  dividends  to  stockholders,  it  was  not  "do- 
ing business"  and  not  taxable  under  that  act.*  And  generally,  a 
railroad,  electric,  gas,  industrial,  or  manufacturing  corporation, 
which  has  leased  its  property  to  another  similar  company,  the  les- 
see continuing  the  operation  of  t^e  business,  and  the  lessor  merely 
taking  such  action  from  time  to  time  as  is  necessary  to  continue  its 
corporate  existence,  and  to  receive  and  distribute  its  rentals,  is  not 
doing  business  so  as  to  render  it  subject  to  the  tax.^  And  where 
this  situation  occurs,  it  is  immaterial  that  one  of  the  purposes  for 
which  the  lessor  corporation  was  organized,  as  stated  in  its  char- 
ter, was  to  "lease"  property  which  it  might  acquire  or  construct, 
if,  by  such  a  lease,  it  puts  the  property  out  of  its  control  and  there- 
after transacts  no  similar  business. ^°  And  a  company  is  not  en- 
gaged in  business,  within  the  meaning  of  the  law,  if,  after  renting 
its  entire  property,  it  retains  a  franchise  of  corporate  existence,  and 

7  Zonne  v.  Minneapolis  Syndicate,  220  U.  S.  187,  31  Sup.  Ct  361,  55  K  Ed. 
428.  And  see  Abrast  Realty  Co.  v.  Maxwell  (D.  C.)  206  Fed.  333;  U.  S.  v. 
Emery,  Bird,  Thayer  Realty  Co.,  237  U.  S.  38,  35  Sup.  Ct.  499,  59  D.  Ed.  825. 

8  Maxwell  v.  Abrast  Realty  Co.,  218  Fed.  457,  134  C.  C.  A.  255. 

9  McCoacb  V.  Continental  Passenger  Rji.  Co.,  233  Fed.  976,  147  C.  C.  A.  650; 
New  York  Mail  &  Newspaper  Transp.  Co.  v.  Anderson,  234  Fed.  590,  148  C.  C. 
A.  356;  Miller  v.  Snake  River  Valley  R.  Co.,  223  Fed.  946,  139  C.  C.  A.  426; 
New  York  Cent.  &  H.  R.  R.  Co.  v.  Gill,  219  Fed.  184,  134  C.  C.  A.  558 ;  Jasper 
&  E.  Ry.  Co.  V.  Walker,  238  Fed.  533,  151  C.  C.  A.  469;  State  Line  &  S.  R. 
Co.  V.  Davis  (D.  C.)  228  Fed.  246;  Waterbury  Gas  Light  Co.  v.  Walsh  (D.  C.) 
228  Fed.  54;  Public  Service  Gas  Co.  v.  Herold  (D.  C.)  227  Fed.  496;  Cambria 
Steel  Co.  V.  McCoach  (D.  C.)  225  Fed.  278;  Public  Service  Ry.  Co.  v.  Herold 
(D.  C.)  219  Fed.  301. 

10  Public  Service  Ry.  Co.  v.  Herold,  229  Fed.  902,  144  O.  C.  A.  184. 
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is  ready  to  resume  possession  at  the  expiration  of  the  lease,  and 
to  exercise  its  franchise  of  eminent  domain  when  required  by  the 
lessee.^ ^  And  it  has  been  held  that  the  acquisition  of  property  by 
the  lessor  company  by  purchase  and  condemnation,  pursuant  to 
the  request  and  direction  of  the  lessee,  which  property  was  paid 
for  with  money  furnished  by  the  lessee  and  was  immediately  deliv- 
ered into  the  possession  of  the  lessee  and  used  by  it  in  operatinj^ 
the  business  under  the  terms  of  the  lease,  was  not  such  a  doing  of 
business  as  made  the  lessor  liable  for  the  payment  of  the  tax.^^ 

But  on  the  other  hand,  a  corporation  is  engaged  in  business  and 
liafcjle  to  the  tax  where,  after  leasing  all  its  property,  it  affirmatively 
exercises  its  power  for  the  acquisition  of  additional  franchise 
rights,^^  or  exercises  its  reserved  power  to  extend  its  business  at 
the  lessee's  request,^*  or  exercises  its  corporate  powers  to  increase 
its  estate  by  the  issuance  and  sale  of  bonds. ^^  And  realty  corpo- 
rations organized  for  and  actively  engaged  in  such  activities  as 
handling  large  tracts  of  land  owned  by  them,  leasing  and  selling 
parcels  thereof,  disposing  of  stumpage,  seeing  that  their  lessees  un- 
der mining  leases  live  up  to  their  contracts,  and  distributing  the 
proceeds  of  such  activities  among  their  stockholders,  are  engaged 
in  business  within  the  meaning  of  the  taxing  act.^° 

§  337.     Same;  Holding  Companies 

The  lower  federal  courts  held  that  a  holding  company,  which  was 
not  engaged  in  business  for  itself,  but  confined  its  activities  to  the 
receipt  and  distribution  of  the  profits  turned  over  by  its  subsidiaries, 
was  not  subject  to  the  excise  tax  imposed  by  the  act  of  1909,  since 
it  was  not  "carrying  on  or  doing.business."  ^'^  But  the  Treasury 
Department  declares  that  it  has  "never  acquiesced"  in  these  deci- 
sions, and  holds  that  a  holding  company,  organized  in  the  United 
States  for  the  purpose  of  acquiring  and  holding  capital  stock  of 
subsidiary  companies,  and  actually  engaged  in  holding  such  stock, 
voting  thereon,  receiving  dividends  thereon,  and  distributing  money 

11  McCoach  V.  Miiiehill  &  S.  H.  R,  Co.,  228  U.  S.  295,  33  Sup.  Ct.  419.  o7  L. 
Ed.  842. 

12  Lewellyn  v.  Pittsburgh,  B.  &  L.  E.  R.  Co.,  222  Fed.  177,  137  C  C.  A.  G17 ; 
New  York  Cent.  &  H.  R.  R.  Co.  v.  Gill,  219  Fed.  184,  134  C.  C.  A.  558. 

13  Public  Service  Ry.  Co.  v.  Herold  (D.  C.)  227  Fed.  490. 
1*  Public  Service  Ry.  Co.  v.  Moffett  (D.  C.)  227  Fed.  494. 

15  Public  Service  Electric  Co.  v.  Herold  (D,  C.)  227  Fed.  486. 

10  Yon  Baumbacli  v.  Sargent  Land  Co.,  242  U.  S.  503,  37  Sup.  Ct.  201.  61 
L.  Ed.  460. 

17  U.  S.  v.  Nipissing  Mine.s  Co.,  206  Fed.  431,  124  C.  C.  A.  313;  Butteriek 
Co.  V.  U.  S.  (D.  C.)  240  Fed.  539. 
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among  its  own  shareholders,  is  engaged  in  business,  within  the 
meaning  of  the  act  of  Congress  of  September  8,  1916,  and  liable  to 
the  special  excise  tax  on  capital  stock.  (T.  D.  2429,  Jan.  4,  1917.) 
In  a  recent  case  it  appeared  that  a  terminal  company  was  organized 
for  the  purpose  of  providing  and  operating  a  terminal  for  certain 
stated  railroads,  which  were  required  to  use  the  station  to  be  built, 
and  to  which  the  capital  stock  of  the  corporation  was  issued,  said 
railroads  paying  for  the  use  of  the  terminal,  which  payments  were 
part  of  the  operating  expenses  of  the  roads,  they  being  entitled  to 
dividends  on  their  stock  in  the  corporation.  The  terminal  com- 
pany also  granted  concessions  and  licenses  to  others  than  the  stock- 
holding railroads  for  the  transaction  of  various  kinds  of  business, 
and  operated  facilities  for  supplying  power,  light,  and  heat  manu- 
factured by  it.  It  was  held  that  the  terminal  company  was  "or- 
ganized for  profit,"  within  the  meaning  of  the  taxing  act,  and  was 
also  engaged  in  business.^* 

§  338.     Same ;  Foreign  Corporations 

Where  an  English  corporation  owned  timber  lands  in  California 
and  operated  a  match  factory  there,  but  sold  such  lands  to  another 
company,  as  well  as  its  plant,  the  foreign  company  to  retain  title 
until  paid  in  full,  although  it  retained  an  attorney  in  California 
to  look  after  its  interests  and  an  agent  for  the  service  of  process, 
as  required  by  the  state  statute,  it  was  held  that  it  was  not  there- 
after "doing  business"  in  the  state  so  as  to  be  liable  to  the  corpo- 
ration excise  tax.^^  But  on  the  other  hand,  where  a  Canadian  cor- 
poration, whose  business  was  the  making  of  newspaper  print  pa- 
per, sent  agents  into  the  United  States  to  solicit  purchasers  for  its 
prod.uct,  paying  their  expenses,  hiring  desk  room  in  the  United 
States,  empowering  the  salesmen  to  make  written  contracts,  in  part 
in  the  United  States,  subject  to  the  corporation's  approval  in  Can- 
ada, and,  when  approved,  to  deliver  the  contracts,  and  paying  rent 
and  other  items  of  expense  by  checks  drawn  on  an  American  bank, 
where  the  company  kept  the  funds  which  it  received  for  goods  de- 
livered to  American  purchasers,  and  then,  to  perform  its  written 
contracts,  shipped  paper  consigned  to  itself  in  the  United  States  to 
different  points,  where  it  hired  storage  rooms,  and  had  the  paper  de- 
livered to  itself  at  such  rooms,  where  it  stored  it  in  its,  own  name 
and  at  its  own  risk  pending  delivery  and  to  meet  anticipated  de- 

1 8  Boston  Terminal  Co.  v.  Gill,  246  Fed.  664,  158  C.  O.  A.  620.  And  see 
Houston  Belt  &  Terminal  lly.  Co.  v.  U.  S.  (C.  C.  A.)  250  Fed.  1. 

19  liryant  &  May  v.  Scott  (D.  C.)  226  Fed.  875. 
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mands,  it  was  held  that  such  Canadian  company  was  "doing  busi- 
ness" within  the  United  States,  so  as  to  be  liable  to  the  tax.^" 

§  339.     Returns  by  Holding  Companies  and  Subsidiaries 

Holding  companies  and  subsidiary  corporations  are  both  re- 
quired to  file  returns  and  to  pay  the  capital-stock  tax,  and  no 
deductions  are  allowed  on  the  return  of  the  holding  corporation 
for  the  tax  paid  by  a  subsidiary.  Subsidiary  companies  may  com- 
pute the  fair  value  of  their  capital  stock  by  apportionment  of  the 
fair  value  of  the  total  capital  stock  of  the  parent  company  among 
the  various  subsidiaries  in  proportion  to  the  earnings.  (T.  D.  2503, 
June  25,  1917.)  Where  a  holding  company  owns  all  the  stock  of 
several  subsidiary  corporations  which  is  not  listed  on  any  exchange 
or  which  has  not  been  sold  in  the  last  fiscal  year,  it  has  been  held 
that  the  fair  value  of  the  stock  of  such  subsidiary  companies 
may  be  estimated  from  the  market  value  of  the  total  capital  stock 
of  the  holding  company  (the  parent  corporation)  by  apportion- 
ment of  the  fair  value  of  the  total  capital  stock  of  the  holding 
corporation  among  the  subsidiary  companies.  This  does  not  of 
course  relieve  the  holding  company  from  its  liability  to  the  spe- 
cial excise  tax,  the  average  fair  value  of  the  stock  of  which  can 
probably  be  computed  under  Case  I  or  II.  (T.  D.  2423,  Dec.  30, 
1916.) 

§^  340.     Regulations  for  Computation  of  Tax ;   Domestic  Corpora- 
tions 

Revoking  its  previous  regulations  and  rulings,  the  Treasury  De- 
partment has  prescribed  an  official  form  (No.  707)  for  returns  by 
domestic  corporations  subject  to  the  capital  stock  tax.  For  the 
purpose  of  computing  and  showing  the  fair  value  of  the  capital 
stock  for  the  fiscal  year,  this  form  presents  three  alternative  meth- 
ods, described  as  Exhibits  A,  B,  and  C.  The  first  is  a  condensed 
balance  sheet.  The  second  is  based  on  quotations  on  sales  of  the 
stock  of  the  corporation,  whether  on  exchanges  or  outside.  The 
third  is  a  report  of  the  annual  income  received,  and  the  dividends 
paid,  by  the  corporation,  itemized  for  a  period  of  five  years  and 
then  averaged. 

The  general  instruction  or  regulation  of  the  Department  on  the 
preparation  of  this  form  is  as  follows:  The  fair  value  of  capital 
stock,  the  statutory  basis  of  the  tax,  is  not  necessarily  the  book 
value,  or  the  market  value,  or  even  the  earning  value,  although  it  is 
often  more  directly  dependent  upon  the  last.     It  can  best  be  esti- 

20  Laurentide  Co.  v.  Durey  (D.  C.)  231  Fed.  223. 
(364) 


Ch.  13)  CAPITAL   STOCK  TAX  §   340 

mated  by  officers  of  the  corporation  having  special  knowledge  of 
its  affairs  and  general  knowledge  of  the  line  of  business  in  which  it 
is  engaged.  Provision  is  accordingly  made  in  Exhibit  C  of  Form 
707  for  the  determination  of  the  fair  value  of  the  capital  stock  by 
capitalizing  the  net  earnings  of  the  corporation  on  a  percentage 
basis  fixed  by  its  officers  as  fairly  representing  the  conditions  ob- 
taining in  the  trade  and  in  the  locality.  But  such  fair  value  must 
not  be  set  at  a  sum  less  than  the  reconstructed  book  value  shown 
by  Exhibit  A  or  the  market  value  shown  by  Exhibit  B,  unless  the 
corporation  is  materially  aft'ected  by  extraordinary  conditions 
which  justify  a  lower  figure.  The  Commissioner  of  Internal  Reve- 
nue will  estimate  the  fair  value  of  the  capital  stock  in  cases  re- 
garded as  involving  any  understatement  or  undervaluation.  When 
a  second  assessment  is  made  in  case  of  any  return  which  in  the 
opinion  of  the  collector  was  false  or  fraudulent,  or  contained  any 
understatement  or  undervaluation,  no  tax  collected  under  such  as- 
sessment shall  be  recovered  by  any  suit  unless  it  is  proved  that  the 
return  was  not  false  or  fraudulent  and  did  not  contain  any  under- 
statement or  undervaluation.    (Regulations  No.  38,  art.  19.) 

Special  instructions  covering  this  subject  (and  printed  on  the 
back  of  Form  707)  are  as  follows :  The  capital  stock  tax  is  measur- 
ed by  the  fair  value  of  the  total  capital  stock,  including  surplus  and 
undivided  profits,  for  the  year  preceding  the  taxable  year,  whether 
the  conduct  of  the  business  is  profitable  or  otherwise.  For  the  pur- 
pose of  this  tax  the  fair  value  of  the  entire  capital  stock  of  a  going 
concern,  regardless  of  stock  ownership  or  the  ability  of  individual 
stockholders  to  liquidate  their  holdings,  is  required.  The  sales 
prices  for  any  number  of  shares  of  stock  less  than  a  majority  in- 
terest are  not  necessarily  indicative  of  the  fair  value  of  the  entire 
capital  stock.  The  capital  invested,  the  nature  of  the  business,  the 
kind  of  assets  (slow  or  quick  turning),  good  will,  franchises,  earn- 
ing capacity,  etc.,  are  important  factors  that  affect  the  worth  of 
enterprises  and  must  be  given  due  consideration  in  arriving  at  the 
fair  value  at  any  given  date.  In  order  that  consideration  may  be 
given  the  various  factors  governing  worth,  three  exhibits  are  pro- 
vided for  furnishing  information,  and  the  taxpayer  will  complete 
each  exhibit  or  state  why  the  required  data  are  not  available. 

Exhibit  A  provides  for  adjusting  any  overstated  or  understated 
values  contained  in  the  taxpayers'  books  of  account,  and  Exhibit  C 
provides  for  showing  an  adjusted  income,  which  should  be  the  ac- 
tual operating  income  upon  which  the  value  of  the  capital  stock 
may  be  computed.  Ample  provision  having  been  made  for  proper 
adjustment,  the  taxpayer  will  report  as  the  fair  value  of  its  capital 
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Stock  in  item  14  on  page  1  the  amount  reflected  by  the  exhibit  show- 
ing the  greatest  value.  However,  corporations  materially  affected 
by  extraordinary  conditions  may  report  as  the  fair  value  in  item  14 
on  page  1  the  amount  reflected  by  the  exhibit  which  in  their  opinion 
more  nearly  shows  the  required  value,  and  shall  attach  to  their 
returns  a  comprehensive  statement  for  examination  and  considera- 
tion by  the  Commissioner  of  Internal  Revenue,  explaining  why  the 
tax  should  be  so  assessed. 

The  three  Exhibits,  A,  B,  and  C,  are  provided  to  indicate  the 
information  desired  and  the  manner  in  which  it  should  be  furnished. 
So  far  as  adaptable  these  forms  should  be  completed  by  taxpayers, 
but  if  they  find  it  more  convenient  they  may  attach  to  this  return 
their  own  statements,  provided  substantially  the  same  information 
is  furnished.  In  any  event,  taxpayers  should  attach  any  additional 
statements  that  will  aid  in  a  comprehensive  understanding  of  the 
taxpayers'  resources  and  obligations,  so  that  the  Commissioner  of 
Internal  Revenue  may  more  equitably  determine  the  correctness 
of  the  fair  value  reported  in  item  14  on  page  1  hereof. 

Furnish  under  Exhibit  A  a  condensed  balance  sheet  as  of  the 
closing  date  of  the  fiscal  year  given  in  item  6  on  page  1  hereof. 

"Books  of  account." — These  columns  must  show  the  amounts  as 
carried  in  the  taxpayer's  books  of  account. 

"Fair  value." — Refer  to  Article  1  above,  defining  the  value  re- 
quired, and  in  the  event  the  columns  "Books  of  account"  contain 
any  overstated  or  understated  values  show  herein  the  amounts 
which  will  reflect  actual  values. 

"Difference." — These  columns  will  show  the  difference  between 
the  columns  "Books  of  account"  and  "Fair  value."  Any  material 
differences  must  be  explained  in  such  manner  as  to  enable  the  Com- 
missioner of  Internal  Revenue  to  determine  if  they  are  proper  and 
acceptable.  For  this  purpose  the  differences  shown  herein  need  not 
be  covered  by  corresponding  adjustments  in  the  taxpayer's  books 
of  account. 

"Treasury  stock"  and  "Treasury  bonds." — In  the  event  the  tax- 
payer holds  in  its  treasury  any  of  its  own  stock  or  bonds,  advice 
must  be  furnished  as  to  whether  such  stock  and  bonds  are  pledged 
or  unpledged. 

"Other  assets"  and  "Other  liabilities." — If  the  amounts  returned 
against  these  accounts  are  comparatively  large,  a  comprehensive 
analysis  of  them  must  be  attached. 

"Profit  and  loss." — If  the  "Profit  and  loss"  balance  is  a  debit  the 
amount  should  be  shown  in  red. 
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Furnish  under  Exhibit  B  the  prices  quoted  on  a  recognized  stock 
exchange  or  on  the  New  York  curb,  or  the  prices  at  which  outside 
sales  were  made  if  the  stock  is  not  listed,  for  the  period  of  12 
months  ending  with  the  close  of  the  taxpayer's  fiscal  year  as  given 
in  item  6  on  page  1  hereof.  If  the  stock  is  listed  the  name  of  the 
exchange  from  which  reported  quotations  are  taken  must  be  shown 
in  the  space  provided  therefor,  and  the  prices  reported  will  be  the 
mean  of  the  highest  and  of  the  lowest  bid  price  during  each  month, 
from  which  the  average  for  the  year  will  be  obtained.  If  the  tax- 
payer prefers,  a  schedule  may  be  attached  to  this  return  showing 
the  highest  and  lowest  bid  price  at  which  stock  was  quoted  for  each 
day  of  the  year  and  the  average  obtained  therefrom.  If  the  stock 
is  not  listed  and  outside  sales  have  been  made  at  prices  known  or 
determinable  by  the  officers  making  this  report,  such  prices  will  be 
reported  herein.  A  statement  of  the  number  of  shares  involved  and 
the  conditions  under  which  sales  were  made  at  other  than  exchange 
quotations  must  accompany  this  return.  Sales  to  employees  or 
directors  for  qualifying  purposes,  or  sales  which  are  restricted  as 
to  resale,  or  sales  at  prices  otherwise  specially  influenced,  will  not 
be  considered  representative  of  the  fair  value  of  the  entire  capital 
stock  and  should  not  be  included. 

In  the  column  "No.  shares  outstanding"  should  be  shown  the 
total  number  of  shares  outstanding  at  the  close  of  each  month. 
The  average  value  per  share  will  be  determined  as  follows : 

First.  If  no  change  occurred  in  the  number  of  shares  outstanding 
during  the  year,  total  the  quotations  or  sales  prices  for  the  months 
reported  and  divide  by  the  number  of  months  in  which  quotations 
or  sales  prices  are  shown. 

Second.  If  any  change  occurred  in  the  number  of  shares  out- 
standing during  the  year,  calculate  the  total  value  of  the  outstand- 
ing shares  each  month  upon  the  reported  prices  and  divide  the  total 
of  such  monthly  valuations  by  the  sum  of  the  number  of  shares  out- 
standing each  month. 

Furnish  under  Exhibit  C  the  anjiual  income  and  other  data  for 
the  five  fiscal  years  ended  with  the  close  of  the  taxpayer's  fiscal 
year  as  given  in  item  6  on  page  1  hereof,  or  for  the  period  during 
which  the  corporation  has  been  engaged  in  business  if  for  a  shorter 
period. 

''Net  income." — In  this  column  will  be  shown  the  income  re- 
turned for  the  purpose  of  the  income  tax  and  excess  profits  tax. 

"Deductions"  and  "Additions." — Refer  to  Article  1  of  these  Spe- 
cial  Instructions,  and   show   in  these  columns  such   amounts   as 
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should  be  deducted  from  or  added  to  "Net  Income"  to  arrive  at  the 
net  income  which  may  be  capitalized  to  determine  the  fair  value  of 
the  capital  stock.  A  comprehensive  analysis  of  any  amounts  re- 
ported therein  should  be  attached  to  this  return.  Some  of  the  prin- 
cipal items  frequently  requiring  adjustment  follow: 

Income  taxes  not  deductible  in  computing  income  subject  to  tax. 

Depreciation  and  depletion  of  temporary  or  permanent  property. 

Amortization  of  temporary  plant  and  equipment. 

Interest  charges  not  deductible  in  computing  income  subject  to 
tax. 

Abnormal  income  due  to  extraordinary  appreciation  in  value  of 
inventory. 

Losses  not  fully  deductible. 

Income  from  securities  of  a  State,  municipality,  or  of  the  United 
States,  although  such  income  is  not  included  in  the  income  tax  re- 
turn. 

Expenditures  made  for  additions  and  betterments,  or  reserves 
for  such  purposes,  made  against  income  whether  direct  or  through 
expenses. 

"Adjusted  income." — This  column  will  reflect  the  amounts  re- 
sulting from  the  adjustment  of  the  amounts  shown  in  the  preced- 
ing three  columns. 

"Number  shares." — Herein  should  be  given  the  total  number  of 
shares  of  all  classes  of  stock  outstanding  at  the  close  of  each  fis- 
cal year. 

"Dividends  declared." — Herein  should  be  reported  the  percentage 
of  dividends  declared  on  the  par  value  of  each  class  of  stock  out- 
standing each  year.  The  amount  represented  by  the  percentages 
shown  in  this  column  must  not  be  deducted  from  the  columns  "Net 
income"  or  "Adjusted  income." 

"Depreciation." — Hereunder  will  be  reported  the  amount  actual- 
ly charged  against  income  each  year  in  the  taxpayer's  books  of  ac- 
count for  depreciation. 

Capitalizing  net  income. — The  officers  making  the  return  will 
capitalize  the  average  annual  income  at  such  percentage  as  from 
their  special  familiarity  with  the  business  they  know  representative 
enterprises  in  their  line  in  their  locality  must  earn  in  order  to  main- 
tain their  stock  at  par.  In  other  words,  if  enterprises  engaged  in 
a  similar  business  must  on  the  average  earn  8  per  cent  on  their 
issued  capital  stock  to  keep  the  value  of  their  stock  at  par,  the  net 
income  should  be  capitalized  by  dividing  it  by  .08. 
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§  341.     Estimation  of  Capital,  Surplus,  and  Profits 

In  computing  the  value  of  the  capital  stock  of  a  corporation  for 
the  purpose  of  this  tax,  the  corporation  is  not  entitled  to  deduct 
that  amount  of  its  capital  which  may  be  invested  in  United  States 
bonds  issued  under  the  act  of  April  24,  1917,  the  so-called  "Liberty 
Loan"  bonds.^^  Nor  are  any  deductions  to  be  allowed  to  corpora- 
tions organized  in  the  United  States  for  capital  invested  in  Eng- 
land, France,  or  other  foreign  countries.  (T.  D.  2417,  Dec.  16, 
1916.)  In  ascertaining  the  value  of  their  capital  stock  for  the  pur- 
pose of  the  tax  such  deposits  and  reserve  funds  of  insurance  com- 
panies as  they  are  required  by  law  or  contract  to  maintain  or  hold 
for  the  protection  of  or  payment  to  or  apportionment  among  pol- 
icyholders are  to  be  omitted.  Aside  from  such  legal  reserve  funds 
the  capital  stock  of  mutual  insurance  companies  consists  of  any 
capital  or  surplus  or  contingent  reserves  invested  in  real  estate  and 
other  assets  or  maintained  for  the  general  use  of  the  business, 
(Regulations  No.  38,  art.  8.)  Where  a  fund  accumulated  by  a  bank 
was  carried  on  its  books  under  the  head  of  "profit  and  loss"  for 
a  period  of  years,  and  was  used  in  the  bank's  business  like  its  oth- 
er capital,  such  fund,  it  was  held,  though  not  technically  "surplus," 
should  be  regarded  as  an  accretion  to  capital,  and  was  therefore 
subject  to  tax  under  the  act  of  1898,  taxing  bankers  on  their  cap- 
ital, and  providing  that,  in  estimating  capital,  "surplus"  should  be 
included.^^ 

§  342.      Same;    Banks  and  Bankers 

The  Treasury  Department  has  ruled  that  the  tax  due  from  in- 
corporated companies  engaged  in  the  banking  business  is  meas- 
ured by  the  total  amount  of  the  capital,  surplus,  and  undivided 
profits  used  in  the  business,  as  shown  by  their  books  for  the  fiscal 
year  preceding  the  period  for  which  the  tax  is  due.  Money  bor- 
rowed, bills  payable,  rediscounts,  and  time  certificates  of  deposit 
should  not  be  included  as  a  portion  of  the  capital.  (T.  D.  2125, 
Jan.  15,  1915.)  It  was  likewise  held  that  the  "undivided  profits 
should  be  figured  for  each  business  day,  and  the  average  thereof 
taken  as  the  amount  of  undivided  profits  to  be  used  in  computing 
the  tax  due.  In  many  instances  it  is  clear  that  such  a  method 
would  be  more  or  less  impracticable  and  involve  too  lengthy  a  cal- 
culation in  arriving  at  the  basis  desired.  Therefore,  while  perhaps 
the  daily  average  of  undivided  profits,  as  set  forth  above,  is  the 
one  absolutely  accurate  method  by  which  to  arrive  at  the  amount 

21  Opinion  of  Attorney  General,  T.  D.  2512,  June  8,  1917. 
2  2  Leather  Manufacturers'  Nat.  Bank  v.  Treat,  128  Fed.  262,  62  C.  C.  A.  G44. 
Bl.Fed.Tax.(4th  Ed.) — 24  (369) 


§   343  FEDERAL  TAXES  (Cll.  13 

to  be  entered  into  the  total  of  capital,  surplus,  and  undivided  prof- 
its, this  office  will  accept  a  return  under  oath  from  any  banker 
where  the  undivided  profits  are  computed  in  any  manner  where- 
by a  fair  and  just  amount  is  arrived  at  representing  the  average 
amount  of  the  undivided  profits  employed  by  the  bank  during  the 
fiscal  year  for  which  the  tax  is  due."  (T.  D.  2064,  Nov.  23,  1914.) 
The  individual  fair  value  of  stocks  of  two  banks  that  have  a  def- 
inite combined  market  value,  but  no  separate  value  (ownership  of 
each  share  of  stock  in  one  of  them  carrying  automatically  a  share 
of  stock  in  the  other),  may  be  ascertained  by  apportionment  of  this 
market  value  on  the  basis  of  the  capital  stock,  surplus,  and  undi- 
vided profits  of  each  corporation  for  the  fiscal  year.  (T.  D.  2426 
Dec.  29,  1916.) 

§  343.     Meaning  of  "Capital  Stock  Outstanding" 

Capital  stock  that  has  once  been  issued  by  a  corporation  is  re- 
garded as  being  "outstanding,"  even  though  it  is  afterwards  ac- 
quired by  the  company  for  value  and  carried  on  the  books  as  "treas- 
ury stock."  (T.  D.  2417,  Dec.  16,  1916.)  If  a  corporation  has  in- 
creased or  decreased  its  capital  stock  during  the  fiscal  year,  a 
statement  should  be  attached  to  the  back  of  the  return  setting  forth 
the  number  of  shares  of  stock  outstanding  each  month,  with  the 
average  fair  value  of  the  stock  for  that  month.  (T.  D.  2503,  June 
25,  1917.) 

§  344.     Computation  of  Tax;    Foreign  Corporations 

The  tax  imposed  on  corporations,  joint-stock  companies  or  as- 
sociations, and  insurance  companies,  organized  for  profit  under  the 
laws  of  any  foreign  country  and  engaged  in  business  in  the  United 
States,  shall  be  computed  upon  the  actual  capital  invested  in  the 
transaction  of  its  business  in  the  United  States.  The  basis  of  tax- 
ation is  the  average  amount  of  capital  so  invested  during  the  pre- 
ceding fiscal  year. 

The  exemption  from  the  amount  of  capital  invested  in  the  Unit- 
ed States  equal  to  the  proportion  of  $5,000  which  the  amount  so 
invested  bears  to  the  total  amount  invested  in  the  transaction  of 
business  in  the  United  States  or  elsewhere,  shall  only  be  allowed 
a  company  or  association  which  makes  return  to  the  Commissioner 
of  Internal  Revenue,  under  these  regulations,  of  the  amount  of  cap- 
ital invested  in  the  transaction  of  business  outside  of  the  United 
States.  Thus  a  foreign  company  or  association  investing  part  of 
its  capital  in  the  transaction  of  business  in  the  United  States  shall 
be  liable  for  tax  in  the  amount  of  $1  for  each  $1,000  of  the  actual 
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capital  invested  in  the  United  States,  without  deduction  of  the 
said  proportion  of  $5,000,  unless  it  discloses  in  its  return  the 
amount  of  capital  invested  in  the  transaction  of  business  outside  of 
the  United  States.     (Regulations  No.  38,  arts.  15,  16.) 

§  345.      Same;   Foreign  Insurance  Companies 

"After  careful  consideration  it  has  been  decided  that  the  amount 
of  capital  invested  in  the  transaction  of  business  in  the  United 
States  by  foreign  insurance  companies  is  the  amount  of  'surplus 
to  policy  holders,'  as  shown  by  the  conventional  form  of  re- 
port to  state  insurance  departments.  Foreign  insurance  com- 
panies are  permitted  to  state  the  amount  of  surplus  to  policy  hold- 
ers as  shown  by  the  report  for  the  last  fiscal  year  ended  December 
31,  1916.  The  only  deduction  allowed  is  the  amount  of  deposits 
actually  required  by  states  in  which  the  company  is  transacting 
business."    (T.  D.  2503,  June  25,  1917.) 

§  346.     Signature  and  Verification  of  Returns 

In  the  case  of  domestic  corporations,  returns  must  be  signed  and 
verified  by  two  officers  of  the  corporation,  that  is,  by  the  president, 
vice-president,  or  other  principal  officer,  and  by  the  treasurer  or 
other  financial  officer,  and  must  be  sworn  to  before  an  officer  au- 
thorized to  administer  oaths,  and  the  seal  of  the  attesting  officer, 
if  he  is  required  to  have  a  seal  must  be  impressed  on  the  return. 
The  name  of  the  corporation  and  the  names  of  the  officers  signing 
the  return  should  be  plainly  written  or  printed  on  the  return. 
(General  Instructions,  Form  707,  par.  6.)  In  the  case  of  a  foreign 
corporation,  the  return  must  be  signed  and  verified  by  the  agent 
or  attorney  or  other  principal  officer  in  charge  of  the  United  States 
branch  of  the  corporation.     (General  Instructions,  Form  708.) 

§  347.     Filing  Returns;    Penalty  for  Delinquency 

As  the  capital  stock  tax  is  a  "special"  tax,  the  returns  of  cor- 
porations are  required  to  be  made  annually  in  July.  The  regula- 
tions prescribe  that  "it  shall  be  the  duty  of  every  corporation  lia- 
ble to  the  tax,  on  or  before  the  31^t  day  of  July  in  each  year,  to 
make  a  return,  verified  by  oath,  to  the  collector  of  the  district 
where  it  is  located."  (Regulations  No. ^38,  art.  21.)  If  failure  to 
file  a  return  within  the  prescribed  time  is  due  to  the  sickness  or 
absence  of  an  officer  required  to  sign  the  return,  the  collector  may 
allow  an  extension  of  not  more  than  30  days  for  making  and  filing 
the  return,  provided  an  application  in  writing  is  made  prior  to  the 
expiration  of  the  period  in  which  the  return  should  have  been  filed. 
If  an  extension  of  time  is  granted,  the  letter  of  the  collector  should 
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be  attached  to  the  return.  If  any  corporation  or  association  fails 
to  make  and  file  a  return  within  the  time  prescribed  by  law,  or 
makes  a  false  or  fraudulent  return,  the  collector  or  his  deputy  is 
authorized  to  make  the  return  from  his  own  knowledge  and  from 
such  information  as  he  can  obtain  through  testimony  or  other- 
wise. Such  return  when  subscribed  by  the  collector  or  his  deputy 
shall  be  prima  facie  good  and  sufficient  for  all  legal  purposes. 

The  law  prescribing  a  penalty  for  delinquency  in  this  respect 
is  §  3176  of  the  Revised  Statutes,  as  amended  by  the  Revenue  Act 
of  1918,  which  read^  as  follows :  "In  case  of  any  failure  to  make 
and  file  a  return  within  the  time  prescribed  by  law  or  by  the  col- 
lector, the  Commissioner  of  Internal  Revenue  shall  add  to  the  tax 
25  per  centum  of  its  amount,  except  that,  when  a  return  is  filed 
after  such  time  and  it  is  shown  that  the  failure  to  file  it  was  due  to 
a  reasonable  cause  and  not  to  willful  neglect,  no  such  addition  shall 
be  made  to  the  tax.  In  case  a  false  or  fraudulent  return  is  will- 
fully made,  the  Commissioner  of  Internal  Revenue  shall  add  to  the 
tax  50  per  centum  of  its  amount.  The  amount  so  added  to  any  tax 
shall  be  collected  at  the  same  time  and  in  the  same  manner  and  as 
part  of  the  tax,  unless  the  tax  has  been  paid  before  the  discovery 
of  the  neglect,  falsity,  or  fraud,  in  which  case  the  amount  so  added 
shall  be  collected  in  the  same  manner  as  the  tax." 

§  348.     Form  of  Return  for  Domestic  Corporations 

Every  domestic  corporation  shall  make  return  on  Form  707  re- 
gardless of  the  par  value  of  its  capital  stock.  The  fair  average 
value  of  the  capital  stock  of  a  corporation  and  the  tax  payable 
thereon  shall  be  determined  in  accordance  with  the  instructions  in 
the  form,  which  provides  in  Exhibit  A  for  the  book  value  of  the 
capital  stock,  in  Exhibit  B  for  the  market  value,  and  in  Exhibit  C 
for  the  value  based  on  capitalizing  the  earnings.  All  the  informa- 
tion called  for  must  be  given  in  every  case  where  it  is  procurable. 
(Regulations  No.  38,  art.  18.) 

§  349.     Form  of  Return  for  Foreign  Corporations 

Every  foreign  corporation  shall  make  return  on  Form  708,  ir- 
respective of  the  amount  of  capital  employed  either  at  home  or  in 
this  country  in  the  transaction  of  its  business.  The  capital  actually 
invested  in  the  transaction  of  the  business  of  a  foreign  corporation 
in  the  United  States  and  the  tax  payable  thereon  shall  be  deter- 
mined as  follows : 

(1)  Take  the  entire  invested  capital  of  the  corporation,  as  shown 
by  its  last  return  within  the  year  ending  June  30  for  the  purpose 
of  the  war  excess  profits  tax  imposed  by  the  Act  of  October  3,  1917, 
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or  if  no  such  excess  profits  tax  return  has  been  made  by  the  cor- 
poration, compute  the  invested  capital  for  its  fiscal  year  ending 
within  the  year  ending  June  30  in  accordance  with  the  War  Excess 
Profits  Tax  Regulations. 

(2)  Find  the  proportion,  expressed  in  percentage,  which  the  net 
income  from  sources  within  the  United  States  bears  to  the  entire 
net  income  for  the  fiscal  year  ending  within  the  year  ending  June 
30,  such  income  being  ascertained  upon  the  same  basis  and  in  the 
same  manner  as  for  the  income  and  excess  profits  taxes. 

(3)  Apply  the  percentage  found  in  (2)  to  the  average  invested 
capital  ascertained  in  (1),  the  result  being  the  amount  of  capital 
invested  in  the  United  States. 

(4)  Apply  the  percentage  found  in  (2)  to  $5,000,  and  subtract 
the  result  from  the  amount  of  capital  invested  in  the  United  States, 
as  ascertained  in   (3). 

(5)  Compute  the  amount  of  the  tax  at  the  rate  of  $1  for  each 
full  $1,000  of  the  net  amount  of  capital  invested  in  the  United 
States,  as  ascertained  in  (4). 

(6)  Subtract  the  amount  of  the  munition  manufacturer's  tax,  if 
any,  paid  under  Title  III  of  the  Act  of  September  8,  1916,  since 
the  last  previous  return. 

(7)  The  result  of  (6)  is  the  net  amount  of  tax  due.  (Regula- 
tions No.  38,  art.  20.) 

§  350.     Payment  of  Tax ;   Penalty 

A  general  provision  of  law  applicable  to  the  tax  under  consid- 
eration is  that  "all  special  taxes  shall  become  due  on  the  first  day 
of  July  in  each  year,  or  on  commencing  any  trade  or  business  on 
which  such  tax  is  imposed.  In  the  former  case  the  tax  shall  be 
reckoned  for  one  year,  and  in  the  latter  case  it  shall  be  reckoned 
proportionately  from  the  first  day  of  the  month  in  which  liability 
to  a  special  tax  commenced  to  the  first  day  of  July  following." 
(Rev.  St.  §  3237,  as  superseded  by  Act  Oct.  1,  1890,  §  53  [U.  S. 
Comp.  St.  1916,  §  5960].)  The  capital  stock  tax  is  a  "special"  tax, 
because  it  is  specifically  so  denominated  in  the  act  imposing  it,  and 
it  is  payable  in  advance  for  a  period  extending  from  the  date  of 
taking  effect  of  the  act  to  the  end  of  the  fiscal  year,  and  annually 
thereafter  in  July,  the  beginning  of  the  government's  fiscal  year. 
(T.  D.  2423,  Dec.  30,  1916.) 

All  assessments  shall  be  made  by  the  Commissioner  of  Internal 
Revenue.  The  collector  shall  within  10  days  after  receiving  any 
list  of  taxes  from  the  Commissioner  of  Internal  Revenue  give  no- 
tice to  each  corporation  liable  to  pay  any  tax  stated  therein,  to  be 
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left  at  its  place  of  business  or  to  be  sent  by  mail,  stating  the  amount 
of  such  tax  and  demanding  payment  thereof.  If  such  corporation 
does  not  pay  the  tax  within  10  days  after  the  service  or  the  send- 
ing by  mail  of  such  notice,  it  shall  be  the  duty  of  the  collector  to 
collect  the  said  tax  with  a  penalty  of  5  per  cent  additional  upon  the 
amount  of  the  tax  and  interest  at  the  rate  of  1  per  cent  a  month. 
A  collector  has  no  authority  to  extend  the  time  for  payment  of  the 
tax,  and  any  extension  granted  by  him  would  be  at  his  own  risk. 
The  collector  may  accept  payment  of  the  tax  when  the  return  is 
filed  as  an  "advance  collection,"  subject  to  any  adjustment  later 
found  necessary,  but  no  corporation  is  required  to  pay  the  tax 
until  after  notice  and  demand.     (Regulations  No.  38,  art.  23.) 

Every  corporation  which  does  business  without  having  paid  the 
tax  shall  be  deemed  guilty  of  a  misdemeanor  and  upon  conviction 
thereof  shall  pay  a  fine  of  not  more  than  $500.  In  addition  to  the 
punishment  specified  such  a  corporation  is  subject  to  other  penal- 
ties provided  by  the  internal  revenue  laws.  A  corporation  paying 
the  capital  stock  tax  is  not  on  that  account  exempt  from  any  occu- 
pational tax.     (Idem,  art.  17.) 
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CHAPTER  XIV 
OCCUPATION    TAXES 

§  351.  Statute  Imposing  Tax. 

352.  Brokers. 

353.  Pawnbrokers. 

354.  Ship  Brokers. 

355.  Custonilioiise  Brokers. 

356.  Theaters,  Museums,  and  Concert  Halls. 

357.  Motion-Picture  Theaters  and  Air  Domes. 

358.  Circuses. 

359.  Other  Public  Exhibitions  and  Shows. 

360.  Bowling  Alleys  and  Billiard  Rooms. 

361.  Shooting  Galleries. 

362.  Riding  Academies. 

363.  Operating  or  Renting  Passenger  xiutomobiles  for  Hire. 

364.  Tax  on  Liquor  Business  Carried  on  Contrary  to  Local  Law. 

365.  Place  of  Business ;  Branch  Offices. 

366.  Payment  and  Collection  of  Tax. 

367.  Penalties. 

§  351.     Statute  Imposing  Tax 

The  Revenue  Act  of  1918,  §  1001,  imposes  special  taxes  upon  all 
those  who  follow  certain  enumerated  avocations.  In  each  case  the 
tax  is  a  fixed  sum  of  money  and  is  to  be  paid  annually.  Those  sub- 
ject to  the  tax  are  brokers,  pawnbrokers,  ship  brokers,  customhouse 
brokers,  proprietors  of  theaters,  museums,  and  concert  halls,  propri- 
etors of  circuses,  proprietors  or  agents  of  other  public  exhibitions  or 
shows  for  money  (not  falling  within  the  two  preceding  classes), 
proprietors  of  riding  academies  and  shooting  galleries,  and  of  pas- 
senger automobiles  for  hire,  and  proprietors  of  bowling  alleys  and 
billiard  rooms.  It  has  been  held  that  this  tax  is  within  the  pow- 
ers of  Congress  and  is  constitutionally  valid.  It  is  not  a  direct  tax 
upon  property,  such  as  would  have  to  be  apportioned  under  the 
Constitution,  but  it  is  a  franchise  ,tax  or  privilege  tax,  and  is  legal 
and  valid  as  laid.^ 

§  352.     Brokers 

The  tax  upon  brokers  is  $50  per  year ;  and  the  statute  provides 
that  "every  person  whose  business  it  is  to  negotiate  purchases  or 
sales  of  stocks,  bonds,  exchange,  bullion,  coined  money,  bank  notes, 
promissory   notes,   other   securities,   produce    or   merchandise,    for 

lAnderson  v.  Farmers'  Loan  &  Trust  Co.  (C.  C.  A.)  241  Fed.  322;  Real 
Estate  Title  Ins.  &  Trust  Co.  v.  Lederer  (D.  C.)  229  Fed.  799. 
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Others,  shall  be  regarded  as  a  broker.  If  a  broker  is  a  member  of 
a  stock  exchange,  or  if  he  is  a  member  of  any  produce  exchange, 
board  of  trade,  or  similar  organization,  where  produce  or  mer- 
chandise is  sold,  he  shall  pay  an  additional  amount  as  follows:  If 
the  average  value,  during  the  preceding  year  ending  June  30,  of 
a  seat  or  membership  in  such  exchange  or  organization  was  $2,- 
000  or  more,  but  not  more  than  $5,000,  $100;  if  such  value  was 
more  than  $5,000,  $150."    (Revenue  Act  of  1918,  §  1001,  par.  1.) 

A  bank  which  does  not  hold  itself  out  to  the  public  as  engaged  in 
'he  negotiating  of  purchases  or  sales  of  stock,  bonds,  etc.,  but 
merely  negotiates  the  purchase  and  sale  thereof  for  depositors  and 
other  patrons,  without  remuneration  and  for  their  accommoda- 
tion only,  does  not  thereby  incur  liability  to  special  tax  as  a  broker. 
(T.  D.  2782,  Dec.  24,  1918.)  In  general,  however,  persons  who 
receive  stocks  and  bonds  for  sale  for  others,  and  who  also  purchase 
and  sell  stocks  and  bonds  on  their  own  account,  and  lend  and  ad- 
vance money  thereon,  are  liable  to  the  brokers'  tax.^  So,  pro- 
prietors of  "bucket  shops"  who  issue  memoranda  of  their  transac- 
tions in  stocks,  even  though  they  sell  only  "futures,"  are  taxable  as 
brokers.  (T.  D.  2046,  Nov.  9,  1914.)  Real  estate  agents  engaged 
in  negotiating,  on  a  commission,  sales  and  purchases  of  real  estate, 
collecting  rents,  etc.,  do  not  incur  liability  as  brokers ;  but  if,  in 
connection  with  such  business,  they  engage  in  negotiating  the  pur- 
chase and  sale  of  notes,  mortgages,  and  other  securities,  they  are 
liable  to  the  special  tax.^ 

In  regard  to  the  nature  of  the  securities  negotiated  or  dealt  in,  it 
is  held  that  bills  of  exchange,  bonds  for  the  payment  of  money, 
and  promissory  notes  are  in  the  popular  acceptation  of  the  term 
"securities"  for  money.*  But  the  term  "security  dealers"  in  a 
state  statute  imposing  a  license  tax  on  persons  so  designated,  does 
not  include  the  purchaser  of  a  judgment  on  a  note  for  less  than  its 
face  value."  Persons  whose  practice  it  is  to  buy  up  the  fee-bills  of 
witnesses  are  not  brokers ;  but  an  express  company  engaged  in  the 
business  of  buying  or  selling  foreign  money  or  bills  of  exchange  is 
required  to  pay  the  special  tax  as  a  broker.  (T.  D.  2046,  Nov,  9, 
1914.) 

In  the  next  place,  it  is  only  when  the  negotiation  or  dealing  in 
stocks,  bonds,  etc.,  is  the  business  of  the  person  in  question,  his 

2  Peabody  v.  Gilbert,  5  Blatclif.  334,  Fed.  Cas.  No.  10,868,  note ;  Clark  v. 
Gilbert,  5  Blatchf.  330,  Fed.  Cas.  No.  2,822. 

3  Rounds  V.  Alee,  116  Iowa,  345,  89  N.  W.  1098 ;   T.  D.  2083,  Dec.  8,  1914. 

4  .Jennings  v.  Davis,  31  Conn.  139. 

6  aiace  V.  Buchanan  (Tenn.  Ch.  App.)  52  S.  W.  505. 
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trade,  his  profession,  or  his  means  of  getting  a  livelihood,  that  he 
becomes  a  broker  within  the  meaning  of  the  law.°  Thus,  if  per- 
sons negotiate  the  purchase  or  sale  of  promissory  notes,  but  if  these 
are  only  occasional  acts  and  do  not  constitute  their  regular  busi- 
ness, they  are  not  brokers.  So  a  lawyer  may  make  investments  for 
his  clients  without  being  liable  to  the  tax  as  a  broker,  unless  he 
does  it  to  such  an  extent  that  it  can  be  called  a  "business."  The 
purchase  of  state  or  municipal  orders  or  warrants  by  any  person 
does  not  subject  him  to  the  tax  as  a  broker,  if  not  done  to  an  extent 
constituting  it  his  business.  And  occasional  transactions  in  the 
sale  of  sight  drafts  do  not  necessitate  the  payment  of  the  special 
tax.  Nor  is  the  liability  incurred  by  merchants  merely  because 
they  cash  checks  for  their  customers.  (T.  D.  2046,  Nov.  9,  1914.) 
For  the  same  reason,  the  special  tax  as  a  broker  is  not  required  to 
be  paid  by  a  person  because  of  the  fact  of  his  holding  a  seat  on  the 
stock  exchange,  if  he  transacts  no  business  directly  or  indirectly. 
(T.  D.  2046,  Nov.  9,  1914.)  And  loan  and  mortgage  companies  are 
not  liable  to  the  tax  as  brokers  on  account  of  their  loaning  money 
on  notes  or  bonds  secured  by  mortgage  or  trust  deed  on  real  es- 
tate. But  they  become  so  liable  if  they  purchase  notes,  bonds,  or 
other  securities,  and  so  also  if  they  engage  in  the  sale  of  the  se- 
curities on  which  they  make  their  loans.  (Idem.)  And  while  a 
mining  syndicate  or  other  association  issuing  certificates  of  stock 
in  a  company  organized  by  it  is  not  required  to  pay  the  special  tax 
as  a  broker  therefor,  a  manager  or  other  person  employed  by  it  to 
sell  such  certificates  on  commission  is  a  broker  and  is  required  to 
pay  the  tax.     (Idem.) 

Under  the  Art  of  1914,  it  was  originally  held  by  the  Treasury 
Department  that  a  person  incurred  the  special-tax  liability  as  a 
broker  if  he  negotiated  the  purchase  of  stocks  and  bonds  for  him- 
self alone.  (T.  D.  2249.)  But  this  ruling  was  revoked  (T.  D.  2263, 
Nov.  15,  1915),  and  would  be,  of  course,  entirely  inconsistent  with 
the  words  of  the  present  statute.  There  is,  however,  a  ruling  of 
the  Treasury  that  a 'person  is  not  to  be  taxed  as  a  broker  unless  he 
negotiates  purchases  and  sales  for  any  and  all  applicants,  and  that 
if  he  negotiates  such  sales  and  purchases  exclusively  for  certain 
persons  or  firms  with  whom  he  is  under  contract,  he  is  to  be  re- 
garded as  their  agent  and  not  as  a  broker.  (T,  D.  2107,  Dec.  28, 
1914.) 

«  Warren  v.  Shook,  91  U.  S.  704,  23  L.  Ed.  421. 
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§  353.     Pawnbrokers 

The  tax  upon  pawnbrokers  is  $100  per  year.  "Every  person, 
whose  business  or  occupation  it  is  to  take  or  receive  by  way  of 
pledge,  pawn,  or  exchange  any  goods,  wares,  or  merchandise,  or 
any  kind  of  personal  property  whatever,  as  security  for  the  re- 
payment of  money  loaned  thereon,  shall  be  deemed  a  pawnbro- 
ker." (Revenue  Act  of  1918,  §  1001,  par.  2.)  A  person  is  not 
required  to  pay  the  special  tax  as  a  pawnbroker,  because  of  rare 
or  occasional  transactions  which  cannot  be  regarded  as  his  busi- 
ness or  occupation.  And  the  tax  is  not  required  to  be  paid  for 
the  making  of  loans  when  the  chattels  are  not  taken  or  received  by 
way  of  pledge,  pawn,  or  exchange.  But  a  person  using  no  tickets 
in  his  business,  but  making  a  pretense  of  buying  articles  which  are 
brought  to  him,  which  he  holds  under  a  verbal  agreement  that  the 
articles  can  be  bought  back  again  by  the  person  selling  them,  on 
the  payment  of  a  specified  bonus,  is  a  pawnbroker  and  liable  to  the 
tax.  (T.  D.  2046,  Nov.  '9,  1914.)  Under  a  state  statute  it  has 
been  held  that  two  elements  are  required  to  constitute  one  a  pawn- 
broker: (1)  The  person  must  be  engaged  in  the  business  of  re- 
ceiving property  in  pledge  for  money  advanced;  an  occasional  loan 
will  not  be  sufficient,  but  the  person  must  so  engage  in  the  occu- 
pation that  it  will  be  known  as  his  regular  business;  (2)  he  must 
be  engaged  in  receiving  property  in  pledge  or  as  security  for  money 
or  other  thing  advanced  to  the  pawnor  or  pledgor.'''  But  a  licensed 
auctioneer  who  advances  money  on  goods  and  charges  commissions 
on  such  advances,  has  been  held  liable  to  the  payment  of  a  tax  as 
a  pawnbroker.^ 

§  354.     Ship  Brokers 

Ship  brokers  are  required  to  pay  an  annual  tax  of  $50.  "Every 
person,  whose  business  it  is  as  a  broker  to  negotiate  freights  and 
other  business  for  the  owners  of  vessels  or  for  the  shippers  or  con- 
signors or  consignees  of  freight  carried  by  vessels,  shall  be  re- 
garded as  a  ship  broker  under  this  section."  (Revenue  Act  of 
1918,  §  1001,  par.  3.)  In  a  somewhat  wider  sense,  ship  brokers 
have  been  defined  as  brokers  who  negotiate  the  purchase  and  sale 
of  ships  and  the  business  of  freighting  vessels.'^  But  it  cannot  be 
doubted  that  the  purchase  and  sale  of  ships  would  be  regarded  as 
""other  business  for  the  owners  of  vessels"  within  the  meaning  of 
the  law. 

7  City  of  Chicago  v.  Hulbert,  118  111.  G.32,  8  N.  E.  812,  59  Am.  Rep.  400. 

8  Iluut  V.  City  of  Philadelphia,  35  Pa.  277. 

0  City  of  Little  Rock  v.  Barton,  33  Ark.  430. 
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§  355.     Customhouse  Brokers 

The  annual  tax  upon  customhouse  brokers  is  $50.  And  it  is  pro- 
vided that  "every  person,  whose  occupation  it  is,  as  the  agent  of 
others,  to  arrange  entries  and  other  customhouse  papers,  or  trans- 
act business  at  any  port  of  entry  relating  to  the  importation  or  ex- 
portation of  goods,  wares,  or  mechandise,  shall  be  regarded  as  a 
customhouse  broker."  (Revenue  Act  of  1918,  §  1001,  par.  4.)  Un- 
der this  provision  the  Treasury  Department  has  ruled  that  "a 
person  or  firm  holding  himself  or  itself  out  to  the  public  as  en- 
gaged in  the  occupation  of  a  customhouse  broker,  either  by  main- 
taining an  office  or  sending  out  literature,  advertising  matter,  etc., 
is  required  to  pay  the  special  tax."  (T.  D.  2321,  April  13,  1916.) 
Bills  of  sale  of  vessels  are  "customhouse  papers"  within  the  mean- 
ing of  this  paragraph,  and  one  whose  occupation  it  is,  as  the  agent 
of  others,  to  prep'are  such  bills  of  sale  is  required  to  pay  the  tax 
as  a  customhouse  broker.  (T.  D.  2046,  Nov.  9,  1914.)  Payment 
of  the  special  tax  by  a  person  in  his  own  name  as  a  customhouse 
broker  is  sufficient  to  cover  the  business  done  by  him  at  the  place 
of  business  stated,  whether  such  business  is  done  by  him  on  his 
own  account  or  as  an  agent  for  other  persons.  (T.  D.  2046,  Nov. 
9,  1914.)  But  if  the  complete  business  of  customhouse  brokers  is 
transacted  by  parties  at  offices  at  different  ports  of  one  internal 
revenue  district,  a  separate  and  distinct  special  tax  must  be  paid 
for  each  of  their  offices.     (Idem.) 

§  356.     Theaters,  Museums,  and  Concert  Halls 

The  proprietors  of  these  places  of  amusement,  to  which  a  charge 
for  admission  is  made,  are  subjected  to  a  special  tax  proportioned 
to  the  seating  capacity  of  the  place.  The  provision  is  that  "pro- 
prietors of  theaters,  museums,  and  concert  halls,  having  a  seating 
capacity  of  not  more  than  250  shall  pay  $50;  having  a  seating  ca- 
pacity of  more  than  250  and  not  exceeding  500,  shall  pay  $100 ;  hav- 
ing a  seating  capacity  exceeding  500  and  not  exceeding  800,  shall 
pay  $150;  having  a  seating  capacity  of  more  than  800,  shall  pay 
$200.  Every  edifice  used  for  the  purpose  of  dramatic  or  operatic  or 
other  representations,  plays,  or  performances,  for  admission  to 
which  entrance  money  is  received,  not  including  halls  or  armories 
rented  or  used  occasionally  for  concerts  or  theatrical  representa- 
tions, and  not  including  edifices  owned  by  religious,  educational  or 
charitable  institutions,  societies  or  organizations  where  all  the  pro- 
ceeds from  admissions  inure  exclusively  to  the  benefit  of  such  in- 
stitutions, societies  or  organizations,  or  exclusively  to  the  benefit 
of  persons  in  the  military  or  naval  forces  of  the  United  States,  shall 
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be  regarded  as  a  theater:  Provided,  that  in  cities,  towns,  or  vil- 
lages of  5,000  inhabitants  or  less,  the  amount  of  such  payment  shall 
be  one-half  of  that  above  stated :  Provided  further,  that  whenever 
any  such  edifice  is  under  lease  at  the  time  the  tax  is  due,  the  tax 
shall  be  paid  by  the  lessee,  unless  otherwise  stipulated  between 
the  parties  to  said  lease."  (Revenue  Act  of  1918,  §  1001,  par.  5.) 
Where  a  theater  increases  its  seating  capacity  during  a  fiscal  year, 
it  must  thereupon  pay  the  tax  at  the  higher  rate,  but  may  be  cred- 
ited with  the  amount  of  the  lower  tax  already  paid.  (T.  D.  2117, 
Jan.  11,  1915.)  And  under  similar  provisions  in  the  act  of  1898,  it 
was  ruled  that  where  theaters  are  entirely  closed  to  performances 
during  the  months  of  July  and  August,  and  only  open  in  the  month 
of  September,  the  special  tax  is  to  be  reckoned  from  the  1st  day  of 
September  to  the  first  day  of  July  following,  at  the  rate  based  upon 
its  seating  capacity  for  the  year  beginning  July  1st.  (T.  D. 
2046,  Nov.  9,  1914.)  Persons  are  not  required  to  pay  the  special 
tax  for  the  mere  occasional  renting  of  their  hall  for  public  perform- 
ances to  dramatic  companies  or  other  persons  charging  entrance 
money  therefore,  but  the  special  tax  of  $10  (for  "other  public  ex- 
hibitions or  shows")  must  be  paid  by  such  persons  or  companies  if 
they  give  dramatic  performances  or  other  such  exhibitions  for 
money.    (Idem.) 

Various  other  rulings  made  by  the  Treasury  Department  under 
the  similar  language  of  the  act  of  1914  will  be  applicable  to  the 
present  statute,  if  it  is  borne  in  mind  that  the  method  of  evidencing 
the  payment  of  the  tax  on  theaters  under  the  earlier  statute  was 
by  the  issuance  to  the  proprietor  of  a  "special-tax  stamp,"  which  is 
not  now  required.  The  following  was  a  comprehensive  ruling  on 
the  subject:  "Where  the  owner  of  a  building  pays  special  tax  as 
proprietor  of  a  theater,  covering  a  theater  or  auditorium  in  the 
building  in  question,  the  stamp  secured  by  him  will  cover  all  dra- 
matic or  operatic  or  other  representations,  plays,  or  performances 
given  in  such  theater  or  auditorium  produced  either  by  himself  or 
under  his  proprietorship,  or  produced  by  others  under  lease  of  the 
theater  or  auditorium  from  the  owner  thereof.  The  owner  may, 
upon  application  to  the  collector  of  internal  revenue,  have  the  spe- 
cial-tax stamp  transferred  to  any  other  theater,  auditorium,  or  air- 
dome  provided  the  seating  capacity  of  the  theater,  auditorium,  or 
airdome  is  not  greater  than  the  seating  capacity  indicated  on  the 
face  of  the  special-tax  stamp.  Of  course,  if  performances  are  con- 
tinued at  the  building  from  which  the  stamp  is  transferred,  a  new 
special-tax  stamp  must  be  taken  out  to  cover  such  building.  Where 
a  lessee  of  a  theater  pays  special  tax  therefor,  the  special-tax  stamp 
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secured  by  him,  if  not  transferred  to  another  location,  will  cover 
performances  given  in  the  theater  under  the  proprietorship  of  an- 
other who  subleases  the  theater  from  the  lessee.  However,  if  the 
lessee  sells  out  his  lease  and  is  no  longer  connected  with  the  theater 
in  any  capacity  whatsoever,  his  special-tax  stamp  will  not  cover 
performances  given  by  the  purchaser  of  the  lease.  Where  two  par- 
ties pay  special  tax  and  operate  a  theater  as  a  partnership,  upon 
one  of  the  partners  selling  out  his  interest  or  a  new  partner  coming 
into  the  partnership,  the  special-tax  stamp  secured  by  the  partner- 
ship will  cover  performances  given  by  the  succeeding  partnership. 
Where  a  hall  or  auditorium  is  maintained  for  public  entertainment, 
but  operatic  or  dramatic  or  other  representations,  plays,  or  per- 
formances are  given  therein  only  occasionally,  for  example,  on  an 
average  of  not  exceeding  twice  a  month,  the  proprietors  of  such 
hall  or  auditorium  do  not  incur  special-tax  liability.  The  owners 
or  agents  of  theatrical  troupes  traveling  around  the  country  and 
giving  performances  in  halls  or  auditoriums  for  which  special  taxes 
have  not  been  paid  by  the  owners  or  lessees  thereof,  are  required 
to  pay  special  tax  under  the  sixth  subdivision  of  section  3  of  the 
act  aforesaid,  and  may  have  their  special-tax  stamps  transferred 
from  place  to  place  upon  application  to  the  collector  of  internal  rev- 
enue. It  will  suffice  if  the  owner  or  agent,  upon  entering  a  collec- 
tion district,  files  with  the  collector  a  statement  as  to  the  theaters 
and  towns  in  which  performances  are  to  be  given."  (T.  D.  2297, 
Feb.  11,  1916.) 

§  357.     Motion-Picture  Theaters  and  Air  Domes 

A  theater  in  which  moving  pictures  are  shown  is  taxable  as  a 
"theater"  under  this  provision  of  the  statute,  and  not  under  the 
succeeding  general  clause  as  to  "other  public  exhibitions  and  shows 
for  money."  (T.  D.  2040,  Nov.  3,  1914.)  Under  the  Act  of  1914, 
the  Treasury  Department  at  first  held  that  "air  domes"  were  tax- 
able at  a  flat  rate  in  the  character  of  "other  public  exhibitions  or 
shows  for  money,"  but  afterwards  reversed  this  ruling,  and  decid- 
ed that  they  were  taxable  as  "theaters"  and  therefore  at  a  rate 
varying  according  to  the  seating  capacity.  Additional  rulings  were 
made  as  follows:  "Where  such  air  dome  is  adjacent  to  a  theater, 
for  which  the  special  tax  has  been  paid,  and  the  seating  capacity 
of  the  air  dome  does  not  exceed  the  seating  capacity  of  the  thea- 
ter, and  performances  are  not  given  simultaneously  in  the  air  dome 
and  theater,  the  special-tax  stamp  secured  to  cover  the  theater  will 
cover  performances  given  in  the  air  dome.  Where  the  proprietor 
of  a  theater  operates  an  air  dome  at  another  location,  upon  closing 
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his  theater  he  may  transfer  the  special-tax  stamp  for  such  theater 
to  the  air  dome,  provided,  of  course,  the  seating  capacity  of  the  air 
dome  does  not  exceed  the  seating  capacity  of  the  theater,  and  the 
special-tax  stamp,  issued  to  cover  performances  given  in  an  air 
dome,  may  be  transferred  to  cover  a  theater  owned  by  the  same 
party,  under  the  above  conditions."     (T.  D.  2217,  June  11,  1915.) 

§  358.     Circuses 

The  special  tax  is  fixed  at  the  rate  of  $100  per  annum  on  the  pro- 
prietors of  circuses ;  and  "every  building,  space,  tent,  or  area  where 
feats  of  horsemanship  or  acrobatic  sports  or  theatrical  perform- 
ances not  otherwise  provided  for  in  this  section  are  exhibited,  shall 
be  regarded  as  a  circus:  Provided  that  no  special  tax  paid  in  one 
state,  territory,  or  the  District  of  Columbia  shall  exempt  exhibi- 
tions from  the  tax  in  another  state,  territory,  or  the  District  of  Co- 
lumbia, and  but  one  special  tax  shall  be  imposed  for  exhibitions 
within  any  one  state,  territory,  or  District."  (Revenue  Act  of 
1918,  §  1001,  par.  6.)  According  to  the  interpretation  put  upon  this 
provision  by  the  Treasury  Department,  a  circus,  when  it  goes  on 
the  road,  is  required  to  pay  the  special  tax  of  $100  for  the  year,  and 
if  it  carries  any  additional  attractions,  not  covered  by  the  general 
admission,  but  for  which  a  separate  entrance  price  is  charged,  such 
as  "side  shows"  or  the  like,  it  is  liable  to  tax  at  the  rate  of  $15  per 
annum  on  each  such  attraction,  these  being  "other  public  exhibi- 
tions or  shows  for  money  not  enumerated  in  this  section,"  within 
the  subsequent  clause  of  the  statute.  So,  traveling  carnival  com- 
panies, if  charging  one  general  admission  to  the  grounds,  are  re- 
quired to  pay  a  tax  at  the  rate  of  $15  per  annum,  but  must  pay  an 
additional  tax  at  the  same  rate  for  each  separate  attraction  for 
which  a  separate  admission  is  charged.  (T.  D.  2183,  March  26, 
1915.)  Exhibitions  of  feats  of  horsemanship,  such  as  are  seen  in 
circuses,  when  they  occur  on  race  tracks,  are  subject  to  the  tax  of 
$100;  but  mere  tests  of  speed  of  horses  in  racing  are  not  regarded 
as  "feats  of  horsemanship,"  within  the  meaning  of  this  paragraph, 
(T.  D.  2046,  Nov,  9,  1914.)  Variety  shows,  whether  given  at  sum- 
mer resorts  or  elsewhere,  which  include  "acrobatic  sports,"  come 
within  the  definition  of  a  circus  and  are  taxable  as  such.  (Idem.) 
But  the  "theatrical  performances"  contemplated  by  this  paragraph 
are  only  those  which  are  given  in  connection  with  a  circus, 
(Idem.)  A  show  under  canvas,  exhibiting  among  other  things  ac- 
robatic and  athletic  exercises,  but  no  feats  of  horsemanship  and 
having  no  menagerie,  is  not  subject  to  tax  as  a  circus,  if  the  acro- 
batic exercises  are  so  few  and  simple  as  to  make  it  unreasonable  t9 
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hold  that  they  make  the  show  a  circus.  (Idem.)  And  a  small 
wagon  show,  having  no  circus  feats,  but  only  such  acts  as  trapeze 
acts,  wire  walking,  trained  ponies,  singing,  and  dancing,  is  not  to 
be  regarded  as  a  circus ;  but  it  is  a  "public  exhibition  or  show" 
within  the  meaning  of  the  succeeding  paragraph  of  the  act,  for 
which  the  special  tax  of  $15  is  to  be  paid.     (Idem.) 

§  359.     Other  Public  Exhibitions  and  Shows 

The  provision  on  this  subject  is  that  "proprietors  or  agents  of  all 
other  public  exhibitions  or  shows  for  money  not  enumerated  in  this 
section  shall  pay  $15:  Provided,  that  a  special  tax  paid  in  one 
state,  territory,  or  the  District  of  Columbia  shall  not  exempt  ex- 
hibitions from  the  tax  in  another  state,  territory,  or  the  District  of 
Columbia,  and  but  one  special  tax  shall  be  required  for  exhibitions 
within  any  one  state,  territory,  or  the  District  of  Columbia :  Pro- 
vided further,  that  this  paragraph  shall  not  apply  to  Chautauquas, 
lecture  lyceums,  agricultural  or  industrial  fairs,  or  exhibitions  held 
under  the  auspices  of  religious  or  charitable  associations :  Provid- 
ed further,  that  an  aggregation  of  entertainments,  known  as  a  street 
fair,  shall  not  pay  a  larger  tax  than  $100  in  any  state,  territory,  or 
in  the  District  of  Columbia."  (Revenue  Act  of  1918,  §  1001,  par. 
7.)  It  has  been  ruled  that  wagon  shows,  dog  and  pony  shows,, 
and  other  similar  exhibitions,  which  do  not  come  within  the  defini- 
tion of  circuses  given  in  the  preceding  paragraph  of  the  act,  are 
taxable  at  $10  per  annum  under  this  paragraph.  (T.  D.  2183, 
March  26,  1915.)  And  the  show  of  a  medicine  vender,  consisting 
of  various  athletic,  humorous,  and  comic  performances,  together 
with  an  exhibition  of  rope  walking  and  trapeze  performances,  the 
object  being  merely  to  attract  a  crowd,  is  liable  to  the  tax  of  $10, 
but  not  to  the  larger  tax  as  a  circus.  (T.  D.  2046,  Nov.  9,  1914.) 
And  a  lecturer  who  uses  a  stereopticon  to  illustrate  his  lecture  and 
charges  an  admission  fee,  is  liable  to  the  special  tax  as  giving  a 
public  exhibition  or  show  for  money.  (Idem.)  But  on  the  other 
hand,  amateur  theatrical  exhibitions,  either  in  private  houses  or  in 
licensed  public  halls,  to  which  admission  is  charged  for  the  pay- 
ment of  expenses  incurred  in  giving  the  exhibition,  but  not  for  the 
pecuniary  benefit  of  the  performers  or  the  manager,  are  not  such 
performances  as  are  subject  to  the  tax.  And  an  amateur  club  or 
association  may  charge  admission  to  its  performances  without  be- 
coming liable  to  the  tax,  if  the  proceeds  are  not  for  the  benefit  of 
the  club  or  its  members,  but  are  devoted  to  some  charitable  or  pub- 
lic object.  (T.  D.  2046,  Nov.  9,  1914.)  In  addition,  the  Treasury 
Department  has  ruled  that  the  following  are  not  subject  to  this 
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special  tax :  Performances  of  elocutionists ;  circus  performances  at 
county  fairs;  merry-go-rounds;  illustrated  lectures  given  by  an 
educational  association;  harvest  shows;  fortune  telling;  baseball 
and  football  games ;  theatrical  entertainments  for  the  benefit  of  the 
fire  department ;  band  concerts  in  city  parks ;  piano  lecture  recitals ; 
university  exhibitions. 

In  respect  to  the  exception  in  favor  of  "Chautauquas  and  lecture 
lyceums,"  it  is  ruled  that  a  so-called  "lyceum  bureau"  which  sends 
out  companies  of  artists,  performers,  actors,  orchestras,  quartets, 
illustrators,  imitators,  magicians,  dramatic  and  operatic  companies, 
and  other  entertainers,  giving  performances  in  various  places,  is 
not  exempt  under  this  clause.^** 

In  regard  to  cabarets  and  similar  places,  the  ruling  is  that  con- 
cert gardens  where  no  admission  fee  is  charged,  but  where  beer 
and  other  drinks  are  sold  and  shows  or  stage  entertainments  are 
given,  are  within  the  meaning  of  this  paragraph  and  must  pay  the 
special  tax ;  but  that,  on  the  other  hand,  the  tax  is  not  required  to 
be  paid  by  proprietors  of  restaurants  or  cafes  for  merely  employing 
bands  of  music  or  orchestras  to  play  during  meal  hours  for  the 
benefit  of  their  patrons,  no  admission  price  being  charged,  and  no 
performance  or  exhibition  being  given  in  connection  therewith. 
(T.  D.  2046,  Nov.  9,  1914.) 

§  360.     Bowling  Alleys  and  Billiard  Rooms 

"Proprietors  of  bowling  alleys  and  billiard  rooms  shall  pay  $10 
for  each  alley  or  table.  Every  building  or  place  where  bowls  are 
thrown  or  where  games  of  billiards  or  pool  are  played,  except  in 
private  homes,  shall  be  regarded  as  a  bowling  alley  or  a  billiard 
room,  respectively."  (Revenue  Act  of  1918,  §  1001,  par.  8.)  In 
regard  to  the  exception  of  "private  homes,"  it  is  ruled  that  this 
term  is  to  be  taken  in  its  common  or  ordinary  meaning,  as  describ- 
ing an  individual  or  family  residence ;  and  the  tax  is  applicable  to 
pool  or  billiard  tables  and  bowling  alleys  in  clubs,  fraternity  houses, 
lodge  halls,  charitable  institutions,  Y.  M.  C.  A.  buildings,  hotels, 
and  boarding  houses.  (T.  D.  2462,  Feb.  16,  1917.)  But  post  ex- 
changes, if  under  complete  government  control,  are  not  liable  to 
the  special  tax  for  operating  billiard  tables  or  bowling  alleys.  (T. 
D.  2439,  Jan.  27,  1917.)  So  also,  billiard  and  pool  tables  and  bowl- 
ing alleys  are  exempt  when  they  are  maintained  for  the  use  of  offi- 
cers and  employes  of  state  and  municipal  governments,  provided 
that  the  amusement  equipment  is  actually  the  property  of  the  state 
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or  municipality  itself,  so  that  the  tax,  if  laid,  would  fall  upon  the 
public  treasury.  But  if  the  equipment  belongs  to  and  is  maintained 
for  the  use  of  a  public  or  quasi-public  agency,  such  as  a  fire  com- 
pany or  militia  company,  and  the  method  of  providing  it  or  main- 
taining it  is  such  that  the  tax  would  fall  on  the  company  or  institu- 
tion or  on  its  individual  members,  then  it  is  not  exempt.  (T.  D. 
2462,  Feb.  16,  1917.)  It  is  also  held  that  in  every  building  or  place 
where  bowls  are  thrown,  each  division  or  track  is  a  separate  alley, 
for  which  the  special  tax  of  $5  must  be  paid.  (T.  D.  2046,  Nov.  9, 
1914.)  But  tables  for  the  games  known  as  "bagatelle"  and  "tivoli" 
are  not  liable  to  the  tax.  (Idem.)  A  person  who  is  for  the  time 
being  irt  the  possession  and  control  of  a  billiard  table  in  a  place  or 
building  open  to  the  public  is  prima  facie  the  proprietor  of  a  bil- 
liard room  and  liable  to  pay  the  special  tax  therefor,  even  if  the 
general  property  and  ultimate  control  of  the  table  or  place,  or  ei- 
ther of  them,  be  in  some  one  else.^^ 

§  361.     Shooting  Galleries 

Proprietors  of  shooting  galleries  are  required  to  pay  an  annual 
tax  of  $20 ;  and  it  is  provided  that  "every  building,  space,  tent,  or 
area,  where  a  charge  is  made  for  the  discharge  of  firearms  at  any 
form  of  target  shall  be  regarded  as  a  shooting  gallery."  (Revenue 
Act  of  1918,  §  1001,  par.  9.) 

§  362.    Riding  Academies 

Proprietors  of  riding  academies  are  required  to  pay  an  annual 
tax  of  $100;  and  it  is  provided  that  "every  building,  space,  tent, 
or  area  where  a  charge  is  made  for  instruction  in  horsemanship  or 
for  facilities  for  the  practice  of  horsemanship  shall  be  regarded  as 
a  riding  academy."     (Revenue  Act  of  1918,  §  1001,  par.  10.) 

§  363.     Operating  or  Renting  Passeoger  Automobiles  for  Hire 

"Persons  carrying  on  the  business  of  operating  or  renting  pas- 
senger automobiles  for  hire  shall  pay  $10  for  each  such  automobile 
having  a  seating  capacity  of  more  than  two  and  not  more  than 
seven,  and  $20  for  each  such  automobile  haing  a  seating  capacity 
of  more  than  seven."     (Revenue  Act  of  1918,  §  1001,  par.  11.) 

§  364.    Tax  on  Liquor  Business  Carried  on  Contrary  to  Local  Law 

"Every  person  carrying  on  the  business  of  a  brewer,  distiller, 
wholesale  liquor  dealer,  retail  liquor  dealer,  wholesale  dealer  in 
malt  liquor,  retail  dealer  in  malt  liquor,  or  manufacturer  of  stills, 
as  defined  in  §  3244  as  amended  and  §  3247  of  the  Revised  Stat- 

11  U.  S'  V.  Howard,  13  Int.  Rev.  Rec.  118,  Fed.  Cas.  No.  15,402. 
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utes,  in  any  state,  territory  or  district  of  the  United  States  con- 
trary to  the  laws  of  such  state,  territory,  or  district,  or  in  any 
place  herein  in  which  carrying  on  such  business  is  prohibited  by 
local  or  municipal  law,  shall  pay,  in  addition  to  all  other  taxes, 
special  or  otherwise,  imposed  by  existing  law  or  by  this  act,  $1,- 
000.  The  payment  of  the  tax  imposed  by  this  subdivision  shall  not 
be  held  to  exempt  any  person  from  any  penalty  or  punishment  pro- 
vided for  by  the  laws  of  any  state,  territory,  or  district  for  carry- 
ing on  such  business  in  such  state,  territory,  or  district,  or  in  any 
manner  to  authorize  the  commencement  or  continuance  of  such 
business  contrary  to  the  laws  of  such  state,  territory,  or  district,  or 
in  places  prohibited  by  local  or  municipal  law."  (Revenue  Act  of 
1918,  §  1001,  par.  12.) 

§  365.     Place  of  Business ;  Branch  Offices 

Under  Rev.  St.  U.  S.,  §§  3234  and  3241  (U.  S.  Comp.  St.  1916,  §§ 
5957,  5964),  a  member  of  a  firm  who  has  acquired  all  the  interests 
of  the  other  members  of  the  firm  in  the  firm  assets,  and  succeeded 
to  the  business,  may  carry  it  on  under  a  license  issued  to  the  firm, 
at  a  place  other  than  the  old  place  of  business  of  the  firm.^^  It  is 
ruled  that  the  broker's  tax  is  not  required  to  be  paid  for  a  branch 
office  where  a  clerk  is  employed  merely  to  receive  orders  and  trans- 
mit them  by  wire  to  the  head  office.  But  the  tax  must  be  paid  for 
every  branch  office  where  the  employe  in  charge  not  only  receives 
and  transmits  orders  with  the  money  to  the  main  office,  but  also 
receives  from  the  main  office  moneys  for  disbursement  to  custom- 
ers, or  keeps  accounts  with  the  customers  at  the  branch  office,  or 
does  other  business  with  relation  to  the  transactions  of  brokers  at 
such  branch  office.  And  so,  if  the  complete  business  of  custom- 
house brokers  is  transacted  by  parties  at  offices  at  diflferent  ports 
of  one  district,  a  separate  and  distinct  special  tax  must  be  paid  for 
each  of  their  offices.     (T.  D.  2046,  Nov.  9,  1914.) 

§  366.     Payment  and  Collection  of  Tax 

The  occupation  taxes  discussed  in  this  chapter  are  all  annual 
taxes,  and  each  is  of  a  fixed  and  invariable  amount.  The  statute 
levying  these  taxes  makes  no  provision  as  to  the  time  of  their  pay- 
ment, merely  stating  that  they  are  "imposed  annually."  But  there 
is  an  applicable  provision  of  general  law,  as  follows :  "All  special 
taxes  shall  become  due  on  the  first  day  of  July  in  each  year,  or  on 
commencing  any  trade  or  business  on  which  such  tax  is  imposed. 
In  the  former  case  the  tax  shall  be  reckoned  for  one  year,  and  in 

12  U.  S.  V.  Davis  (D.  C.)  37  Fed.  468. 
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the  latter  case  it  shall  be  reckoned  proportionately  from  the  first 
day  of  the  month  in  which  the  liability  to  a  special  tax  commenced 
to  the  first  day  of  July  following."  (Rev.  St.  U.  S.,  §  3237,  as  su- 
perseded by  Act  Oct.  1,  1890,  §  53  [U.  S.  Comp.  St.  1916,  §  5960].) 
As  to  the  enforcement  and  collection  of  the  tax,  the  statute  pro- 
vides that  "all  administrative  or  special  provisions  of  law,  including 
the  law  relating  to  the  assessment  of  taxes,  so  far  as  applicable,  are 
hereby  extended  to  and  made  a  part  of  this  title,  and  every  person, 
liable  to  any  tax  imposed  by  this  title,  shall  keep  such  records,  and 
render,  under  oath,  such  statements  and  returns,  and  shall  comply 
with  such  regulations,  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  from  time 
to  time  prescribe."     (Revenue  Act  of  1918,  §  1305.) 

§  367.     Penalties 

The  law  declares  that  "every  person  who  carries  on  any  business 
or  occupation  for  which  special  taxes  are  imposed  by  this  title, 
without  having  paid  the  special  tax  therein  provided,  shall,  besides 
being  liable  to  the  payment  of  such  special  tax,  be  subject  to  a  pen- 
alty of  not  more  than  $1,000,  or  to  imprisonment  for  not  more  than 
one  year,  or  both.     (Revenue  Act  of  1918,  §  1005.) 
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CHAPTER  XV 

TAX  ON  TRANSPORTATION  AND  COMMUNICATION 

§  368.  Tax  on  Transportation  by  Freight  or  Express. 

369.  Definitions. 

370.  Transportation  of  Freight. 

371.  Same;    Export  and  Import  Business.  * 

372.  Same;   Transportation  of  Commodities  Without  Collection  of  Charge. 

373.  Same;    Transportation  of  Commodities  for  Carrier's  Own  Use. 

374.  Transportation  by  Express. 

375.  Transportation  of  Persons. 

376.  Same ;  Accommodations  in  Parlor  or  Sleeping  Cars  and  Vessels. 

377.  Transportation  of  Oil  by  Pipe  Line. 

378.  Telegraph  and  Telephone  Messages. 

379.  By  Whom  Tax  Is  Payable. 

380.  Exemption  of  Government  and  State  Business  and  Transportation. 

381.  Collection  of  Tax  and  Monthly  Returns. 

382.  Records  of  Carriers. 

383.  Same;   Adjustment  of  Taxes. 

384.  Returns  and  Payment  of  Taxes. 

385.  Penalties'  for  Failure  to  Collect,  Pay,  or  Report  Tax. 

§  368.     Tax  on  Transportation  by  Freight  or  Express 

The  Revenue  Act  of  1918  (§  500)  provides  that  from  and  after 
April  1,  1919,  there  shall  be  levied,  assessed,  collected,  and  paid,  in 
lieu  of  the  taxes  imposed  by  §  500  of  the  Revenue  Act  of  1917: 

(a)  a  tax  equivalent  to  3  per  centum  of  the  amount  paid  for  the 
transportation  on  or  after  such  date,  by  rail  or  water  or  by  any  form 
of  mechanical  motor  power  when  in  competition  with  carriers  by 
rail  or  water,  of  property  by  freight  transported  from  one  point  in 
the  United  States  to  another; 

(b)  a  tax  of  1  cent  for  each  20  cents  or  fraction  thereof  of  the 
amount  paid  to  any  person  for  the  transportation  on  or  after  such 
date,  by  rail  or  water  or  by  any  form  of  mechanical  motor  power 
when  in  competition  with  express  by  rail  or  water  of  any  package, 
parcel  or  shipment,  by  express,  transported  from  one  point  in  the 
United  States  to  another.  And  in  both  of  the  foregoing  cases  it 
imposes  "a  like  tax  on  the  amount  paid  for  such  transportation 
within  the  United  States  of  property  transported  from  a  point  with- 
out the  United  States  to  a  point  within  the  United  States." 

The  charges  in  respect  of  which  these  taxes  are  to  be  assessed 
are  all  charges  for  transportation,  collected  under  tariffs  filed  or 
concurred  in  by  the  carrier  making  the  charges,  with  a  fdcieral  or 
state  regulating  authority,  provided  that  if  a  carrier  has  not  filed 
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or  concurred  in  such  tariffs,  all  charges  collected  by  such  carrier 
for  transportation  are  taxable.    (Regulations  No.  42,  art.  4.) 

This  is  not  a  new  tax  in  the  history  of  federal  legislation.  Simi- 
lar taxes  were  imposed  in  1864  and  again  in  1898.  It  was  held  the 
words  "express  business,"  as  used  in  the  act  of  1864  imposing  a  tax 
on  persons  engaged  in  such  business,  involved  the  idea  of  regulari- 
ty as  to  route  or  time  or  both,  so  that  the  phrase  would  not  cover 
what  was  done  by  a  person  who  carried  goods  solely  on  call  and  at 
special  request,  and  who  did  not  run  regular  trips  or  over  regular 
routes.^  It  will  be  observed  that  the  tax  laid  by  the  present  stat- 
ute does  not  fall  upon  the  carrier  or  his  business,  but  upon  the  price 
paid  to  him  for  carriage.  The  act  of  1898  required  receipts  or  bills 
of  lading  to  be  issued  for  shipments  by  freight  or  express,  and  the 
tax  was  to  be  paid  by  means  of  an  adhesive  stamp  affixed  thereto. 
The  Treasury  Department  ruled  that  the  tax  was  not  applicable  to 
"the  movement  of  household  furniture  in  use  as  such  from  one 
residence  .to  another  solely  by  wagon  or  similar  road  vehicle,  or  of 
trunks,  hand  baggage,  etc.,  of  a  passenger  to  and  from  railroad  de- 
pots, steamship  piers,  etc.,  or  to  the  movement  of  packages  and 
freight  under  contract  covering  any  period  whereby  for  a  lump  sum 
or  an  anaount  measured  by  the  number  or  weight  of  packages  trans- 
ported, one  party  contracts  to  deliver  all  of  the  packages,  or  all  of  a 
certain  kind  of  packages,  which  the  other  party  may  have  for  de- 
livery generally  or  in  a  certain  neighborhood  during  the  period,  or 
whereby  the  sole  use  of  certain  trucks,  lighters,  or  other  similar 
means  of  local  transportation  is  obtained  for  a  given  space  of  time, 
or  under  contracts  or  agreements  establishing  the  relationship  of 
employer  and  employee,  rather  than  that  of  consignee  and  carrier, 
respectively."  (T.  D.  2197,  May  8,  1915.)  But  street  railway  com- 
panies are  subject  to  the  requirements  of  the  law  when  they  accept 
for  transportation  goods,  parcels,  and  packages  as  a  part  of  their 
regular  business.  (T.  D.  2113,  Jan.  5,  1915.)  Under  former  stat- 
utes the  use  of  the  word  "goods,"  as  describing  the  kind  of  prop- 
erty for  the  transportation  of  which  a  tax  must  be  paid,  created  an 
ambiguity.  The  Attorney  General  in  1898  held  that,  where  an  ex- 
press company  receives  money  for  transportation,  it  is  to  be  regard- 
ed as  "goods,"  within  the  meaning  of  the  act  of  that  year.  (T.  D. 
2051,  Nov.  9,  1914.)  But  the  present  statute  applies  to  the  trans- 
portation of  "property"  by  freight,  and  of  "any  package,  parcel,  or 
shipment  by  express." 

1  Retzer  v.  Wood,  109  U.  S.  185,  3  Sup,  Ct.  164,  27  L.  EG.  900. 
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§  369.     Definitions 

In  the  regulations  framed  by  the  Treasury  Department  to  carry 
into  effect  this  part  of  the  tax  act  is  found  a  ruling  that  the  word 
"transportation,"  as  used  in  the  statute  and  regulations,  "means 
the  movement  of  persons  and  property  by  a  carrier,  including  all 
services  and  facilities  rendered,  furnished,  or  used  in  connecti6n 
with  such  movement  by  or  on  behalf  of  a  carrier.  It  includes  re- 
ceipt, delivery,  elevation,  transfer  in  transit,  ventilation,  refrigera- 
tion, icing,  storage,  trimming  of  cargo  in  vessels,  wharfage,  handling 
of  property  transported,  feeding  and  watering  live  stock,  and  all 
other  incidental  services  and  facilities.  It  does  not  include  cartage 
or  passengers'  meals  or  hotel  accommodations."  (Regulations  No. 
42,  art.  2.)  Further,  the  term  "United  States,"  as  used  in  this 
part  of  the  statute,  means  only  the  states,  Alaska,  Hawaii,  and  the 
District  of  Columbia.     (Idem,  art.  3.) 

§  370.     Transportation  of  Freight 

On  this  subject  the  Treasury  has  made  the  following  regulations: 
Where  any  taxable  charge,  as  defined  in  these  regulations,  is  col- 
lected in  addition  to  the  road  haul,  water  haul,  or  road-and-water 
haul  charge,  the  tax  shall  apply  on  the  total  amount  collected  by 
the  carrier,  consisting  of  the  road  haul,  water  haul,  or  road-and- 
water  haul  charge  plus  all  taxable  charges  collected  in  addition 
thereto.  (Regulations  No.  42,  art.  26.)  If  any  taxable  charge,  as 
defined  in  these  regulations,  be  included  in  the  road  haul,  water 
haul,  or  road-and-water  haul,  charge  applying  to  any  consignment, 
the  tax  applies  to  and  shall  be  collected  on  the  total  amount  col- 
lected, and  no  separate  or  additional  tax  shall  be  collected  on  the 
taxable  amounts  included  therein.     (Idem,  art.  27.) 

In  the  collection  of  taxable  charges  in  connection  with  in-transit 
privileges,  it  is  the  practice  of  some  carriers  to  collect  the  local  rate 
to  the  transit  point  and  upon  reshipment  to  refund  such  local  rate 
and  then  assess  the  through  rate  from  point  of  origin  to  final  des- 
tination, while  it  is  the  practice  of  other  carriers  in  the  collection 
of  such  charges  to  collect  the  local  rate  to  the  transit  point  and 
at  the  time  of  reshipment  from  the  transit  point  to  assess  the 
balance  of  the  through  rate.  Various  other  adjustments  of  charges 
are  common  in  connection  with  in-transit  privileges.  As  a  general 
rule,  to  govern  the  collection  of  taxes  in  all  such  cases,  it  is  held 
that  the  tax  must  be  collected  on  the  charges  to  the  transit  point 
at  the  time  such  charges  are  collected,  and  that  whatever  basis  of 
readjusting  the  charges  is  used  at  the  time  of  reshipment  or  at 
destination,  such  tax  must  be  collected  by  the  carrier  adjusting 
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the  charges  as  remains  due  upon  the  net  taxable  charges  assessed 
on  the  shipment  from  point  of  origin  to  destination,  inchiding  the 
charges  for  the  in-transit  privileges.     (Idem,  art.  29.) 

If  a  consignment  of  property  transported,  including  baggage,  be 
refused  or  unclaimed  and  sold  at  public  or  private  sale  under  Fed- 
eral or  State  statutes  or  regulations,  or,  in  the  absence  thereof, 
under  the  rules  and  regulations  of  a  carrier,  or  if  a  carload  of  prop- 
erty or  a  perishable  consignment  be  sold  under  emergency  condi- 
tions for  the  benefit  of  whom  it  may  concern,  then  and  in  any  such 
case  the  net  amount  realized  therefrom  shall  be  considered  the 
transportation  charge  applicable  to  such  consignment,  and  the  3  per 
cent  tax  shall  apply  to  such  amount  and  be  paid  by  the  purchaser. 
Provided,  however,  that  if  such  amount  be  in  excess  of  the  actual 
transportation  charges  accruing  on  such  consignment,  the  tax  shall 
not  apply  to  such  excess.     (Idem,  art.  42.) 

When  property  is  transported  between  two  points,  partly  by 
freight  and  partly  by  express,  the  3  per  cent  tax  applies  on  the 
amount  paid  for  the  freight  movement,  and  the  tax  of  1  cent  for 
each  20  cents  or  fraction  thereof  applies  on  the  amount  paid  for  the 
express  movement.  The  carrier  collecting  the  total  transportation 
charges  shall  collect,  report  and  pay  the  total  tax  due.  (Idem, 
art.  43.) 

Where  a  lump  sum  charge  is  made  for  the  transportation  of  a 
circus  train,  which  carries  both  property  and  persons,  the  3  per  cent 
tax  applies  to  such  charge.  If,  however,  advance  passenger  trans- 
portation is  included  in  such  lump  sum  charge,  the  8  per  cent  tax 
applies  to  such  portion  of  the  charge  as  represents  the  charge  for 
advance  passenger  transportation,  and  the  3  per  cent  tax  applies 
to  the  balance  of  the  lump  sum  charge.     (Idem,  art.  40.) 

The  amounts  paid  for  transportation,  other  than  by  express,  of 
milk,  newspapers,  and  other  commodities  are  subject  to  the  tax  of 
3  per  cent. 

Whenever  two  or  more  tickets  for  the  transportation  of  com- 
modities are  sold  in  book  form  or  in  bulk,  the  tax  applies  to  the 
aggregate  amount  paid  for  the  tickets  so  purchased,  (Idem,  art. 
41.) 

§  371.     Same;    Export  and  Import  Business 

Since  the  Constitution  provides  that  "no  tax  or  duty  shall  be  laid, 
on  articles  exported  from  any  state"  (Art.  I,  §  9),  it  is  held  that 
amounts  paid  for  the  transportation  of  property  in  the  course  of 
exportation  to  foreign  ports  or  places  are  exempt  from  the  tax  im- 
posed under  this  provision  of  the  statute.     And  the  Treasury  De- 
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partment  rules  that  property  may  be  deemed  to  be  in  the  course  of 
exportation  when  it  moves  under  any  of  the  following  conditions : 
(a)  under  a  through  export  bill  of  lading;  (b)  under  a  domestic 
bill  of  lading  or  receipt  on  which,  at  point  of  origin,  "For  export" 
is  marked  or  the  foreign  consignee  and  destination  are  specified; 
(c)  under  a  through  bill  of  lading  or  through  live-stock  contract  to 
a  place  in  Canada  or  Mexico;  (d)  under  a  domestic  bill  of  lading 
or  receipt  marked,  at  point  of  origin,  "For  export,"  wherein  the 
Food  Administration  Grain  Corporation,  Director  of  Overseas 
Transportation,  British  Admiralty,  or  any  export  representative  of 
the  United  States  or  of  a  foreign  Government,  approved  by  the 
Commissioner  of  Internal  Revenue,  is  named  as  consignee ; 

Provided  that,  in  either  case  (a)  or  (b),  the  property  so  consigned 
be  delivered  to  a  vessel  clearing  to  a  foreign  port  or  place,  and. a 
ship's  receipt  is  taken  therefor,  or,  in  case  (c),  the  property  so 
consigned  be  delivered  at  a  place  in  Canada  or  Mexico,  or,  in  case 
(d),  the  property  so  consigned  be  delivered  to  such  consignee. 

If,  when  property  is  delivered  to  a  carrier  for  transportation, 
it  clearly  appears  that  such  goods  are  in  the  course  of  exportation 
as  provided  in  clause  (a),  (b),  (c),  or  (d),  no  tax  shall  be  collected 
on  the  amounts  of  any  otherwise  taxable  charges  prepaid  upon  such 
property;  but,  unless  such  property  is  delivered  in  such  manner 
as  is  specified  in  the  proviso  to  such  clauses,  the  total  transporta- 
tion charges  on  such  property,  from  the  point  of  origin  to  destina- 
tion, are  subject  to  the  tax,  and  such  tax  must  be  collected  as  and 
when  the  transportation  charges  thereon  are  collected,  if  the  trans- 
portation charges  be  billed  collect,  or,  upon  delivery  of  the  consign- 
ment, if  the  transportation  charges,  or  any  of  them,  be  prepaid. 
(Regulations  No.  42,  art.  31.) 

As  to  the  transportation  of  property  imported  into  or  passing 
through  the  United  States,  the  regulations  are  as  follows:  In  the 
case  of  property,  whether  moving  on  a  through  or  foreign  bill  of 
lading  or  otherwise,  imported  into  the  United  States,  the  tax  im- 
posed under  section  500  of  the  act  applies  to  the  transportation 
charges  which  accrue  thereon  from  port  of  entry  to  destination 
within  the  United  States.  The  tax  due  under  the  preceding  para- 
graph shall  be  collected  as  and  when  the  transportation  charges 
thereon  are  collected,  if  such  charges  be  collected  within  the  United 
'States.  If  such  charges  be  prepaid  outside  the  United  States,  and 
not  paid  at  port  of  entry,  such  tax  shall  be  collected  upon  delivery 
of  the  consignment.  (Regulations  No.  42,  art.  32.)  In  the  case  of 
property  passing  through  the  United  States*  from  one  foreign  port 

(392) 


Ch.  15)  TAX   ON  TRANSPORTATION  AND   COMMUNICATION  §  372 

or  place  to  another,  the  tax  does  not  apply.  If,  however,  property, 
while  so  passing  through  the  United  States,  be  reconsigned  to  a 
destination  within  the  United  States,  the  tax  applies  to  the  trans- 
portation charges  thereon  from  the  point  or  place  of  entry  to  such 
destination.  (Idem,  art.  33.)  If  a  consignment  having  both  origin 
and  destination  within  the  United  States  passes  out  of  the  United 
States  on  its  journey,  the  gross  transportation  charges  from  point  of 
origin  to  final  destination  are  nevertheless  subject  to  the  tax. 
(Idem,  art.  34.) 

§  372.     Same ;   Transportation  of  Commodities  Without  Collection 
of  Charge 

Section  501  of  the  Act,  provides  that,  "in  case  a  carrier  does  not, 
because  of  its  ownership  of  the  goods  transported,  or  for  any  other 
reason,  receive  the  amount  which  as  a  carrier  it  would  otherwise 
charge,  such  carrier  shall  pay  a  tax  equivalent  to  the  tax  which 
would  be  imposed  upon  the  transportation  of  such  goods  if  the 
carrier  received  payment  for  such  transportation."  In  connection 
with  this  provision,  the  Treasury  Department  rules  that,  where  a 
person,  corporation,  partnership,  or  association  is  engaged  in  log- 
ging, manufacturing,  mining,  or  any  other  business,  and,  for  the 
account  of  himself  or  itself,  furnishes  any  of  the  services  or  fa- 
cilities described  or  referred  to  in  subdivisions  (a),  (b),  (c),  or  (e) 
of  section  500  of  the  act  [these  refer  respectively  to  transportation 
of  freight,  transportation  by  express,  transportation  of  persons,  and 
transportation  of  oil  by  pipe  line]  and,  at  times,  for  hire,  furnishes 
any  of  such  facilities  for  the  account  of  any  other  person,  corpo- 
ration, partnership,  or  association,  the  person,  corporation,  part- 
nership, or  association  furnishing  any  such  facility  is  a  carrier  with- 
in the  meaning  of  the  word  as  used  in  Title  V  of  the  act,  and  the 
tax  applies  as  respects  all  commodities  so  transported,  whether  for 
his  or  its  account  or  for  the  account  of  others.  But  where  any  of 
the  facilities  described  or  referred  to  in  the  subdivisions  above  men- 
tioned are  used  exclusively  for  transporting  property  of  the  propri- 
etor, and  not  for  hire,  such  proprietor  is  not  a  carrier  within  the 
meaning  of  the  word  as  herein  defined.  The  tax  applies  to  the 
transportation  by  a  carrier  of  property  belonging  to  or  for  the  per- 
sonal use  of  any  of  its  officers,  agents,  or  employees,  even  though 
such  property  be  transported  free  of  charge.  In  the  cases  falling 
within  the  above  quoted  provision  of  section  501,  the  basis  of  the 
computation  of  the  tax  shall  be  the  current  lawful  rates  of  the  car- 
rier, and,  in  the  absence  thereof,  the  current  lawful  rates  of  other 
carriers  for  like  service.     If  the  basis  of  the  tax  cannot  be  readily 
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determined  in  the  manner  stated,  the  facts  should  be  forthwith 
reported  by  the  carrier  to  the  Commissioner  of  Internal  Revenue 
for  determination  by  him  of  the  basis  of  computation.  (Regulations 
No.  42,  arts.  35,  36.') 

§  373.     Same;    Transportation  of  Commodities  for  Carrier's  Own 

Use 
Section  501  of  the  Act  exempts  from  the  tax  "the  transportation 
of  any  commodity  which  is  necessary  for  the  use  of  the  carrier  in 
the  conduct  of  its  business  as  such  and  is  intended  to  be  so  used  or 
has  been  so  used."  Under  this  provision  the  following  rulings  of 
the  Treasury  Department  are  applicable :  The  sole  effect  of  this 
subdivision  of  the  act  is  to  exempt  from  the  tax  all  transportation 
charges  made  by,  or  which  would  accrue  to,  a  carrier,  were  such 
charges  made  by  that  carrier,  on  all  materials,  supplies,  or  other 
commodities  transported  by  such  carrier,  which  are  necessary  for 
its  use  in  the  conduct  of  its  business  as  such  carrier,  and  intended 
to  be  or  having  been  so  used.  The  fact  that  all  or  part  of  the  capi- 
tal stock  of  a  corporation  is  owned  by  another  corporation  does  not 
affect  the  application  of  sections  500  and  501  of  the  act  to  each  cor- 
poration as  an  entity.  The  tax  applies  to  all  transportation  charges 
made  by,  or  which  would  accrue  to,  a  carrier,  were  such  charges 
made  by  it,  on  all  materials,  supplies,  or  other  commodities  trans- 
ported by  that  carrier  for  another  carrier,  even  though  such  com- 
modities be  necessary  for  the  use  of  such  other  carrier  in  the  con- 
duct of  such  other  carrier's  business  as  such;  subject,  however,  to 
the  following  qualifications: 

(a)  As  provided  by  section  501,  subdivision  (b),  of  the  act,  the 
tax  is  no^  imposed  "upon  the  transportation  of  company  material 
transported  by  one  carrier,  which  constitutes  a  part  of  a  railroad 
system,  for  another  carrier  which  is  also  a  part  of  the  same  system." 
The  term  "a  railroad  system"  is  held  to  mean  two  or  more  railroads 
and  such  other  carriers  as  may  be  operated  in  conjunction  there- 
with, all  such  railroads  and  other  carriers  being  under  one  general 
operating  management,  and  even  though  each  such  railroad  or  oth- 
er carrier  maintain  its  corporate  identity. 

(b)  If  the  facilities  of  an  express  company  operating  on  the  line 
of  a  railroad  company  be  necessary  for  the  use  of  such  railroad 
company  in  the  conduct  of  the  railroad  company's  business  as  such, 
and  if  the  railroad  company,  under  contract,  transports  commodi- 
ties necessary  to  maintain  or  operate  such  facilities,  such  commod- 
ities being  intended  to  be  or  having  been  so  used,  and  the  railroad 
company  makes  no  charge   for  such  transportation,   the  charges 
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which,  but  for  such  arrangement,  would  have  accrued  on  such  trans- 
portation are  exempt  from  the  tax. 

(c)  If  a  telegraph  or  telephone  line  or  lines  along  the  line  of  a 
railroad  company  be  necessary  for  the  use  of  such  railroad  company 
in  the  conduct  of  the  railroad  company's  business  as  such,  and  if 
the  railroad  company,  under  contract,  transports  commodities  nec- 
essary to  maintain  or  operate  such  telegraph  or  telephone  line  or 
lines  along  the  line  of  such  railroad  company,  such  commodities 
being  intended  to  be  or  having  been  so  used,  and  the  railroad  Com- 
pany makes  no  charge  for  such  transportation,  the  charges  which, 
but  for  such  arrangement,  would  have  accrued  on  such  transporta- 
tion are  exempt  from  the  tax. 

(d)  If  a  terminal  or  yard  for  the  use  of  one  or  more  railroads, 
jointly  or  severally,  be  operated  under  the  management  of  a  ter- 
minal or  switching  company,  or  of  such  railroad  or  railroads,  and 
the  user  cost  therefor  to  them  be  based  on  either  gross  or  net  costs 
of  operation,  the  commodities  necessary  in  the  operations  of  such 
terminal  or  yard  shall,  as  respects  the  provisions  of  sections  500  and 
501,  be  considered  as  commodities  necessary  for  the  use  of  such 
carriers  thereof,  and  the  tax  does  not  apply  to  the  transportation 
charges  for  such  commodities,  if  transported  over  the  lines  of  such 
carriers.  If,  however,  a  terminal  or  yard  be  operated  under  its  own 
management  for  profit,  or  if  a  fixed  rental  be  charged  users  or  ten- 
ants for  services  rendered  by  the  terminal  or  switching  company, 
the  tax  applies  to  the  transportation  charges  made  by  tenants  or 
users  on  such  commodities.     (Regulations  No.  42,  arts.  37-39.) 

§  374.     Transportation  by  Express 

The  Revenue  Act  of  1918,  §  500,  subd.  b,  imposes  "a  tax  of  1  cent 
for  each  20  cents  or  fraction  thereof,  paid  to  any  person  for  the 
transportation  of  any  package,  parcel,  or  shipment  by  express  from 
one  point  in  the  United  States  to  another."  This  tax  applies,  ac- 
cording to  the  regulations  of  the  Treasury  Department,  whether 
the  package  or  parcel  be  transported  by  rail,  water,  mechanical  mo- 
tor power,  or  other  means  of  conveyance.  The  regulations  regard- 
ing the  tax  on  transportation  of  freight  cover  also  the  case  of  ex- 
press shipments,  in  so  far  as  applicable.  If  the  facilities  of  a  railroad 
company  on  the  line  of  which  an  express  company  operates  be  nec- 
essary for  the  use  of  such  express  company  in  the  conduct  of  the 
express  company's  business  as  such,  and  if  the  express  company, 
under  contract,  transports  commodities  necessary  to  maintain  or 
operate  such  facilities,  such  commodities  being  intended  to  be  or 
having  been  so  used,  and  the  express  company  makes  no  charge  for 
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such  transportation,  the  charges  which,  but  for  such  arrangement, 
would  have  accrued  on  such  transportation  are  exempt  from  the 
tax.     (Regulations  No.  42,  art.  44.) 

§  375.     Transportation  of  Persons 

The  provision  on  this  subject  is  that,  from  and  after  April  1,  1919, 
there  shall  be  assessed  and  collected  "a.  tax  equivalent  to  eight  per 
centum  of  the  amount  paid  for  the  transportation  of  persons  by 
rail  or  water,  or  by  any  form  of  mechanical  motor  power  on  a  reg- 
•  ularly  established  line  when  in  competition  with  carriers  by  rail  or 
water,  from  one  point  in  the  United  States  to  another  or  to  any 
point  in  Canada  or  Mexico,  where  the  ticket  therefor  is  sold  or  is- 
sued in  the  United  States,  not  including  the  amount  paid  for  com- 
mutation or  season  tickets  for  trips  less  than  thirty  miles,  or  for 
transportation  the  fare  for  which  does  not  exceed  42  cents,  and  a 
tax  equivalent  to  eight  per  centum  of  the  amount  paid  for  seats, 
berths,  and  staterooms  in  parlor  cars,  sleeping  cars,  or  on  vessels. 
If  a  mileage  book  used  for  such  transportation  or  accommodation 
has  been  purchased  before  November  1,  1917,  or  if  cash  fare  be  paid, 
the  tax  imposed  by  this  section  shall  be  collected  from  the  person 
presenting  the  mileage  book,  or  paying  the  cash  fare,  by  the  con- 
ductor or  other  agent,  when  presented  for  such  transportation  or 
accommodation,  and  the  amount  so  collected  shall  be  paid  to  the 
United  States  in  such  manner  and  at  such  times  as  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  may  prescribe ;  if  a  ticket  (other  than  a  mileage 
book)  is  bought  and  partially  used  before  November  1,  1917,  it  shall 
not  be  taxed,  but  if  bought  but  not  so  used  before  this  section  takes 
effect,  it  shall  not  be  valid  for  passage  until  the  tax  has  been  paid 
and  such  payment  evidenced  on  the  ticket  in  such  manner  as  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Sec- 
retary of  the  Treasury,  may  by  regulation  prescribe."  (Revenue 
Act  of  1918,  §§  500,  501.)  There  is  also  a  proviso  in  §  500  (ap- 
parently applicable  only  to  the  transportation  of  persons)  that 
"where  such  water  transportation  lines  are  in  competition  between 
American  ports  with  foreign  water  transportation  lines  from  adja- 
cent foreign  ports,  the  tax  imposed  under  this  subdivision  on 
amounts  paid  for  water  transportation  between  American  ports 
shall  not  exceed  the  amount  of  the  transportation  tax  to  which  such 
foreign  water  transportation  lines  are  subjected  by  their  govern- 
ment corresponding  to  this  tax." 

As  to  the  application  of  the  tax  imposed  by  this  section,  the 
Treasury  Department  rules  as  follows :    The  8  per  cent  tax  ap- 
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plies  to  amounts  paid  for  transportation  of  persons  by  carriers  as 
follows : 

(a)  From  a  point  in  the  United  States  to  another  point  therein, 
even  though  the  persons  pass  out  of  the  United  States  in  the  course 
of  such  transportation. 

(b)  Fronii  a  point  in  the  United  States  to  a  point  in  Canada  or 
Mexico,  where  the  ticket  therefor  is  sold  or  issued  in  the  United 
States. 

(c)  From  a  point  in  the  United  States  to  another  point  therein, 
or — where  the  ticket  is  sold  or  issued  in  the  United  States — from 
a  point  in  the  United  States  to  a  point  in  Canada  or  Mexico,  when 
such  transportation  is  part  of  through  transportation  to  or  from  a 
foreign  country,  other  than  Canada  or  Mexico. 

The  tax  is  held  to  apply  to  each  and  every  service  and  facility, 
except  passengers'  meals  and  hotel  accommodations,  rendered  by 
or  on  behalf  of  carriers  in  connection  with  transportation,  as  here- 
in defined,  of  persons,  where  the  transportation  in  connection  with 
which  the  service  or  facility  is  rendered  is  subject  to  the  tax. 
(Regulations  No.  42,  art.  45.) 

But  the  tax  does  not  apply  to  amounts  paid  for  the  transporta- 
tion of  persons  by  carriers  as  follows : 

(a)  From  the  last  port  touched  in  the  United  States  to  a  for- 
eign port  other  than  a  Canadian  or  Mexican  port, 

(b)  From  a  point  in  Canada  or  Mexico  to  a  point  in  the  United 
States. 

(c)  From  a  point  in  Canada  to  another  point  therein,  and  pro- 
vided such  transportation  be  covered  by  tickets  issued  in  Canada 
and  be  part  of  through  transportation,  even  though  the  persons 
pass  through  the  United  States  in  course  of  such  transportation. 

(d)  From  a  point  in  Mexico  to  another  point  therein,  and  pro- 
vided such  transportation  be  covered  by  tickets  issued  in  Mexico 
and  be  part  of  through  transportation,  even  though  the  persons 
pass  through  the  United  States  in  course  of  such  transportation. 

(e)  From  a  point  in  Canada  to  a  point  in  Mexico,  or  vice  versa, 
provided  such  transportation  be  covered  by  tickets  issued  in  Can- 
ada or  Mexico  and  l3e  part  of  through  transportation. 

(f)  Where  the  amount  paid  for  transportation  is  42  cents  or 
less. 

(g)  In  case  of  commutation  or  season  tickets  for  trips  less  than 
thirty  (30)  miles. 

(h)  Where  persons  are  carried  free  under  the  provisions  of 
Federal  or  State  laws.     (Idem,  art.  68.) 

(397) 


§  375  FEDERAL  TAXES  (Ch.  15 

Round-trip  tickets,  if  the  amount  paid  is  in  excess  of  42  cents, 
are  subject  to  the  tax.  (Idem,  art.  46.)  The  term  ''commutation 
or  season  tickets,"  as  used  in  section  500,  subdivision  (c)  of  the 
act,  is  held  to  include  all  forms  of  tickets  issued  and  intended  for 
use  for  a  certain  number  of  trips  between  two  given  termini,  wheth- 
er limited  or  unlimited  as  to  the  time  in  which  they  are  to  be  used. 
The  phrase  "for  trips  less  than  thirty  miles,''  as  used  in  said  sub- 
division of  the  act  in  connection  with  commutation  and  season 
tickets,  is  held  to  mean  for  less  than  30  constructive  miles  in  in- 
stances where  the  rate  for  transportation  is  fixed  on  the  con- 
structive mileage.     (Idem,  art.  48.) 

If  a  person  pays  or  a  carrier  collects  the  fare  for  a  continuous 
journey  at  intervals  in  amounts  of  less  than  42  cents,  as  in  the 
zone  system,  the  tax  must  be  collected  on  the  total  charges  from 
the  starting  point  to  the  final  destination  of  such  person,  it  the 
charges  aggregate  43  cents  or  more.  (Idem,  art.  49.)  In  cases  in 
which  continuous  transportation  is  secured,  either  by  the  use  of 
the  same  or  different  kinds  or  classes  of  tickets,  or  by  the  use  of 
such  tickets  in  connection  with  a  cash  fare,  the  tax  applies,  pro- 
vided the  lawful  fare  for  such  transportation  exceeds  42  cents. 
(Idem,  art.  50.) 

To  cover  the  case  of  prepaid  orders  for  transportation,  ♦^^^-=  fol- 
lowing regulation  has  been  made:  The  taxes  applicable  to 
amounts  paid  for  transportation,  as  provided  in  Articles  45  and 
46,  as  well  as  the  taxes  applicable  to  amounts  paid  for  accommoda- 
tions in  sleeping  and  parlor  cars  and  on  vessels,  as  provided  in 
Article  69,  apply  in  like  manner  to  amounts  paid  for  prepaid  orders 
calling  for  such  transportation  and  accommodations,  or  either  of 
them.  The  ticket  for  the  transportation  covered  by  a  prepaid  or- 
der shall  be  deemed  sold  and  issued  at  the  point  where  the  initial 
carrier's  transportation  begins.  Where  a  carrier  or  agency,  in  col- 
lecting the  amount  paid  for  such  prepaid  order,  acts  on  behalf  of 
any  or  all  of  the  several  carriers  who  are  to  furnish  the  services 
or  facilities  covered,  the  carrier  or  agency  first  referred  to  shall 
collect  the  taxes  on  the  total  charges  for  such  prepaid  order  as  and 
when  such  charges  are  collected,  and  remit  such  total  charges  and 
taxes  to  the  initial  carrier  issuing  the  ticket,  and  the  initial  car- 
rier shall  return  and  pay  such  taxes.     (Idem,  art.  61.) 

In  the  case  of  exchange  orders,  the  following  applies:  Where 
an  exchange  order  is  issued  in  the  United  States,  Canada,  or  Mex- 
ico, as  part  of  or  in  connection  with  through  transportation,  the 
ticket  for  which  the  exchange  order  is  exchanged  shall  be  deemed 
to  be  a  ticket  sold  and  issued  at  the  point  where  the  exchange  or- 
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der  was  issued.  An  exchange  order  sold  in  the  United  States  for 
through  transportation  to  a  point  in  the  United  States,  Canada,  or 
Mexico  is  held  to  be  subject  to  the  tax  upon  the  total  amount  of 
charges  paid,  even  though  the  order  calls  for  an  exchange  for  an- 
other ticket  in  Canada  or  Mexico.  Where  an  exchange  order  is 
issued  outside  the  United  States,  Canada,  or  Mexico,  as  part  of  or 
in  connection  with  through  transportation,  the  ticket  for  which  the 
exchange  order  is  exchanged  shall  be  deemed  to  be  a  ticket  sold 
and  issued  at  the  point  where  such  exchange  is  made.  The  tax 
applies  to  any  additional  amount  paid  in  the  United  States  in  con- 
nection with  a  ticket  or  an  exchange  order  issued  in  Canada,  Mex- 
ico, or  any  other  foreign  country.     (Idem,  art.  62.) 

The  regulations  relating  to  exchange  orders  and  tickets  issued  in 
exchange  therefor  similarly  apply  to  steamship  orders  and  tickets 
issued  in  exchange  therefor.     (Idem,  art.  63.) 

The  amount  paid  for  the  transportation  of  a  corpse  is  subject  to 
the  8  per  cent  tax  if  the  corpse  is  transported  on  a  passenger  tick- 
et or  an  excess-baggage  check.  But  if  it  is  transported  by  freight 
or  express,  the  freight  or  the  express  tax,  as  the  case  may  be,  will 
apply.     (Idem,  art.  65.) 

If  an  extra  fare  for  special  services  be  charged  in  addition  to 
the  transportation  rate,  the  8  per  cent  tax  applies  and  shall  be 
collected  thereon.  This  applies  to  amounts  paid  for  additional 
passenger  tickets  purchased  or  fares  paid  for  exclusive  occupancy 
of  drawing  rooms,  compartments,  or  sections  in  sleeping  or  parlor 
cars  or  accommodations  furnished  on  steamers.  (Idem,  art.  66.) 
The  8  per  cent  tax  also  applies  to  the  amount  paid  for  transport- 
ing baggage  in  excess  of  the  free  allowance,  provided  the  amount 
so  paid  exceeds  42  cents.  (Idem,  art.  64.)  The  tax  likewise  ap- 
plies to  the  charge  for  a  chartered  or  special  car  or  train,  excluding 
sleeping,  parlor,  and  private  cars,  for  the  purpose  of  transporting 
persons,  if  such  charge  be  a  lump  sum  or  on  ^  per  capita  basis. 
(Idem,  art.  67.) 

It  should  Anther  be  observed  that  failure  to  pay  the  tax  by  a 
passenger,  as  well  as  failure  to  collect,  report,  and  pay  it  by  a  car- 
rier, subjects  passenger  and  carrier  to  the  penalties  provided. 
(Idem,  art.  51.) 

§  376.     Same;    Accommodations  in  Parlor  or  Sleeping  Cars  and 
Vessels 

In  addition  to  the  8  per  cent  tax  on  amounts  paid  for  the  trans- 
portation of  passengers  by  train  or  ship,  the  statute  imposes  "a.  tax 
equivalent  to  8  per  centum  of  the  amount  paid  for  seats,  berths, 
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and  state-rooms  in  parlor  cars,  sleeping  cars  or  on  vessels."  Rev- 
enue Act  of  1918,  §  500,  subd.  d.  In  execution  of  this  provision, 
the  regulations  of  the  Treasury '  Department  provide :  The  fore- 
going provision  is  held  to  include  application  to  the  amount  paid 
for  each  drawing-room  or  compartment  in  parlor  or  sleeping  cars 
or  on  vessels  and  to  seats  in  observation  or  composite  cars.  In 
case  of  a  chartered  sleeping,  parlor,  or  private  car,  the  amount  paid 
for  the  haul  is  subject  to  the  8  per  cent  tax,  and  the  balance  of 
the  charges,  exclusive  of  meals,  is  subject  to  the  8  per  cent  tax. 
The  8  per  cent  tax  applies  to  amounts  paid  for  all  of  the  accommo- 
dations referred  to  above,  for  use  in  connection  with  transporta- 
tion between  points  in  the  United  States  or  from  a  point  in  the 
United  States  to  a  point  in  Canada  or  Mexico,  whether  payment 
thereof  be  made  in  the  United  States  or  elsewhere,  and  even 
though  such  transportation  be  part  of  through  transportation  to 
or  from  a  foreign  country,  other  than  Canada  or  Mexico.  The 
tax  also  applies  to  amounts  paid  for  commutation  books  purchased 
in  the  United  States  calling  for  any  of  such  accommodations,  for 
use  as  above  stated,  in  which  event  the  tax  thereon  shall  be  paid 
as  and  when  collections  are  made  of  the  amount  paid  for  such 
books.  If  such  commutation  books,  however,  be  purchased  out- 
side the  United  States,  the  tax  applies  to  the  amount  paid  for  the 
coupons  lifted  therefrom  calling  for  accommodations  between  or 
from  points  in  the  United  States,  as  in  this  paragraph  first  speci- 
fied, and  such  tax  shall  be  collected  as  and  when  such  coupons  are 
lifted. 

Where  the  amount  paid  for  transportation  of  persons,  under 
conditions  set  out  in  Articles  45  or  46,  includes  accommodations 
on  vessels,  the  entire  amount  paid  for  the  transportation  is  sub- 
ject to  the  8  per  cent  tax ;  but  where  a  separate  charge  is  made 
for  a  seat,  berth,  or  stateroom  on  a  vessel,  the  8  per  cent  tax 
shall  be  collected*  on  .such  separate  berth  or  stateroom  charges 
in  addition  to  the  8  per  cent    tax  on  the  transportation. 

Where  an  agent  of  one  carrier  in  collecting  the  amounts  paid 
for  seats,  berths,  or  staterooms  in  parlor  or  sleeping  cars  or  on 
vessels,  acts  on  behalf  of  any  or  all  of  the  several  carriers  who  are 
to  furnish  the  accommodations  involved,  such  agent  shall  collect 
the  taxes  on  the  total  charges  as  and  when  such  charges  are  col- 
lected and  remit  to  such  other  carriers  the  respective  amounts, 
charges  and  taxes,  collected  on  their  behalf,  and  such  other  car- 
riers shall  return  and  pay  such  taxes.  (Regulations  No.  42,  arts. 
69-71.) 
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§  377.     Transportation  of  Oil  by  Pipe  Line 

The  provision  of  the  statute  is  that,  from  and  after  April  1,  1919, 
there  shall  be  levied,  assessed,  collected,  and  paid  "a  tax  equivalent 
to  eight  per  centum  of  the  amount  paid  for  the  transportation  of 
oil  by  pipe  line."  (Revenue  Act  of  1918,  §  500,  e.)  The  revenue 
act  of  1898  imposed  a  tax  on  companies  "owning  or  controlling  any 
pipe  line  for  transporting  oil  or  other  products"  on  their  gross  re- 
ceipts above  a  certain  sum,  and  it  was  held  to  apply  only  to  receipts 
from  the  transportation  business  and  to  persons  or  companies  en- 
gaged in  such  business ;  and  a  company  engaged  in  the  business 
of  producing  and  buying  natural  gas,  which  it  conveyed  by  means 
of  pipes  to  a  city,  where  it  distributed  and  sold  the  same  to  consum- 
ers, was  held  not  engaged  in  the  business  of  transportation  nor 
subject  to  the  tax.-  The  present  statute  further  provides  that  "the 
tax  imposed  by  subdivision  (e)  of  section  500  shall  apply  to  all 
transportation  of  oil  by  pipe  line.  In  case  no  charge  for  transporta- 
tion is  made,  by  reason  of  the  ov/nership  of  the  commodity  trans- 
ported, or  for  any  other  reason,  the  person  transporting  by  pipe  line 
shall  pay  a  tax  equivalent  to  the  tax  which  would  be  imposed  if 
such  person  received  payment  for  such  transportation,  and  if  the 
tax  cannot  be  computed  from  actual  bona  fide  rates  or  tariffs,  it 
shall  be  computed  (1)  on  the  basis  of  the  rates  or  tariffs  of  other 
pipe  lines  for  like  services,  as  determined  by  the  Commissioner,  of 
(2)  if  no  such  rates  or  tariffs  exist,  on  the  basis  of  a  reasonable 
charge  for  such  transportation  as  determined  by  the  Commission- 
er."     (§  501,  d.) 

§  378.    Telegraph  and  Telephone  Messages 

The  tax  imposed  by  the  Revenue  Act  of  1918  (§  500)  are  as  fol- 
lows: 

"(f)  In  the  case  of  each  telegraph,  telephone,  cable,  or  radio,  dis- 
patch, message,  or  conversation  which  originates  on  or  after  April 
1,  1919,  within  the  United  States,  and  for  the  transmission  of  which 
the  charge  is  more  than  14  cents  and  not  more  than  50  cents,  a  tax 
of  5  cents ;  and  if  the  charge  is  more  than  50  cents,  a  tax  of  10 
cents :  Provided,  that  only  one  payment  of  such  tax  shall  be  re- 
quired, notwithstanding  the  lines  or  stations  of  one  or  more  per- 
sons are  used  for  the  transmission  of  such  dispatch,  message,  or 
conversation;  and 

(g)  A  tax  equivalent  to  10  per  centum  of  the  amount  paid  after 
such  date  to  any  telegraph  or  telephone  company  for  any  leased 

2  U.  S.  V.  Northwestern  Ohio  Natural  Gas  Co.  (C.  C.)  141  Fed.  198. 
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wire  or  talking  circuit  special  service  furnished  after  sucii  date. 
This  subdivision  shall  not  apply  to  the  amount  paid  for  so  much  of 
such  service  as  is  utilized  (1)  in  the  collection  and  dissemination  of 
news  through  the  public  press,  or  (2)  in  the  conduct,  by  a  common 
carrier  or  telegraph  or  telephone  company  of  its  business  as  such." 
There  was  a  provision  exactly  similar  to  this  (except  as  to  the 
amount  of  the  tax)  in  the  so-called  "emergency  revenue  law"  of 
October  22,  1914,  and  under  it  the  Treasury  Department  made  the 
following  rulings :  "Every  company  shall  include  in  its  report  all 
taxable  messages  originated  by  it,  without  regard  to  the  ownership 
of  toll  lines  used  in  transmitting  those  messages.  Telephone  com- 
panies receiving  messages  to  be  retransmitted  over  the  lines  of  a 
telegraph  company,  or  telegraph  companies  receiving  messages  to 
be  retransmitted  over  the  line  of  a  telephone  company,  will  be  re- 
garded as  the  point  where  such  messages  originate.  In  such  cases 
the  company  retransmitting  such  messages  will  not  be  required  to 
include  the  same  in  its  monthly  return.  Where,  however,  a  mes- 
sage sent  over  a  telephone  line  is  received  directly  from  the  sender, 
the  company  receiving  and  transmitting  the  same  will,  in  such  case, 
be  regarded  as  the  point  of  origin,  and  will  include  all  such  taxable 
messages  in  its  monthly  return.  A  reversed  message  will  be  con- 
sidered as  originating  at  the  point  of  collection."  It  was  also  ruled 
that  messages  originating  at  automatic  telephone  stations,  for  each 
of  which  a  charge  of  15  cents  or  more  was  made,  are  subject  to  the 
tax.  "The  method  of  collecting  the  tax  from  the  senders  of  such 
messages  is  a  matter  wholly  within  the  province  of  the  companies 
receiving  and  transmitting  the  messages.  All  overtime  telephone 
messages,  where  the  additional  rate  is  less  than  15  cents,  but  the 
total  charge  on  account  of  the  overtime,  brings  the  charge  to  15 
cents  or  more,  are  subject  to  tax.  Messages  transmitted  over  pri- 
vate leased  circuits  and  relating  exclusively  to  the  business  for 
which  the  circuit  was  leased  are  held  to  be  exempt  from  the  tax. 
Where,  however,  any  such  leased  circuit  is  used  for  the  transmis- 
sion of  messages  other  than  above  stated,  return  for  all  such  mes- 
sages for  which  a  charge  of  15  cents  or  more  would  ordinarily  be 
made  must  be  rendered  monthly  by  the  lessee.  Messages  of  offi- 
cers and  employees  of  the  United  States  government  on  official 
business  and  like  messages  of  state  officials  are  exempted  from  the 
tax."  (T.  D.  2067,  Nov.  23,  1914.)  Under  the  corresponding  provi- 
sion of  the  present  act  it  has  been  ruled  that  messages,  conversa- 
tions, and  dispatches  relating  to  government  business,  which  orig- 
inate in  the  United  States,  and  which  are  a  charge  against  the  treas- 
ury of  the  United  States,  a  state,  a  territory,  the  District  of  Colum- 
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bia,  or  any  political  subdivision  of  a  state  or  territory,  and  are 
paid  from  the  funds  thereof,  are  exempt  from  the  tax.  But  mes- 
sages, conversations,  and  dispatches  which  are  not  paid  froin  such 
funds  are  not  exempt  from  the  tax,  even  though  they  relate  to 
government  business.     (T.  D.  2619,  Dec.  19,  1917.) 

It  was  likewise  ruled  that  the  telegram^  of  foreign  diplomatic 
officers  residing  in  this  country  were  exempt.  (T.  D.  2051,  Nov. 
9,  1914.)  The  act  of  1914  provided  that  "the  messages  or  dispatch- 
es of  the  officers  and  employees  of  any  telegraph  or  telephone  com- 
pany concerning  the  affairs  and  service  of  the  company,  and  like 
messages  or  dispatches  of  the  officials  and  employees  of  railroad 
companies  sent  over  the  wires  on  their  respective  railroads  shall 
be  exempt."  But  it  was  ruled  that  telegraph  messages  of  asso- 
ciated steamship  lines,  or  fast  freight  lines  operating  over  railroads, 
were  not  entitled  to  exemption.  (T.  D.  2051,  Nov.  9,  1914.)  The 
act  of  1898  taxed  telephone  companies  1  cent  on  each  message  for 
which  a  charge  of  15  cents  or  more  was  made.  It  was  held  that  a 
company  is  subject  to  the  tax  on  messages  transmitted  under  con- 
tracts with  its  subscribers  by  which  each  pays  $90  a  year  for  the 
right  to  send  not  to  exceed  600  local  messages  during  the  year, 
since  one  using  the  whole  of  his  privilege  would  in  effect  pay  ex- 
actly 15  cents  for  each  message,  and  if  he  sent  actually  less  than 
600  messages  in  the  year,  each  would  cost  more  than  15  cents.^ 

§  379.     By  Whom  Tax  is  Payable 

As  to  the  incidence  of  the  foregoing  taxes  (freight  and  express 
shipments,  passenger  tickets  and  reservations  on  Pullman  cars 
and  vessels,  transportation  of  oil,  and  telegraph  and  telephone 
messages)  the  provision  of  the  statute  is  that  "the  taxes  imposed 
shall  be  paid  by  the  person,  corporation,  partnership,  or  associa- 
tion paying  for  the  services  or  facilities  rendered."  And  the  regula- 
tions provide  that  "  all  such  taxes  shall,  as  and  when  the  charges 
are  collected,  be  paid  to  and  collected  by  the  officers,  agents,  or 
other  employees  of  the  carrier,  who  collect  such  charges."  (Reg- 
ulations No.  42,  art.  7.) 

The  proviso  of  section  502  of  the  act  should  also  be  noted,  to 
the  effect  that  "nothing  herein  contained  shall  be  construed  to  re- 
quire the  carrier  collecting  such  tax  to  list  separately  in  any  bill 
of  lading,  freight  receipt,  or  other  similar  document,  the  amount 
of  the  tax  herein  levied,  if  the  total  amount  of  the  freight  and  tax 
be  therein  stated."  Under  former  statutes  taxing  express  and 
freight  shipments,  the  carrier  was  required  to  issue  a  receipt  or 

8  New  York  Telephone  Co.  v.  Treat,  130  Fed.  340,  64  C.  C.  A.  586. 
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bill  of  lading  and  to  afifix  thereto  a  revenue  stamp  evidencing  the 
amount  of  the  tax.  Carriers  generally  required  the  shipper  to  pay 
for  the  stamp,  or  increased  their  rates  to  an  extent  sufficient  to 
cover  its  cost,  and  the  courts  held  that  there  was  nothing  in  the 
statutes  or  in  the  general  policy  of  the  law  to  prevent  this,  pro- 
vided the  increased  rates  were  not  unreasonable,*  and  that  an  or- 
der made  by  a  state  railroad  commission  requiring  express  com- 
panies to  pay  the  tax,  without  passing  the  burden  of  it  to  the  ship- 
per, was  without  jurisdiction  and  void.^ 

§  380.     Exemption  of  Government  and  State  Business  and  Trans- 
portation 

As  to  all  the  taxes  imposed  by  this  part  of  the  act  (including  also 
the  transportation  of  persons  and  telegraph  and  telephone  mes- 
sages) the  provision  is  that  "no  tax  shall  be  imposed  upon  any 
payment  received  for  services  rendered  to  the  United  States  or  any 
state,  territory,  or  the  District  of  Columbia.  The  right  to  exemp- 
tion under  this  section  shall  be  evidenced  in  such  manner  as  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Sec- 
retary of  the  Treasury,  may  by  regulation  prescribe."  (Revenue 
Act  of  1918,  §  500,  h.) 

Relative  to  this  exemption,  the  Treasury  Department  has  ruled 
that  the  words  "state"  and  "territory"  include  political  subdivisions 
thereof,  such  as  counties,  cities,  towns,  and  other  municipalities. 
The  exemption  is  to  be  secured  only  upon  the  production  of  such 
evidence  of  the  right  to  exemption  as  is  called  for  by  the  regula- 
tions. (Regulations  No.  42,  art.  14.)  In  the  case  of  the  tax  on  the 
transportation  of  property  by  freight  or  express,  the  regulations 
provide  that  the  right  to  exemption  shall  be  evidenced  in  one  of 
the  following  ways:  (1)  Payment  of  the  charges  directly  to  the 
carrier  by  the  government  to  which  the  services  are  rendered ;  (2) 
the  use  of  a  prescribed  and  standard  form  of  exemption  certificate 
for  the  use  of  the  federal  government,  to  be  signed  by  a  govern- 
mental officer  or  employee,  certifying  that  the  transportation  charg- 
es have  been  or  will  be  paid  by  the  United  States  and  that  such 
charges  are  exempt  from  the  tax ;  (3)  the  use  of  a  similar  form  of 
exemption  certificate,  prescribed  for  use  by  any  of  the  states  or 
Alaska  or  Hawaii,  or  any  political  subdivision  thereof,  or  the  Dis- 

4  Crawford  v.  Hubbell,  177  U.  S.  419.  20  Sup.  Ct.  701,  44  L.  Ed.  829 :  Tram- 
mell  V.  Dinsmore,  102  Fed.  794,  42  C.  C.  A.  623 ;  Crawford  v.  Hubbell  (C.  C.) 
89  Fed.  961 ;  People  v.  Wells,  Fargo  &  Co.,  135  Cal.  503,  64  Pac.  702,  67  Pac. 
895. 

5  Dinsmore  v.  Southern  Express  Ck).  (C.  C.)  92  Fed.  714. 
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trict  of  Columbia,  showing  the  political  subdivision  by  which  the 
charges  have  been  or  will  be  paid.     (Idem,  art.  15.) 

In  the  case  of  the  tax  on  transportation  of  passengers,  the  regu- 
lations prescribe  that  the  right  to  exemption  shall  be  evidenced  in 
one  of  the  following  ways:  (1)  A  standard  form  of  transportation 
request  as  prescribed  and  used  by  the  federal  and  state  govern- 
ments ;  (2)  a  standard  form  of  exemption  certificate  for  use  by  of- 
ficers or  employees  of  the  federal  government,  signed  by  the  of- 
ficer or  employee,  and  certifying  that  the  charges  have  been  or  will 
be  paid  for  by  the  United  States,  and  are  incurred  in  the  perform- 
ance of  his  official  duties,  and  are  exempt  from  the  tax;  (3)  a  sub- 
stantially similar  form  of  exemption  certificate,  for  use  by  states, 
territories,  political  subdivisions  thereof,  and  the  District  of  Colum- 
bia; (4)  where  the  person  transported  is  incurring  the  charge  in 
the  performance  of  his  official  duties  as  an  officer  in  the  army  or 
navy,  a  standard  form  of  exemption  certificate,  certifying  that  the 
ticket  used  (described  by  number  and  terminal  points  of  the  jour- 
ney) is  on  account  of  official  business  and  not  for  private  purposes, 
signed  by  the  officer,  with  his  rank.  An  appropriate  form  of  ex- 
emption certificate  must  be  delivered  to  the  conductor  of  the  train 
upon  which  an  officer  or  employee  of  the  United  States,  or  of  any 
State,  or  Alaska  or  Hawaii,  or  any  political  subdivision  thereof,  or 
of  the  District  of  Columbia,  is  traveling  upon  official  business,  using 
a  mileage  book  upon  which  the  tax  has  not  been  paid,  each  time 
mileage  coupons  are  lifted ;  otherwise  the  tax  must  be  collected  on 
the  sale  value  of  the  coupons  lifted.    (Regulations  No.  42,  art.  16.) 

The  following  additional  regulations  have  also  been  made :  The 
credentials  referred  to  on  the  margin  of  the  exemption  certificates 
are  such  papers,  documents,  or  other  evidences  as  will  reasonably 
assure  the  officer,  agent,  or  other  employee  collecting  the  trans- 
portation charge  that  the  officer  or  employee  issuing  such  certifi- 
cate is  an  officer  or  employee  of  the  Government  on  whose  behalf 
the  certificate  is  issued.     (Idem,  art.  17.) 

Where  a  contractor  does  work  for  the  Government,  the  contract 
price  of  which  is  a  lump  sum,  tne  exemption  does  not  apply  to 
amounts^  paid  for  transportation  of  property  used  or  to  be  used  by 
the  contractor  in  connection  with  the  work.  Exemption  may  be 
claimed  in  the  case  of  persons  only  where  the  person  transported 
is  incurring  the  charge  in  performance  of  his  official  duties  as  an 
officer  or  employee  of  the  United  States  or  of  a  State  or  Territory, 
or  any  political  subdivision  thereof,  or  of  the  District  of  Columbia. 
Thus,  transportation  charges  paid  by  soldiers  traveling  on  fur- 
loughs at  their  own  expense  are  not  exempt.     The  fact  that  the 
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amount  of  mileage  or  other  allowance  paid  or  made  by  the  Gov- 
ernment for  transportation  of  an  officer  or  employee  in  the  per- 
formance of  his  official  duties  may  be  more  than  sufficient  to  re- 
imburse him  for  the  transportation  payment  does  not  prevent  the 
application  of  the  exemption  provision  to  such  payment.  The  ex- 
emption provided  for  applies  to  amounts  paid  as  fares  and  to 
amounts  paid  for  accommodations  in  parlor  or  sleeping  cars  or  on 
v^essels.  An  exemption  certificate  for  property  or  persons  or  other 
evidence  of  the  right  to  exemption,  must  be  delivered  to  the  carrier 
by  the  person  paying  the  charges  when  the  charges  are  paid ;  oth- 
erwise there  shall  be  no  exemption  from  the  tax.  Carriers  shall, 
in  accepting  exemption  certificates  and  transportation  requests,  see 
that  they  are  duly  filled  out.  In  accepting  any  evidence  of  right 
to  exemption,  carriers  shall  note  on  their  records,  opposite  the  en- 
try of  the  collection,  reference  to  such  evidence;  they  must  file 
and  retain  in  the  offices  or  places  where  such  collections  are  made, 
or  where  records  of  such  collections  are  kept,  all  such  exemption 
certificates  honored  by  them.  All  evidences,  and  all  records  of 
collections  of  taxes  and  of  charges  for  transportation,  shall  be  sub- 
ject to  inspection  by  accredited  representatives  of  the  Commission- 
er of  Internal  Revenue.     (Idem,  arts.  19-22.) 

Amounts  paid  for  the  transportation  of  freight  or  of  persons,  or 
for  the  transmission  of  messages,  which  are  finally  paid  for  by  the 
government,  because  they  relate  to  the  execution  of  contracts  un- 
der the  "cost  plus"  system,  are  exempt  from  the  tax.  (T.  D.  2742, 
July  1,  1918.) 

§  381.     Collection  of  Tax  and  Monthly  Returns 

The  statute  provides  that  "each  person,  receiving  any  payments 
referred  to  in  section  500  [namely,  the  section  which  imposes  the 
tax  on  freight  and  express  shipments,  on  the  transportation  of  pas- 
sengers and  on  reservations  in  parlor  cars  and  ships,  on  the  trans- 
portation of  oil  by  pipe  line,  and  on  telegraph  and  telephone  and 
radio  messages]  shall  collect  the  amount  ,of  the  tax,  if  any,  imposed 
by  such  section  from  the  person  making  such  payments,  and  shall 
make  monthly  returns  under  oath,  in  duplicate,  and  pay  the  taxes 
so  collected  and  the  taxes  imposed  upon  it  under  subdivision  (c) 
or  (d)  of  section  501  [that  is,  the  tax  on  the  transportation  of  com- 
modities carried  free,  because  the  carrier  owns  the  commodity  or 
for  any  other  reason]  to  the  collector  of  internal  revenue  of  the  dis- 
trict in  which  the  principal  office  or  place  of  business  is  located. 
(Revenue  Act  of  1918,  §  502.) 
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As  similar  taxes  under  former  statutes  were  generally  paid 
by  means  of  revenue  stamps,  regulations  for  the  collection  of  the 
tax,  and  for  returns,  were  not  prescribed,  except  in  the  case  of 
telegraph  and  telephone  companies.  As  to  these,  the  Treasury  De- 
partment made  the  following  rulings :  "A  company  shall  make  one 
report  and  one  return  for  the  company  as  a  whole,  and  not  for  each 
of  its  exchanges  and  toll  stations  separately;  such  report  and  re- 
turn shall  be  made  to  the  collector  of  internal  revenuje  of  the  dis- 
trict in  which  the  company's  principal  office  is  located.  Reports 
and  returns  may  be  made  by  a  company  for  its  fiscal  month  or 
billing  period,  to  be  filed  within  30  days  after  expiration  of  the 
fiscal  month,  provided  full  return  is  made  for  the  period  during 
which  the  tax  is  to  be  collected.  Additions  may  be  made  any  month 
for  errors  on  the  previous  month's  reports  and  returns.  Reductions 
covering  items  reported  in  excess  in  previous  months  not  allow- 
able. In  such  cases  amended  returns  may  be  filed  before  assess- 
ment is  made,  otherwise,  claim  for  abatement  or  refund,  as  the 
case  may  be,  should  be  filed."    (T.  D.  2067,  Nov.  23,>  1914.) 

The  regulations  prescribed  under  the  present  act  provide  that 
when  one  carrier  collects  the  charge  or  charges  for  freight  trans- 
portation performed  in  part  by  or  on  behalf  of  another  carrier  or 
carriers,  such  carrier  shall  collect  the  tax  applicable  to  such  tax- 
able charge  or  charges  and  return  and  remit  to  the  proper  collec- 
tor of  internal  revenue  the  total  tax  collected.  But  when  a  tax- 
able charge,  in  connection  with  a  terminal  or  water  service,  is  paid 
by  one  carrier,  acting  for  the  consignor  or  consignee,  to  another 
carrier,  the  tax  applicable  shall  be  paid  by  the  former  carrier  to 
the  latter  carrier,  who  shall  return  and  remit  the  same.  (Regu- 
lations No.  42,  arts.  28,  30.)  In  computing  the  amount  of  the  tax 
to  be  paid  under  the  provisions  of  this  section  of  the  act,  a  frac- 
tional part  of  a  cent  will  be  disregarded,  unless  it  amounts  to  one- 
half  cent  or  more,  in  which  case  it  will  be  increased  to  one  cent. 
No  tax  shall  apply  to  any  consignment  of  freight  the  charges  for 
which  are  sixteen  cents  or  less.    (Idem,  art.  5.) 

§  382.     Records  of  Carriers 

It  is  ordered  that  records  of  carriers,  at  their  respective  agencies 
at  which  the  tax  is  collected,  shall  be  so  kept  as  to  show  the  ap- 
plication of  the  tax  to  each  consignment  of  property,  ticket  sold, 
fare  collected,  or  other  individual  transaction.  (Regulations  No. 
42,  art.  8.)  Should  any  payment  for  services  or  facilities  of  car- 
riers be  exempt  from  the  tax,  under  the  provisions  of  the  statute, 
or  should  any  tax  thereon  be  collected  under  the  terms  of  the  reg •■ 

(407) 


§    383  FEDERAL  TAXES  (Ch. 15 

ulations  by  any  carrier  other  than  the  carrier  furnishing  the  facili- 
ties or  services,  notation  shall  be  made  on  the  records  of  the  car- 
rier furnishing  the  services  or  facilities  indicating  the  reason  for 
not  collecting  the  tax.  (Idem,  art.  9.)  The  Bureau  of  Internal 
Revenue  has  also  prescribed  the  procedure  to  be  followed  in  the 
case  of  claims  for  the  refund  of  transportation  taxes  on  the  ground 
that  the  transportation  service  was  rendered  to  an  exempt  gov- 
ernmental agency,  or  that  the  property  was  in  the  course  of  being 
exported.  See  T.  D.  2727,  June  5,  1918.  It  has  further  been  or- 
dered that  officers,  agents,  and  other  employees  of  carriers  shall 
cause  to  be  assembled,  for  each  calendar  month,  at  the  general  of- 
fice or  offices  of  such  carriers,  summaries,  by  the  several  classes 
of  the  taxes  specified  in  Form  727,  showing  the  aggregate  taxes 
collected  by  their  respective  officers,  agents,  or  other  employees. 
There  shall  likewise  be  so  assembled  summaries  of  all  tax  adjust- 
ments. Such  summaries  shall  show  (a)  the  aggregate  taxes  of 
each  class  collected,  as  called  for  by  Form  727  \  and  (b)  the  total 
amount  deducted  for  adjustment  of  taxes  of  each  class,  on  account 
of  overcharges,  as  called  for  by  Form  727.  The  difference  between 
the  two  items,  (a)  and  (b),  shall  be  the  amount  to  be  reported  to 
the  proper  collector  of  internal  revenue  in  the  manner  prescribed 
by  Form  727.     (Regulations  No.  42,  art.  11.) 

§  383.     Same;   Adjustment  of  Taxes 

Since,  in  the  ordinary  course  of  transportation,  overcharges  and 
undercharges  will  occur,  officers,  agents,  and  other  employees  of 
carriers  are  authorized,  in  adjusting  such  overcharges  and  under- 
charges, to  adjust  the  taxes  accordingly.  All  redemptions  or  other 
adjustments  made  in  connection  with  passenger  transportation, 
whether  by  way  of  refund  on  mileage  book  covers  or  otherwise, 
are  to  be  treated  as  adjustments  of  overcharges  or  undercharges,  as 
the  case  may  be.  Nothing  in  these  regulations,  however,  author- 
izes an  adjustment  of  a  tax  by  a  carrier  in  any  instance  where, 
after  collection  of  a  charge  and  tax,  it  is  claimed  that  the  charge 
is  entitled  to  exemption  from  the  tax  by  reason  of  exportation, 
governmental  use,  or  otherwise.  All  adjustments  of  taxes  must 
be  recorded  and  reported.  They  must  be  supported  by  such  evi- 
dences as  will  fully  substantiate  the  correctness  thereof,  and  such 
evidences  must  be  kept  in  the  rspective  offices  through  which  such 
adjustments  are  made.  (Regulations  No.  42,  art.  10.)  But  the 
Revenue  Act  of  1918  also  provides  (§  502)  that  "any  person  mak- 
ing a  refund  of  any  payment  upon  which  tax  is  collected  under  this 
section  may  repay  therewith  the  amount  of  the  tax  collected  on  such 
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payment ;    and    the   amount    so    repaid   may   be   credited    against 
amounts  included  in  any  subsequent  montiily  return." 

§  384.     Returns  and  Payment  of  Taxes 

It  is  provided  by  the  statute  that  "the  tax  shall,  without  assess- 
ment by  the  Commissioner,  or  notice  from  the  collector,  be  due 
and  payable  to  the  collector  at  the  time  so  fixed  for  filing  the  re- 
turn. If  the  tax  is  not  paid  when  due,  there  shall  be  added  as  part 
of  the  tax  a  penalty  of  5  per  centum,  together  with  interest  at  the 
rate  of  1  per  centum  for  each  full  month,  from  the  time  when  the 
tax  became  due."  (Revenue  Act  of  1918,  §  502.)  Regulations  have 
been  made  by  the  Treasury  Department  as  follows :  On  or  before 
March  31,  1918,  and  on  or  before  the  last  day  of  each  succeeding 
month,  the  returns  required  by  section  503  of  the  act,  in  form 
and  manner  prescribed  on  United  States  Internal  Revenue  Form 
727 ,  must  be  made  under  oath,  in  duplicate,  for  the  third  preceding 
month  to  the  collector  of  internal  revenue  of  the  district  in  which 
the  principal  office,  or  place  of  business,  of  the  carrier  making  the 
return  is  located.  Taxes  collected  during  the  month  covered  by 
each  such  return,  less  tax  adjustments  during  such  month  on  ac- 
count of  overcharges,  must  be  remitted  to  such  collector  of  internal 
revenue  at  the  time  such  return  is  made.  (Regulations  No.  42, 
art.  12.) 

§  385.     Penalties  for  Failure  to  Collect,  Pay,  or  Report  Tax 

The  general  penalty  clause  of  the  Revenue  Act  of  1918  (§  1308) 
is  applicable  to  the  taxes  considered  in  this  chapter.  It  is  that 
"any  person  required  to  pay,  or  to  collect,  account  for  and  pay 
over  any  tax,  or  required  by  law  or  regulations  made  under  au- 
thority thereof  to  make  a  return  or  supply  any  information  for 
the  purposes  of  the  computation,  assessment  or  collection  of  any 
such  tax,  who  fails  to  pay,  collect,  or  truly  account  for  and  pay  over 
any  such  tax,  make  any  such  return  or  supply  any  such  informa- 
tion at  the  time  or  times  required  by  law  or  regulations  shall,  in 
addition  to  other  penalties  provided  by  law,  be  subject  to  a  penalty 
of  not  more  than  $1,000."  In  addition,  if  any  person  "willfully" 
refuses  to  pay,  collect,  or  account  for  and  pay  over  any  tax,  or 
make  a  return,  or  supply  information,  or  "willfully  attempts  in  any 
manner  to  evade  such  tax,"  he  is  declared  guilty  of  a  misdemeanor 
and  is  liable  to  a  fine  of  not  more  than  $10,000,  or  imprisonment 
for  not  more  than  a  year,  or  both. 

(409) 


§    386  FEDERAL  TAXES  (Ch.  16 


CHAPTER  XVI 
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§  386.     Provisions  of  the  Statute 

The  Revenue  Act  of  1918,  §  503,  provides  that  "from  and  after 
April  1,  1919,  there  shall  be  levied,  assessed,  collected,  and  paid,  in 
lieu  of  the  taxes  imposed  by  §  504  of  .the  Revenue  Act  of  1917,  the 
following  taxes  on  the  issuance  of  insurance  policies,  including,  in 
the  case  of  policies  issued  outside  the  United  States  (except  those 
taxable  under  subdivision  15  of  Schedule  A  of  Title  XI  [the  stamp 
tax])  their  delivery  within  the  United  States  by  any  agent  or 
broker,  whether  acting  for  the  insurer  or  the  insured;  such  taxes 
to  be  paid  by  the  insurer,  or  by  such  agent  or  broker : 

"(a)  Life  insurance:  A  tax  equivalent  to  8  cents  on  each  $100  or 
fractional  part  thereof  of  the  amount  for  which  any  life  is  insured 
under  any  policy  of  insurance,  or  other  instrument,  by  whatever 
name  the  same  is  called:  Provided,  that  on  all  policies  for  life  in- 
surance only  by  which  a  life  is  insured  not  in  excess  of  $500,  issued 
on  the  industrial  or  weekly  or  monthly  payment  plan  of  insurance, 
the  tax  shall  be  40  per  centum  of  the  amount  of  the  first  weekly 
premium  or  20  per  centum  of  the  amount  of  the  first  monthly  pre- 
mium, as  the  case  may  be :  Provided,  further,  that  on  policies  of 
group  life  insurance,  covering  groups  of  not  less  than  25  lives  in  the 
employ  of  the  same  person,  for  the  benefit  of  persons  other  than  the 
employer,  the  tax  shall  be  equivalent  to  4  cents  on  each  $100  of  the 
aggregate  amount  for  which  the  group  policy  is  issued  and  of  any 
net  increase  in  the  amount  of  the  insurance  under  such  policy :  and 
provided  further,  that  on  all  policies  covering  life,  health,  and  acci- 
dent insurance  combined  in  one  policy  by  which  a  life  is  insured  not 
in  excess  of  $500,  issued  on  the  industrial  or  weekly  or  monthly 
payment  plan  of  insurance,  the  tax  shall  be  40  per  centum  of  the 
amount  of  the  first  weekly  premium  or  20  per  centum  of  the  amount 
of  the  first  monthly  premium,  as  the  case  may  be ; 

"(b)  Marine,  inland,  and  fire  insurance:  A  tax  equivalent  to  1 
cent  on    each   dollar   or  fractional   part  thereof   of   the   premium 
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charged  under  each  policy  of  insurance,  or  other  instrument  by 
whatever  name  the  same  is  called,  whereby  insurance  is  made  or 
renewed  upon  property  of  any  description  (including  rents  or  prof- 
its) whether  against  peril  by  sea  or  inland  waters,  or  by  fire  or 
lightning,  or  other  peril ; 

"(c)  Casualty  insurance:  A  tax  equivalent  to  1  cent  on  each 
dollar  or  fractional  part  thereof  of  the  premium  charged  under  each 
policy  of  insurance  or  obligation  of  the  nature  of  indemnity  for 
loss,  damage,  or  liability  (except  bonds  and  policies  taxable  under 
subdivision  2  of  Schedule  A  of  Title  XI  [the  stamp  tax])  issued 
or  executed  or  renewed  by  any  person  transacting  the  business  of 
employers'  liability,  workmen's  compensation,  accident,  health,  tor- 
nado, plate  glass,  steam  boiler,  elevator,  burglary,  automatic  sprin- 
kler, automobile,  or  other  branch  of  insurance  (except  life  insur- 
ance and  insurance  described  and  taxed  in  the  preceding  subdi- 
sion)  :  Provided,  that  in  case  of  policies  of  insurance  issued  on  the 
industrial  or  weekly  or  monthly  payment  plan  the  tax  shall  be 
40  per  centum  of  the  amount  of  the  first  weekly  premium  or  20 
per  centum  of  the  amount  of  the  first  monthly  premium,  as  the  case 
may  be; 

"(d)  Policies  issued  by  any  corporation  enumerated  in  section  231, 
and  policies  of  reinsurance,  shall  be  exempt  from  the  taxes  imposed 
by  this  section." 

§  387.     Same;  Foreign  Insurance  Policies 

In  addition  to  the  foregoing,  the  stamp  tax  Title  of  the  Revenue 
Act  of  1918  provides  (in  subdivision  15)  for  the  imposition  of  a 
tax  as  follows :  "On  each  policy  of  insurance,  or  certificate,  binder, 
covering  note,  memorandum,  cablegram,  letter,  or  other  instrument 
by  whatever  name  called,  whereby  insurance  is  made  or  renewed 
upon  property  within  the  United  States  (including  rents  and  prof- 
its) against  peril  by  sea  or  on  inland  waters  or  in  transit  on  land 
(including  transshipments  and  storage  at  termini  or  way  points) 
or  by  fire,  lightning,  tornado,  wind-storm,  bombardment,  invasion, 
insurrection  or  riot,  issued  to  or  for  or  in  the  name  of  a  domestic 
corporation  or  partnership  or  an  individual  resident  of  the  United 
States  by  any  foreign  corporation  or  partnership  or  any  individual 
not  a  resident  of  the  United  States,  when  such  policy  or  other  in- 
strument is  not  signed  or  countersigned  by  an  officer  or  agent  of 
the  insurer  in  a  state,  territory,  or  district  of  the  United  States 
within  which  such  insurer  is  authorized  to  do  business,  a  tax  of  3 
cents  on  each  dollar  or  fractional  part  thereof  of  the  premium 
charged:     Provided,  that  policies  of  reinsurance  shall  be  exempt 
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from  the  tax  imposed  by  this  subdivision.  Any  person  to  or  for 
whom  or  in  whose  name  any  such  policy  or  other  instrument  is  is- 
sued, or  any  solicitor  or  broker  acting  for  or  on  behalf  of  such  per- 
son in  the  procurement  of  any  such  policy  or  other  instrument,  shall 
affix  the  proper  stamps  to  such  policy  or  other  instrument,  and  for 
failure  to  affix  such  stamps  with  intent  to  evade  the  tax  shall,  in 
addition  to  other  penalties  provided  therefor,  pay  a  fine  of  double 
the  amount  of  the  tax." 

§  388.     What  Policies  Exempt 

The  policies  of  insurance  specifically  exempted  from  the  pres- 
ent tax,  by  the  provision  quoted  in  a  preceding  paragraph,  are 
those  issued  by  companies  or  associations  which  are  exempted  from 
taxation  on  their  incomes.  In  so  far  as  these  exempted  companies 
or  associations  could  be  engaged  in  the  business  of  insurance,  they 
are  of  two  classes  only :  First,  "fraternal  beneficiary  societies,  or- 
ders, or  associations,  operating  under  the  lodge  system  or  for  the 
exclusive  benefit  of  the  members  of  a  fraternity  itself  operating 
under  the  lodge  system,  and  providing  for  the  payment  of  life,  sick, 
accident,  or  other  benefits  to  the  members  of  such  society,  order, 
or  association  or  their  dependents;"  and  second,  "farmers'  or  other 
mutual  hail,  cyclone,  or  fire  insurance  companies,  the  income  of 
which  consists  solely  of  assessments,  dues,  and  fees  collected  from 
members  for  the  sole  purpose  of  meeting  their  expenses."  The 
Treasury  Regulations  provide  that  associations  of  employees  or 
other  persons  who  band  themselves  together  for  mutual  protec- 
tion in  issuing  life  and  casualty  insurance  are  subject  to  the  tax, 
unless  exempted  as  "fraternal  beneficiary  societies"  etc. ;  and  that, 
if  mutual  fire  or  tornado  insurance  companies  are  exempt  under  the 
income-tax  law,  no  tax  is  imposed  on  them  under  this  provision  of 
the  act.     (T.  D.  2588,  Nov.  21,  1917.) 

It  has  been  ruled  that  the  exemption  of  policies  of  "mutual  fire 
insurance  companies"  does  not  apply  to  policies  issued  by  compa- 
nies, otherwise  mutual  or  co-operative,  which  actually  obtain  a 
profit  either  from  premiums  received  from  non-members  or  from 
the  investment  of  their  funds.  (T.  D.  2195,  April  23,  1915.)  But 
where  the  state  law  requires  such  companies  to  carry  a  certain 
amount  of  reserve,  and  directs  the  manner  in  which  such  reserve 
funds  shall  be  invested,  the  policies  of  the  company  are  not  taken 
out  of  the  exemption  because  of  the  profit  which  it  derives  from 
such  investment  of  reserve  funds,  nor  are  they  taken  out  of  the  ex- 
emption because  the  company  deposits  and  carries  a  sum  of  money 
in  a  bank  as  a  working  cash  balance,  though  the  deposit  bears  in- 
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terest.  (T.  D.  2114,  Jan.  5,  1915.)  And  a  mere  incidental  profit 
earned  by  way  of  interest  on  its  invested  safety  funds  or  on  its  bank 
balances  does  not  change  the  purely  mutual  character  of  the  compa- 
ny or  indicate  that  its  business,  though  thus  earning  a  profit,  is  car- 
ried on  for  profit.^ 

§  389.     Decisions  and  Rulings  on  Taxation  of  Insurance 

A  stamp  tax  on  policies  of  insurance,  in  so  far  as  it  imposes  such 
a  tax  on  policies  of  marine  insurance  which  are  necessary  incidents 
of  the  business  of  exporting,  and  themselves  constitute  exports  by 
virtue  of  their  being  sent  with  other  documents  to  foreign  ports,  is 
unconstitutional,  under  Article  I,  §  9  of  the  Constitution,  which  de- 
clares that  "no  tax  or  duty  shall  be  laid  on  articles  exported  from 
any  state. "^  But  where  a  general  marine  policy  is  issued  covering 
successive  shipments,  the  assured  submitting  to  the  underwriter  a 
declaration  showing  the  cargo  and  its  value  when  on  board,  on 
which  the  underwriter  issues  a  certificate  "to  cover,"  which  the 
assured  sent  to  the  consignee  abroad  with  the  other  papers,  such 
insurance  and  custom  of  business  do  not  constitute  "exports,"  or 
a  necessary  incident  to  the  business  of  exporting,  within  the  meanr 
ing  of  the  Constitution.^  Policies  of  insurance  issued  by  foreign 
companies  will  be  subject  to  the  tax,  when  written  by  brokers 
or  agents  in  the  United  States  and  even,  it  seems,  when  prepared 
and  issued  in  a  foreign  country,  but  delivered  in  the  United  States 
and  covering  property  in  this  country,  (T.  D.  2286,  Jan.  22,  1916.) 
And  it  has  been  ruled  that  policies  of  marine  insurance,  when  is- 
sued by  foreign  companies  having  no  established  agencies  in  the 
United  States,  are  nevertheless  subject  to  the  tax  when  obtained 
by  or  through  insurance  brokers  residing  in  this  country.  (T.  D. 
2051,  Nov.  9,  1914.) 

Policies  of  fidelity  and  guaranty  insurance,  including  policies 
guaranteeing  titles  to  real  estate  and  mortgage  guaranty  policies, 
are  subject  to  the  stamp  tax  on  bonds,  but  not  to  the  tax  on  insur- 
ance. (T.  D.  2704,  April  23,  1918.)  Under  the  act  of  1914,  which 
required  the  tax  on  policies  of  insurance  to  be  paid  by  means  of 
revenue  stamps,  some  difficulty  was  experienced  in  determining  the 
mode  of  collecting  the  tax  in  the  case  of  continuous  policies  and 
of  "open"  policies,  the  latter  being  those  in  which  the  value  of  the 

1  Niles  V.  Central  Manufacturers  Mut.  Ins.  Co.  (C.  C.  A.)  252  Fed.  564. 

2  Thames  &  Mersey  Marine  Ins.  Co.  v.  U.  S.  (D.  C.)  217  Fed.  683.  And  see 
U.  S.  V.  Hvoslef,  237  U.  S.  1,  35  Sup.  Ct.  459,  59  L.  Ed.  813,  Ann.  Cas.  1916A, 
286. 

3  Thames  &  Mtersey  Marine  Ins.  Co.  v.  U.  S.  (D.  C.)  217  Fed.  685. 
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property  is  not  fixed  in  advance,  but  is  left  to  be  ascertained  at  the 
time  of  a  loss,  or  in  which  the  extent  of  the  property  insured  is  not 
determined  by  the  policy,  but  other  items  may  be  added  from  time 
to  time.  But  the  Treasury  Department  ruled,  in  the  case  of  con- 
tinuous policies,  that  the  tax  accrued  in  proportion  to  the  amount 
of  the  premium  due  and  payable  when  issued,  and  that  stamps 
should  be  affixed  upon  receipts  covering  the  payment  of  subse- 
quent payments  or  assessments.  (T.  D.  2119,  Jan.  11,  1915.)  And 
in  the  case  of  open  policies,  an  arrangement  was  made  by  which 
companies  might  pay  the  tax  on  the  monthly  totals  of  premiums 
charged  and  collected.     (T.  D.  2106,  Dec.  29,  1914.) 

The  present  regulations  provide  that  the  tax  is  imposed  on  newly 
written  policies  and  on  premiums  paid  on  open  policies,  but  not  on 
amounts  paid  on  policies  of  reinsurance.  Consequently,  where  an 
insurance  company  reinsures  the  risks  of  another  company,  the 
transaction  is  termed  reinsurance  and  would  not  be  taxable.  The 
tax  is  imposed  on  insurance  without  regard  to  sex  or  age  of  the  in- 
sured. Reinsurance  is  regarded  as  that  insurance  taken  out  by  a 
company  which  has  overinsured  and  obtains  another  company  to 
underwrite  it  for  a  part  of  the  liability.    (T.  D.  2588,  Nov.  21,  1917.) 

§  390.     By  Whom  Tax  is  Payable 

The  present  statute  specifically  directs  that  the  tax  on  insurance 
policies  shall  be  paid  by  the  insurer  or  by  the  agent  or  broker.  Un- 
der the  act  of  1914,  the  Treasury  Department  ruled  that  if  an  insur- 
ance company  insists  that  the  assured  shall  pay  the  amount  of  the 
tax,  "it  is  not  a  matter  which  the  internal  revenue  laws  can  deal 
with.  It  is  a  matter  between  the  insurance  company  and  the  policy 
holder."  (T.  D.  2068,  Nov.  26,  1914.)  But  the  present  regulations 
are  to  the  effect  that  brokers  who  place  risks  for  clients  with  insur- 
ance companies  are  not  subject  to  the  tax,  as  it  is  imposed  upon  the 
companies  issuing  the  insurance.  No  tax  on  insurance  is  imposed 
on  the  insured.  The  tax  is  imposed  upon  the  person,  firm,  or  cor- 
poration writing  the  insurance,  the  necessary  returns  for  which  will 
be  rendered  to  the  collector  for  the  district  in  which  the  principal 
place  of  business  is  located.     (T.  D.  2588,  Nov.  21,  1917.) 

§  391.     Returns  and  Payment  of  Tax 

The  provision  of  the  statute  (R^enue  Act  of  1918,  §  504)  is 
"That  every  person  issuing  policies  of  insurance  upon  the  issuance 
of  which  a  tax  is  imposed  by  section  503  shall  make  monthly  re- 
turns under  oath,  in  duplicate,  and  pay  such  tax  to  the  collector  of 
the  district  in  which  the  principal  office  or  place  of  business  of  such 
person  is  located.    Such  returns  shall  contain  such  information  and 
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be^made  at  such  times  and  in  such  manner  as  the  Commissioner, 
with  the  approval  of  the  Secretary,  may  by  regulation  prescribe. 

"The  tax  shall,  without  assessment  by  the  Commissioner  or  no- 
tice from  the  collector,  be  due  and  payable  to  the  collector  at  the 
time  so  fixed  for  filing  the  return.  If  the  tax  is  net  paid  when  due, 
there  shall  be  added  as  part  of  the  tax  a  penalty  of  5  per  centum, 
together  with  interest  at  the  rate  of  1  per  centum  for  each  full 
month,  from  the  time  when  the  tax  became  due." 

In  pursuance  of  these  provisions  the  following  regulations  have 
been  made :  The  tax  accrues  on  insurance  policies  issued  within 
the  United  States  irrespective  of  the  residence  of  the  insured.  The 
tax  is  imposed  on  the  premium  charged,  each  separate  premium  col- 
lected to  be  regarded  as  a  separate  item  for  the  computation  of  the 
tax,  and  not  on  the  gross  premiums  collected  for  any  one  month. 
So  far  as  the  tax  is  concerned,  the  issuance  of  a  policy  is  considered 
to  be  the  date  when  the  policy  is  delivered  to  the  insured  or  in  any 
other  manner  becomes  a  valid  claim  and  effective  for  insurance. 

The  return  for  the  tax  on  insurance  may  be  filed  either  direct  from 
the  home  office  or  by  the  state  superintendent,  where  such  is  ap- 
pointed or  employed.  Single  reports  prepared  by  home  offices; 
however,  are  preferred.  Local  insurance  agents  will  not  be  requir- 
ed to  make  returns.  Blank  forms  of  returns  will  be  furnished  to 
insurance  companies  monthly  by  this  office.  Returns  showing  the 
name  and  address  of  each  person  to  whom  an  indemnity  is  paid  are 
not  required.  Permission  will  be  granted  to  take  credit  in  a  subse- 
quent month's  report  for  any  overpayment  of  tax  for  a  prior  month. 
(T.  D.  2588,  Nov.  21,  1917.) 
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§  392.    Text  of  Statute 

The  Revenue  Act  of  1918,  §  800,  provides  that  "from  and  after 
April  1,  1919,  there  shall  be  levied,  assessed,  collected,  and  paid, 
in  lieu  of  the  taxes  imposed  by  section  700  of  the  Revenue  Act  of 
1917, 

(1)  A  tax  of  1  cent  for  each  10  cents  or  fraction  thereof  of  the 
amount  paid  for  admission  to  any  place  on  or  after  such  date,  in- 
cluding admission  by  season  ticket  or  subscription,  to  be  paid  by 
the  person  paying  for  such  admission ; 

(2)  In  the  case  of  persons  (except  bona  fide  employees,  munic- 
ipal officers  on  official  business,  persons  in  the  military  or  naval 
forces  of  the  United  States  when  in  uniform,  and  children  under 
twelve  years  of  age)  admitted  free  or  at  reduced  rates  to  any 
place  at  a  time  when  and  under  circumstances  under  which  an  ad- 
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mission  charge  is  made  to  other  persons,  a  tax  of  1  cent  for  each  10 
cents  or  fraction  thereof  of  the  price  so  charged  to  such  other  per- 
sons for  the  same  or  similar  accommodations,  to  be  paid  by  the 
person  so  admitted; 

(3)  Upon  tickets  or  cards  of  admission  to  theaters,  operas,  and 
other  places  of  amusement,  sold  at  news  stands,  hotels,  and  places 
other  than  the  ticket  office  of  such  theaters,  operas,  or  other  places 
of  amusement,  at  not  to  exceed  50  cents  in  excess  of  the  sum  of  the 
established  price  therefor  at  such  ticket  offices  plus  the  amount  of 
any  tax  imposed  under  paragraph  (1),  a  tax  equivalent  to  5  per 
centum  of  the  amount  of  such  excess;  and  if  sold  for  more  than 
50  cents  in  excess  of  the  sum  of  such  established  price  plus  the 
amount  of  any  tax  imposed  under  paragraph  (1),  a  tax  equivalent 
to  50  per  centum  of  the  whole'  amount  of  such  excess,  such  taxes 
to  be  returned  and  paid,  in  the  manner  provided  in  section  903,  by 
the  person  selling  such  tickets ; 

(4)  A  tax  equivalent  to  50  per  centum  of  the  amount  for  which 
the  proprietors,  managers,  or  employees  of  any  opera  house,  thea- 
ter, or  other  place  of  amusement,  sell  or  dispose  of  tickets  or  cards 
of  admission  in  excess  of  the  regular  or  established  price  or  charge 
therefor,  such  tax  to  be  returned  and  paid,  in  the  manner  provided 
in  section  903,  by  the  person  selling  such  tickets ; 

(5)  In  the  case  of  persons  having  the  permanent  use  of  boxes 
or  seats  in  an  opera  house  or  any  place  of  amusement  or  a  lease  for 
the  use  of  such  box  or  seat  in  such  opera  house  or  place  of  amuse- 
ment (in  lieu  of  the  tax  imposed  by  paragraph  (1)),  a  tax  equivalent 
to  10  per  centum  of  the  amount  for  which  a  similar  box  or  seat 
is  sold  for  each  performance  or  exhibition  at  which  the  box  or  seat 
is  used  or  reserved  by  or  for  the  lessee  or  holder,  such  tax  to  be 
paid  by  the  lessee  or  holder;  'and 

(6)  A  tax  of  1%  cents  for  each  10  cents  or  fraction  thereof  of 
the  amount  paid  for  admission  to  any  public  performance  for  prof- 
it at  any  roof  garden,  cabaret,  or  other  similar  entertainment,  to 
which  the  charge  for  admission  is  wholly  or  in  part  included  in  the 
price  paid  for  refreshment,  service,  or  merchandise;  the  amount 
paid  for  such  admission  to  be  deemed  to  be  20  per  centum  of  the 
amount  paid  for  refreshment,  service,  and  merchandise;  such  tax 
to  be  paid  by  the  person  paying  for  such  refreshment,  service,  or 
merchandise. 

(b)  No  tax  shall  be  levied  under  this  title  in  respect  to  any 
admissions  all  the  proceeds  of  which  inure  exclusively  to  the  bene- 
fit of  religious,  educational,  or  charitable  institutions,  societies,  or 
organizations,  societies  for  the  prevention  of  cruelty  to  children  or 
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animals,  or  exclusively  to  the  benefit  of  organizations  conducted 
for  the  sole  purpose  of  maintaining  symphony  orchestras  and  re- 
ceiving substantial  support  from  voluntary  contributions,  none  of 
the  profits  of  which  are  distributed  to  members  of  such  organiza- 
tions, or  exclusively  to  the  benefit  of  persons  in  the  military  or 
naval  forces  of  the  United  States,  or  admissions  to  agricultural 
fairs  none  of  the  profits  of  which  are  distributed  to  stockholders 
or  members  of  the  association  conducting  the  same. 

(c)  The  term  'admission'  as  used  in  this  title  includes  seats  and 
tables,  reserved  or  otherwise,  and  other  similar  accommodations, 
and  the  charges  made  therefor. 

(d)  The  price  (exclusive  of  the  tax  to  be  paid  by  the  person 
paying  for  admission)  at  which  every  admission  ticket  or  card  is 
sold  shall  be  conspicuously  and  indelibly  printed,  stamped,  or  writ- 
ten on  the  face  or  back  thereof,  together  with  the  name  of  the 
vendor  if  sold  other  than  at  the  ticket  office  of  the  theater,  opera, 
or  other  place  of  amusement.  Whoever  sells  an  admission  ticket 
or  card  on  which  the  name  of  the  vendor  and  price  is  not  so  print- 
ed, stamped,  or  written,  or  at  a  price  in  excess  of  the  price  so 
printed,  stamped,  or  written  thereon,  is  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  not  more  than  $100." 

§  393.  Paid  Admissions 

The  tax  must  be  paid  on  tickets  sold  and  not  called  for  which 
the  theater  reserves  no  right  to  sell.  Where  tickets  are  exchanged 
for  others  at  a  higher  price,  the  difference  between  the  tax  on  the 
more  expensive  tickets  and  the  tax  already  paid  shall  be  collect- 
ed. Where  all  the  admissions  to  an  entertainment  are  sold  en  bloc 
to  a  purchaser  for  a  specific  sum  and  no  charge  is  made  for  indi- 
vidual tickets,  the  tax  is  on  the  price  paid  for  the  entertainment ; 
but  the  purchaser  must  account  for  the  tax  on  any  excess  over  the 
purchase  price  for  which  he  may  resell  the  tickets.  (Regulations 
No.  43,  art.  2.)  One  who  rents  or  leases  a  theater  outright  for 
one  or  more  performances  must  make  return  and  pay  tax,  but  the 
proprietor  of  the  theater  is  required  to  show  in  his  returns  the 
dates  when  and  the  parties  to  whom  he  rents  his  place.  (T.  D. 
2570.)  Where  a  book  is  sold  containing  a  number  of  tickets  at 
a  reduced  rate,  the  tax  should  be  collected  at  the  time  the  book  is 
sold  on  the  basis  of  the  reduced  rate.  (T.  D.  2590.)  When  a  Chau- 
tauqua bureau  presents  a  Chautauqua  under  the  usual  form  of 
agreement  with  a  local  body,  by  which  the  latter  subscribes  for 
the  season  tickets  and  receives  them  to  resell  to  the  public,  the 
admissions  tax  is  payable  on   (1)   the  amount  paid  by  the  local 
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body  to  the  bureau,  regardless  of  the  number  of  tickets  not  resold 
or  not  used,  and  also  on  (2)  any  excess  received  by  the  local  body 
from  resale  of  tickets  over  the  amount  so  paid  by  it ;  and  also  on 
(3)  all  admissions  other  than  by  tickets  so  sold  to  the  local  body. 
(T.  D.  2782,  Dec.  24,  1918.) 

§  394.     Agents  and  Brokers 

The  tax  is  upon  the  price  paid  for  admission.  In  all  cases  where 
a  broker  purchases  tickets  for  resale  with  a  right  to  return  those  not 
sold,  or  a  relation  exists  other  than  that  of  buyer  and  seller,  the 
proprietor  of  the  entertainment  will  be  held  responsible  for  collect- 
ing the  tax  on  the  full  price  paid  by  the  actual  user  of  the  tickets. 
Independent  brokers  and  dealers  in  admission  tickets  must  collect 
and  account  for  the  tax  on  their  sales,  less  the  amount  of  the  tax 
on  each  ticket  collected  and  accounted  for  by  the  amusement  en- 
terprise. If  a  ticket  is  sold  for  use,  and  not  for  resale,  at  less  than 
the  face  value,  the  tax  is  on  the  price  paid,  but  the  seller  must 
collect  the  tax  on  the  face  value  unless  he  can  furnish  satisfactory 
evidence  that  the  presumptive  purchaser  was  not  an  agent  of  or 
acting  in  collusion  with  the  seller.     (Regulations  No.  43,  art.  3.) 

§  395.     Nature  of  Entertainments  Admission  to  Which  is  Taxed 

Where  an  admission  charge  in  form  is  made,  but  in  fact  is  merely 
a  payment  for  the  privilege  of  using  certain  equipment,  the  ad- 
mission is  incidental  to  the  using  of  such  equipment,  and  the  tax 
does  not  apply.  Examples  are  charges  for  the  use  of  pool  tables, 
tennis  courts,  golf  links,  swimming  pools,  and  Turkish  baths.  But 
where  a  charge  is  made  both  to  persons  using  the  equipment  and 
to  mere  spectators,  the  tax  applies  to  all  such  admissions,  the  test 
being  whether  all  persons  admitted  must  pay  a  charge  or  only  those 
who  use  the  equipment.  Where  a  dancing  school  charges  an  ad- 
mission and  an  additional  charge  for  instruction,  the  tax  is  only 
on  the  admission,  but  if  there  is  a  single  charge  for  admission 
with  instruction  to  those  who  wish  it,  the  tax  is  on  the  entire 
charge.  Where  an  admission  charge  is  made  to  a  dancing  pavilion 
and  a  separate  charge  is  made  for  each  dance  for  admission  to 
the  dancing  floor  within  the  pavilion,  every  admission  to  the  pa- 
vilion or  dancing  floor  is  taxable.  Charges  of  excursion  boats 
providing  opportunity  for  dancing  are  subject  to  the  tax  where 
such  charges  exceed  the  usual  or  reasonable  rates  for  the  transpor- 
tation furnished.  (Regulations  No.  43,  art.  4.)  Admissions  to  skat- 
ing rinks  are  not  taxable  where  a  charge  is  made  for  using  the  rink 
but  none  to  mere  spectators.  Admissions  to  Sunday  afternoon 
orchestral  concerts  are  taxable,  as  also  admissions  to  football,  base- 
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ball,  and  other  athletic  games,  and  to  caves  and  other  similar  ex- 
hibitions, and  to  food  shows.  (T.  D.  2590.)  If  a  group  of  people 
at  a  dance  get  together  and  take  up  a  collection  to  pay  for  the 
music,  such  collection  is  not  regarded  as  a  price  paid  for  admission 
to  the  dance.     (T.  D.  2590.) 

§  396.     Season  Tickets  and  Subscriptions 

The  tax  is  to  be  collected  upon  the  price  paid  and  at  the  time 
of  paying  for  season  tickets  and  subscriptions.  No  refund  of  any  part 
of  the  tax  is  authorized  because  one  or  more  performances  may  be 
missed.  (Regulations  No.  43,  art.  5.)  The  tax  attaches  upon  sub- 
scriptions to  racing  associations,  regardless  of  whether  or  not  the 
subscriber  attends  any  of  the  meets.  The  association  itself  must 
pay  the  tax  due  for  persons  admitted  free ;  and  the  provision  of  the 
law  allowing  "bona  fide  employees"  to  be  admitted  tax  free  applies 
only  to  the  actual  employees  of  the  association,  and  not  to  em- 
ployees of  owners  of  race  horses,  etc.     (T.  D.  2547.) 

§  397.     Leases  of  Boxes  and  Seats 

In  the  case  of  persons  having  the  permanent  use  or  a  lease  for 
the  use  of  boxes  or  seats  in  any  place  of  amusement,  the  tax  is 
calculated  on  the  amount  for  which  a  similar  box  or  seat  is  sold 
for  every  single  performance  or  exhibition  at  which  the  boxes  or 
seats  are  used  or  reserved  by  or  for  the  lessee  or  holder.  The  tax 
must  be  paid  in  respect  to  the  performances  for  which  the  seats  or 
boxes  are  sold  or  reserved,  whether  or  not  they  are  used.  If  there 
are  no  boxes  of  similar  size,  the  tax  is  to  be  computed  by  dividing 
the  tax  payable  on  a  smaller  box  by  the  number  of  seats  in  it  and 
multiplying  the  tax  per  seat  by  the  number  of  seats  in  the  larger 
box.  If  there  are  no  boxes  occupying  a  similar  position,  the  tax 
is  to  be  based  on  the  price  of  single  seats  in  the  same  part  of 
the  house.  When  the  lease  only  entitles  the  lessee  to  the  right  of 
occupancy  upon  payment  of  the  regular  price  charged  for  admission, 
the  tax  is  to  be  collected  also  on  the  additional  charge  when  paid. 
(Regulations  No.  43,  art.  13.)  Where  the  proprietor  of  a  theater 
leases  the  theater,  and  reserves  a  box  for  his  own  use  or  for  anyone 
whom  he  may  designate,  the  tax  to  be  collected  on  this  box  is  the 
same  as  is  collected  upon  any  other  box  or  like  accommodation  at 
the  same  theater.     (T.  D.  2590.) 

§  398.     Free  Admissions  and  Complimentary  Tickets 

In  the  case  of  persons  (other  than  those  mentioned  in  the  law) 
who  are  admitted  free  to  any  place  at  a  time  when,  and  under 
circumstances  under  which,  an  admission  charge  is  made  to  other 
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persons  of  the  same  class,  a  tax  is  to  be  paid  at  the  statutory  per- 
centage of  the  price  so  charged  to  such  other  persons  for  the  same 
or  similar  accommodations.  Free  admissions  are  taxable  at  the 
same  rate  as  paid  admissions  entitling  to  similar  accommodations. 
In  the  case  of  a  pass  for  a  single  admission,  the  holder  shall  be 
required  to  pay  the  tax,  at  the  option  of  the  proprietor,  when  the 
pass  is  issued  or  when  it  is  presented  for  admission.  In  the  case 
of  a  season  pass,  the  holder  will  be  required  to  pay  the  tax,  at 
the  option  of  the  proprietor,  when  it  is  issued  on  all  admissions  to 
which  the  pass  entitles,  or  whenever  it  is  presented,  on  each  single 
admission.  The  tax  is  to  be  paid  by  the  holder  of  the  pass.  No 
refund  of  the  tax  will  be  allowed  on  account  of  failure  to  use  any 
or  all  of  the  admissions  covered  by  it.  The  admission  of  a  lady 
on -a  gentleman's  ticket  without  extra  charge  is  not  taxable,  be- 
cause the  same  ticket  covers  both,  though  an  unaccompanied  lady 
must  pay  the  same  admission  as  a  gentleman.  (Regulations  No.  43, 
art.  8.)  Complimentary  tickets  given  to  and  used  by  honorary 
members  of  a  chorus  are  liable  to  the  same  tax  as  similar  tickets 
sold  to  the  public;  tickets  furnished  free  to  associate  m.embers, 
who  pay  dues  for  the  support  of  the  chorus,  are  liable  to  tax  up  to 
the  value  of  the  tickets.  (T.  D.  2592.)  But  complimentary  tickets 
issued  to  a  benefit  concert  or  entertainment  for  a  charity,  the  pro- 
ceeds of  which  are  exempt  under  the  provisions  of  this  section  are 
not  taxable.    (T.  D.  2590.) 

§  399.     Exempt  Admissions 

Bona  fide  employees,  municipal  oflEicers  on  ofiRcial  business,  and 
children  under  12  years  of  age  when  admitted  free,  are  not  taxable. 
Municipal  ofificers  include  policemen  and  firemen  when  in  attendance 
in  the  course  of  their  duty.  Children  under  12  years  of  age  are 
taxed  unless  admitted  free.  Employees  include  persons  necessary 
to  the  production  of  the  performance  or  entertainment,  who  are  not 
admitted  as  spectators  and  who  do  not  occupy  seats  or  space  in- 
tended for  the  use  of  the  spectators  except  when  such  occupancy 
is  necessary  to  the  performance  of  the  duties  of  such  persons. 
Among  admissions  held  to  be  exempt  are  those  of  baseball  reporters 
and  telegraphers,  occupying  special  space  at  baseball  parks  and 
admitted  by  passes  issued  by  the  baseball  writers'  association, 
employees  of  the  management  or  of  concessionaires  selling  refresh- 
ments, etc.,  to  patrons,  and  newsboys  selling  newspapers.  Persons 
recovering  or  aiding  in  the  custody  of  property  necessary  to  the 
performance  may  be  admitted  tax  free.  But  newspaper  critics  and 
reporters  occupying  space  in  the  audience  must  pay  the  tax.     Doc- 
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tors  and  attorneys  for  theaters  are  exempt  from  the  tax  when  en- 
tering a  theater  in  the  course  of  their  employment,  but  must  pay 
it  when  attending  as  mere  spectators  and  occupying  seats  in  the 
audience.  In  general,  if  a  person  admitted  free  to  a  place  of  enter- 
tainment attends  purely  for  business  reasons  and  does  not  occupy 
space  that  might  otherwise  be  sold,  no  tax  is  payable.  (Regulations 
No.  43,  art.  9.)  "Four  Minute  Men,"  who  make  short  talks  in  the 
interest  of  the  government  at  various  places  where  admissions  are 
usually  charged,  not  there  for  the  purpose  of  viewing  the  perform- 
ance, are  not  required  to  pay  the  tax.     (T.  D.  2590.) 

§  400.     Entertainments  for   Religious,  Educational  or  Charitable 
Objects 

Where  the  proceeds  of  admissions  inure  exclusively  to  the  benefit 
of  religious,  educational,  or  charitable  institutions,  societies,  or  or- 
ganizations, the  admissions  are  not  taxable.  The  character  of  the 
organization  for  which  the  benefit  is  given,  and  not  the  purpose 
of  the  particular  benefit,  is  controlling.  The  admissions  to  any  en- 
tertainment given  for  charity  are  taxable  if  the  funds  are  adminis- 
tered by  any  persons  or  organizations  other  than  religious,  educa- 
tional, or  charitable  institutions,  societies,  or  organizations.  Ad- 
missions to  school  or  college  athletic  contests  and  other  college  en- 
tertainments are  not  taxable  if  the  proceeds  go  to  the  school  or  col- 
lege, but  they  are  if  the  proceeds  are  used  for  the  support  of  ath- 
letics or  other  separate  purposes.  Admissions  to  public  zoological 
parks  and  other  entertainment  enterprises  conducted  by  or  under 
the  direction  of  the  government  or  a  state  or  political  subdivision 
of  it  are  not  taxable.  "All  the  proceeds"  means  the  net  proceeds 
after  payment  of  actual  reasonable  expenses.  (Regulations  No. 
43,  art.  15.)  To  be  a  religious,  educational,  or  charitable  institution, 
society,  or  organization,  such  purposes  must  be  its  primary  or  prin- 
cipal function.  Lodges  and  fraternal  orders  operating  moving  pic- 
ture shows,  etc.,  and  using  the  proceeds  to  pay  for  the  building, 
are  required  to  collect  the  admission  tax.  But  admissions  to 
theaters  operated  for  the  exclusive  benefit  of  a  public  library  or 
high  school  are  exempt.  (T.  D.  2590.)  Payments  for  admissions 
to  dances  given  by  a  home  guard  to  raise  money  for  uniforms  and 
other  expenses  are  not  exempt  from  the  admissions  tax.  (T.  D. 
2782,  Dec.  24,  1918.) 

§  401.     Same;    Exemption  Affidavit 

Every  institution,  society,  or  organization  claiming  exemption 
from  collecting  the  tax  on  admissions  by  reason  of  being  religious, 
educational,  or  charitable,  shall  file  with  the  collector  of  the  dis- 
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trict  an  affidavit  on  Form  755,  prior  to  conducting  any  entertain- 
ment or  amusement  or  permitting  it  to  be  conducted  for  its  benefit. 
Unless  such  affidavit  shall  be  filed  a  sufficient  time  before  the  date 
of  the  entertainment  to  permit  of  a  full  advance  investigation  of 
the  circumstances  and  a  decision  thereon,  the  managers  of  the  en- 
tertainment shall  keep  and  exhibit  to  the  internal  revenue  officers 
a  complete  record  of  the  admissions  to  each  performance,  and  will 
be  held  responsible  for  the  collection  of  the  tax  in  case  the  claim 
for  exemption  is  not  subsequently  allowed.  (Regulations  No.  43, 
art.  16.) 

§  402.     Agricultural  Fairs 

Admissions  to  agricultural  fairs  are  not  taxable  if  none  of  the 
profits  are  distributed  to  stockholders  or  members  of  the  associa- 
tion conducting  the  fair.  "Agricultural  fairs"  include  live  stock 
and  similar  shows  for  the  promotion  of  agricultural  interests,  but 
not  bench  shows  or  other  indoor  exhibitions.  (Regulations  No. 
43,  art.  17.) 

§  403.     Cabarets;    Rate  of  Tax 

The  tax  is  1^  cents  for  each  10  cents  or  fraction  thereof  paid 
for  admission  to  any  public  performance  for  profit  at  any  cabaret 
or  other  similar  entertainment  where  the  charge  for  admission  is 
wholly  or  in  part  included  in  the  price  paid  for  refreshment,  serv- 
ice, or  merchandise.  In  cases  where  an  adequate  fixed  charge  is 
made  for  admission,  seats,  and  tables,  the  tax  shall  be  based  upon 
such  charge.  However,  if  a  cabaret  charges  a  nominal  admission 
not  actually  covering  the  cost  of  the  entertainment,  the  admission 
being  wholly  or  partly  absorbed  in  the  price  of  refreshments  and 
service,  such  charge  will  not  be  accepted  as  a  basis  of  the  tax  on 
admissions  to  such  place.     (Regulations  No.  43,  art.  10.) 

§  404.     Same;    Computation  of  Charge  for  Admission 

Twenty  per  cent  of  the  total  amount  paid  for  refreshments,  mer- 
chandise, service,  convert  charge,  etc.,  including  any  sum  paid  for 
seats  and  tables,  at  any  public  performance  for  profit  at  any  cabaret 
or  other  similar  entertainment  to  which  the  charge  for  admission 
is  wholly  or  in  part  included  in  the  amount  so  paid,  shall  be  re- 
garded and  deemed  to  be  paid  for  admission  to  such  performance, 
unless  satisfactory  evidence  is  submitted  to  the  Commissioner  of 
Internal  Revenue  in  any  case  that  a  different  percentage  should 
be  fixed,  on  the  basis  of  which  the  Commissioner  shall  approve  a 
different  percentage.  The  tax  is  at  the  rate  of  1^/^  cents  on  each 
10  cents  or  fraction  thereof  of  such  20  per  cent  of  the  total  charge 
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to  each  patron  and  must  be  paid  by  the  person  paying  for  such 
refreshments,  service,  merchandise,  etc.  It  can  not  be  reckoned  or 
paid  by  the  proprietor  upon  the  monthly  gross  receipts.  (Regula- 
tions No.  43,  art.  11.) 

§  405.     Same;   Entertainments  Included 

"Cabaret  or  other  similar  entertainment"  includes  every  hotel,  or 
room  therein,  restaurant,  hall,  or  other  public  place  at  or  in  which, 
in  connection  with  the  service  or  sale  of  food  or  other  refreshments 
or  merchandise,  any  vaudeville  or  other  performance  or  diversion 
in  the  way  of  acting,  singing,  declamation,  or  dancing,  either  with 
or  without  instrumental  or  other  music,  is  conducted.  Every  form 
of  entertainment  so  conducted  is  included,  except  that  furnished 
by  orchestras  such  as  were  usual  in  hotels  and  restaurants  before 
the  advent  of  cabarets,  performing  instrumental  music  only  unac- 
companied by  any  other  form  of  entertainment.  A  hotel,  restau- 
rant, or  hall  affording,  in  connection  with  the  service  of  refresh- 
ment, food,  or  merchandise,  entertainment  in  the  form  of  dancing 
by  its  patrons  is  included.  The  performance  must  be  public  and 
for  profit,  so  that  admissions  to  a  private  dance  given  by  a  society 
are  not  taxable  if  members  and  bona  fide  guests  only  are  admitted, 
but  admissions  to  a  public  banquet,  including  dancing  or  other  en- 
tertainment, are  taxable  if  the  performance  is  for  profit  as  to  the 
person,  if  any,  who  provides  both  the  dinner  and  the  entertainment. 
The  tax  is  to  be  collected  only  from  persons  who  are  present  or 
have  paid  or  agreed  to  pay  for  accommodations  at  a  restaurant  or 
other  place  during  some  period  of  the  day  at  which  an  entertain- 
ment is  in  progress  or  there  is  opportunity  for  public  dancing.  If 
there  is  an  entertainment  in  one  dining  room  and  not  in  an  entirely 
separate  dining  room  of  the  same  hotel  or  restaurant,  only  admis- 
sions to  the  first  room  are  taxable.     (Regulations  No.  43,  art.  12.) 

§  406.     Accommodations  Included  in  Admissions 

"Admission"  includes  the  use  of  seats  and  tables,  reserved  or 
otherwise,  and  other  similar  accommodations.  Where  an  admis- 
sion charge  is  made  at  the  main  entrance  and  an  additional  charge 
is  made  for  admission  to  seats,  tables,  or  other  space,  the  tax  is 
payable  on  the  aggregate  charge.     (Regulations  No.  43,  art.  18.) 

§  407.     Payment  and  Collection  of  Tax  on  Admissions 

The  tax  is  to  be  paid  by  the  person  paying  for  the  admission, 
and  must  be  collected  by  the  proprietor  of  every  place  to  which 
admissions  are  charged.  The  proprietor  is  not  allowed  to  pay  the 
tax  for  his  patrons,  and  no  place  where  taxable  admissions  are 
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charged  will  be  permitted  to  display  any  notice  to  the  effect  that 
the  war  tax  is  not  charged.  Where  entertainment  enterprises 
have  advanced  their  prices  5  or  10  cents,  including  the  tax  in 
advance,  conspicuous  signs  must  announce  that  the  charge  for 
the  ticket  includes  the  tax.  The  tax  cannot  be  paid  on  the  total 
receipts,  but  must  be  collected  on  each  separate  admission.  Where 
a  ticket  is  returned  before  a  performance,  the  tax  as  well  as  the 
price  of  the  ticket  should  be  refunded.  (Regulations  No.  43,  art. 
6.)  Traveling  theatrical  companies  paying  special  tax  as  theaters, 
not  showing  in  a  regular  building  built  and  rented  for  that  pur- 
pose, should  collect  the  tax  on  admissions.  If  they  show  in  reg- 
ular theaters  or  opera  houses,  the  owner  of  such  theaters  or  opera 
houses  must  collect  the  tax  and  file  returns.     (T.  D.  2590.) 

§  408.     Tax  on  Club  Dues 

The  Revenue  Act  of  1918,  §  801,  provides  that  "from  and  after 
April  1,  1919,  there  shall  be  levied,  assessed,  collected,  and  paid,  in 
lieu  of  the  taxes  imposed  by  section  701  of  the  Revenue  Act  of 
1917,  a  tax  equivalent  to  10  per  centum  of  any  amount  paid  on  or 
after  such  date,  for  any  period  after  such  date,  (a)  as  dues  or 
membership  fees  (where  the  dues  or  fees  of  an  active  resident  an- 
nual member  are  in  excess  of  $10  per  year)  to  any  social,  athletic, 
or  sporting  club  or  organization ;  or  (b)  as  initiation  fees  to  such 
a  club  or  organization,  if  such  fees  amount  to  more  than  $10,  or 
if  the  dues  or  membership  fees  (not  including  initiation  fees)  of 
an  active  resident  annual  member  are  in  excess  of  $10  per  year; 
such  taxes  to  be  paid  by  the  person  paying  such  dues  or  fees: 
Provided,  that  there  shall  be  exempted  from  the  provisions  of 
this  section  all  amounts  paid  as  dues  or  fees  to  a  fraternal  society, 
order,  or  association,  operating  under  the  lodge  system.  In  the 
case  of  life  memberships,  a  life  member  shall  pay  annually,  at  the 
time  for  the  payment  of  dues  by  active  resident  annual  members, 
a  tax  equivalent  to  the  tax  upon  the  amount  paid  by  such  a  mem- 
ber, but  shall  pay  no  tax  upon  the  amount  paid  for  life  member- 
ship." 

§  409.     Same;    What  Dues  Taxable 

The  tax  is  on  the  amount  paid  as  dues  or  membership  fees  (in- 
cluding initiation  fees  and  any  payments  required  for  becoming 
or  remaining  a  member,  as  well  as  extraordinary  dues  or  assess- 
ments) to  any  social,  athletic,  or  sporting  club  or  organization, 
where  such  dues  or  fees  are  in  excess  of  $10  per  year.  Where  all 
the  dues  or  fees  payable  in  any  one  year  by  a  member  of  a  club 
will  aggregate  more  than  $10,  the  tax  attaches  to  each  payment  by 
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such  member.  If  the  dues  exclusive  of  the  initiation  fee  are  not 
in  excess  of  $10  a  year,  no  tax  is  payable  except  from  members 
paying  such  fee.  (Regulations  No.  43,  art.  20.)  Any  payment 
required  to  be  made  by  the  constitutions,  rules,  by-laws,  or  regula- 
tions of  any  club  of  the  kind  named  as  a  condition  of  becoming  a 
member,  will  be  regarded  as  an  initiation  fee ;  and  this  applies 
to  a  payment  for  a  share  of  stock  in  the  club,  if  so  required.  (T. 
D.  2646.)  The  tax  on  club  dues  may  be  paid  by  the  clubs  them- 
selves. (T.  D.  2590.)  Golf  club  dues,  for  which  the  member  re- 
ceives as  one  of  the  privileges  of  membership  a  season  ticket  for 
a  municipal  golf  course,  are  subject  to  the  tax  without  deducting 
the  part  paid  by  the  club  to  the  city  for  the  season  ticket.  (T.  D. 
2782,  Dec.  24,  1918.) 

§  410.     Same;   What  Clubs  Included 

The  Commissioner  of  Internal  Revenue  shall  determine  whether 
a  club  or  organization  comes  within  the  scope  of  the  words  "so- 
cial, athletic,  or  sporting"  upon  being  furnished  the  charter  or  con- 
stitution and  by-laws  of  the  organization,  a  statement  as  to  its 
actual  activities  and  practices,  and  such  other  information  as  he 
may  deem  pertinent  to  the  determination.  Any  organization 
which  maintains  quarters  or  arranges  periodical  dinners  or  meet- 
ings for  the  purpose  of  affording  its  members  the  opportunity  of 
congregating  for  social  intercourse  is  a  social  club  within  the 
meaning  of  the  law,  unless  its  social  features  are  subordinate  and 
merely  incidental  to  the  furtherance  of  business  or  other  special 
interests.  The  tax  does  not  attach  to  dues  paid  to  chambers  of 
commerce  and  other  primarily  business  organizations.  Athletic 
and  sporting  clubs  include  boating,  tennis,  golf,  boxing,  canoe,  fish- 
ing, and  hunting  clubs,  and  any  organizations  for  the  practice  or 
promotion  of  athletics  or  sports.  Dues  and  fees  paid  by  residents 
of  the  United  States  to  clubs  located  in  a  foreign  country  and 
having  no  branches  or  organization  here  are  not  taxable.  (Regu- 
lations No.  43,  art.  21.)  Dues  paid  to  college  fraternities  are  tax- 
able. (T.  D.  2590.)  Those  social  facilities  afforded  by  a  com- 
mercial club  which  are  kept  open  freely  to  the  public,  and  not 
limited  to  members,  are  not  sufficient  to  constitute  the  club  a  so- 
cial club  for  the  purposes  of  this  tax.     (T.  D.  2782,  Dec.  24,  1918.) 

§  411.     Same;    Exempt  Organizations 

Dues  or  fees  are  expressly  exempt  when  paid  to  a  fraternal  so- 
ciety, order,  or  association  operating  under  the  lodge  system. 
Dues  or  fees  paid  to  fraternal  orders  not  falling  within  the  ex- 
press exemption  are  not  subject  to  the  tax  if  the  purposes  and 
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practices  of  the  order  to  which  they  are  paid  are  religious,  benevo- 
lent, or  educational,  and  any  social  activities  of  the  order  are  in- 
cidental and  subordinate.  But  if  the  purposes  or  practices  of  any 
fraternal  order  are  primarily  social  in  character,  the  dues  or  fees 
paid  to  it  are  subject  to  the  tax.  (Regulations  No.  43,  art.  22.) 
Amounts  charged  by  the  Y.  M.  C.  A.  and  the  Y.  M.  H.  A.  for  ad- 
missions and  for  dues  are  exempt  from  the  tax.     (T.  D.  2592.) 

§  412.     Persons  Required  to  Make  Returns  of  Admissions 

Every  person,  corporation,  partnership,  or  association  receiving 
any  payments  for  admission,  including  admission  to  cabarets  and 
other  similar  entertainments,  or  admitting  any  person  free  to  any 
place  where  admission  is  charged,  must  collect  the  tax  on  such  ad- 
missions from  the  persons  admitted  or  making  such  payments,  and 
make  monthly  returns  and  payment  of  collections  to  the  collector 
of  internal  revenue  of  the  district  in  which  the  principal  office  or 
place  of  business  is  located.     (Regulations  No.  43,  art.  23.) 

§  413.     Registration  of  Proprietor 

Every  person,  corporation,  partnership,  or  association,  including 
ticket  brokers,  required  to  collect  the  tax  on  admissions  to  any 
place  shall,  on  the  first  day  of  April,  1918  (and  if  not  on  that  date 
engaged  in  business,  then  within  10  days  after  engaging  in  busi- 
ness), and  annually  thereafter  on  the  1st  day  of  July,  file  in  the 
office  of  the  collector  of  internal  revenue  of  the  district  in  which 
his  place  of  business  is  located,  an  application  for  registry,  set- 
ting forth  the  full  name  of  such  person  or  persons,  the  address  of 
each,  with  street,  city,  and  state,  the  nature  of  the  business,  and, 
in  the  case  of  proprietors,  the  name  of  the  theater,  hall,  park,  or 
place  where  the  performances  are  held,  and  the  location  and  ca- 
pacity of  such  theater,  hall,  park,  or  place,  together  with  the  fol- 
lowing information  for  the  period  of  12  months  prior  to  such  regis- 
tration :  The  total  receipts  from  such  business ;  the  number  of 
performances  given  by  the  proprietor;  the  number  given  by  oth- 
ers ;  and  the  prices  of  admission  charged.  If  the  registrant  has 
no  permanent  place  of  business,  he  shall  give  the  name  and  address 
of  every  place  where  entertainments  or  amusements  conducted  by 
him  have  been  held  during  the  12  months'  period  above  men- 
tioned. In  the  case  of  traveling  or  itinerant  shows,  exhibitions, 
or  amusement  enterprises,  which  have  fixed  or  established  head- 
quarters, the  proprietor,  manager,  or  duly  authorized  officer  there- 
of shall  register  with  the  collector  of  the  district  in  which  such 
headquarters  are  located,  and  shall  also  file  with  him  at  the  time, 
or  as  soon  thereafter  as  possible,  a  schedule  of  the  itinerary  cov- 
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ering  the  year,  season,  or  other  period  during  which  the  circus, 
show,  exhibition,  or  amusement  is  to  operate,  or  if  the  itinerary 
is  prepared  only  weekly  or  monthly  in  advance,  then  shall  file 
schedules  of  such  itinerary  immediately  upon  its  preparation  from 
time  to  time,  and  shall  keep  a  daily  record  and  render  monthly  re- 
turns to  the  collector  of  said  district  as  prescribed  by  these  regu- 
lations. The  collector,  if  satisfied  that  all  the  statements  given  in 
the  application  for  registry  are  correct,  will  issue  a  certificate  of 
registry,  which  the  proprietor  shall  keep  conspicuously  posted  in 
his  place  of  business,  or  carry  on  his  person  if  he  has  no  fixed 
place  of  business.     (Regulations  No.  43,  art.  24.) 

§  414.     Tickets;    Cabaret  Checks 

In  order  that  a  check  may  be  kept  on  admissions,  every  proprietor 
of  a  place  where  admission  is  charged  must  sell  serially  numbered 
tickets  or  use  a  machine  or  device  giving  similar  information,  ex- 
cept such  proprietors  as  use  detached  tickets  valid  only  on  the  date 
printed  thereon  or  use  permanent  tickets  for  repeated  performances. 
Proprietors  making  their  first  purchase  of  serial  reel  tickets  after 
these  regulations  become  effective  shall  order  such  tickets  to  start 
with  number  1,  and  their  tickets  shall  thereafter  run  in  serial  or- ' 
der  until  the  number  500,000  is  reached,  when  they  may  start  again 
at  number  1  if  so  desired.  Unless  at  the  time  every  ticket  is  sold  or 
a  pass  is  issued  the  words  "Tax  paid"  shall  be  indelibly  and  con- 
spicuously stamped  or  printed  thereon,  it  shall  not  be  good  for 
admission  except  upon  payment  of  the  tax  at  the  time  of  admis- 
sion. No  ticket  or  pass  expressed  to  be  "Tax  paid"  shall  be  issued 
without  collection  of  the  tax.  The  tax  collected  at  the  time  of  issue 
of  a  season  ticket  or  pass  must  be  accounted  for  in  full  in  the  next 
monthly  return,  irrespective  of  any  use  of  the  ticket  or  pass.  Where 
rain  checks  attached  to  tickets  sold  for  a  canceled  baseball  game 
are  redeemable  in  cash,  with  refund  of  the  tax,  or  by  the  issue  of  a 
ticket  for  another  game,  the  box-office  statement  for  the  canceled 
game  may  be  marked  "Canceled,"  but  in  its  next  return  the  tax 
must  be  accounted  for  by  the  club  on  any  tickets  not  redeemed  as 
shown  by  a  comparison  of  the  box-office  statement  for  the  can- 
celed game  with  the  statements  for  subsequent  games.  Cabaret 
proprietors  must  furnish  each  guest  upon  paying  his  check  a  coupon 
receipt  to  be  detached  therefrom,  containing  separately  in  indel- 
ible figures  the  total  of  the  amount  paid  for  refreshments,  etc.,  and 
the  war  tax  paid  thereon.  The  checks  and  coupons  must  be  serially 
numbered.    (Regulations  No.  43,  art.  25.) 
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§  415.    Records  and  Returns 

Daily  records  shall  be  kept  by  proprietors,  or  their  agents  in 
charge,  showing  separately  the  paid  admissions,  the  children's  ad- 
missions, the  taxable  free  admissions,  the  free  admissions  not 
taxable,  and  the  total  admission  tax  collected  on  each  class  for  each 
performance,  and  by  ticket  brokers,  showing  the  tickets  sold  for 
each  entertainment,  the  proceeds,  the  cost  of  the  tickets,  and  the 
tax  returnable.  The  collector  of  internal  revenue  may  in  his  discre- 
tion require  any  person  receiving  payments  for  taxes  to  make  daily 
deposit  of  the  sums  so  received  in  a  special  account  in  such  bank 
as  the  collector  shall  designate.  The  monthly  return,  which  shall 
be  a  recapitulation  of  the  daily  records,  is  to  be  made  in  duplicate 
on  Form  729  and  to  be  transmitted  to  the  office  of  the  collector, 
with  the  amount  of  the  tax,  on  or  before  the  last  day  of  the  month 
following  that  for  which  the  return  is  made.  In  all  cases  where 
the  performance  is  given  by  a  person  other  than  the  proprietor, 
both  he  and  the  proprietor,  or  his  agent  in  charge,  must  sign  the 
daily  record.  The  daily  records  of  the  proprietors  and  ticket  bro- 
kers, with  copies  of  their  monthly  returns,  shall  be  kept  on  file  hi 
the  places  of  business  of  such  proprietors  and  brokers  for  a  period 
of  two  years,  in  such  manner  as  to  be  readily  accessible  to  investi- 
gating internal  revenue  officers.    (Regulations  No.  43,  art.  26.) 

§  416.     Leases  of  Theaters 

When  a  person,  society,  or  organization  leases  a  theater,  hall, 
park  or  place,  the  lessee  is  required  by  law  to  collect  the  tax  on 
admissions  to  entertainments  or  amusements  conducted  at  such 
place.  However,  for  the  convenience  of  the  parties  and  the  safe- 
guarding of  the  revenue,  this  department  will  permit  the  lessor  to 
assume  responsibility  for  the  collection  of  the  tax.  If  this  is  done, 
the  lessee  will  sell  tickets  from  the  reels  or  supplies  of  the  propri- 
etor and  the  record  of  the  entertainment  or  amusement  will  be  kept 
in  the  daily  records  of  the  les'sor  in  the  same  manner  and  form  as 
if  the  entertainment  had  been  conducted  by  the  proprietor.  In  ad- 
dition, the  name  of  the  lessee  must  appear  in  a  space  provided  in 
the  daily  record,  and  the  lessee  shall  certify  to  the  correctness  of 
the  record  upon  delivering  to  the  proprietor  the  tax  collected. 
When  general  admission  tickets  are  sold  by  societies  or  organiza- 
tions leasing  theaters,  halls,  parks  or  places,  they  must  be  ex- 
changed for  the  regular  box-office  tickets,  for  which  the  proprietor 
must  account.  Where  all  the  admissions  to  an  entertainment  are 
sold  to  an  organization  or  society  for  a  specific  sum,  the  tickets 
sold  by  such  organization  or  society  shall  be  exchanged  in  the  same 
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manner.  If  the  procedure  authorized  under  this  article  is  not 
adopted,  the  lessee,  precisely  like  any  proprietor,  must  comply  in 
every  respect  with  these  regulations  regarding  registration,  rec- 
ords, and  all  other  matters  herein  contained,  and  the  lessor  before 
or  at  the  time  of  the  leasing  must  notify  the  collector  in  writing 
of  such  lease  on  Form  754,  giving  the  name  and  address  of  the  les- 
see and  the  dates  on  which  the  entertainment  will  be  held.  (Reg- 
ulations No.  43,  art.  27.) 

§  417.     Persons  Required  to  Make  Return  of  Dues 

Every  person,  corporation,  partnership,  or  association  receiving 
any  payments  for  dues  or  fees  must  at  the  time  collect  the  tax 
from  the  persons  making  such  payments,  including  in  such  collec- 
tion the  amount  of  unpaid  tax,  if  any,  on  dues  or  fees  received  prior 
thereto  covering  any  period  since  October  31,  1917,  and  make 
monthly  return  and  payment  of  collections  to  the  collector  of  the 
district  in  which  located,     (Regulations  No.  43,  art.  28.) 

§  418.     Records  and  Returns 

Daily  records  shall  be  kept  by  clubs  or  organizations,  showing 
the  classes  of  memberships,  the  number  of  members  paying  dues  or 
initiation  fees,  and  the  amount  of  such  dues  or  initiation  fees  each 
day  under  each  classification,  together  with  the  amount  of  the 
tax.  The  monthly  return,  which  shall  be  a  recapitulation  of  the 
daily  records,  is  to  be  made  in  duplicate  and  transmitted  to  the 
office  of  the  collector,  with  the  amount  of  the  tax,  on  or  before  the 
last  day  of  the  month  following  that  for  which  the  return  is  made. 
The  daily  records  and  copies  of  the  monthly  returns  shall  remain 
on  file  in  the  club  or  organization  for  a  period  of  two  years,  in  such 
manner  as  to  be  readily  accessible  to  investigating  internal  revenue 
officers.     (Regulations  No.  43,  art.  29.) 

§  419.     Penalties 

The  general  penalty  provision  of  .the  Revenue  Act  of  1918,  § 
1308,  applies  to  the  tax  on  admissions  and  dues.  It  is  as  follows : 
"(a)  that  any  person  required  to  pay,  or  to  collect,  account  for  and 
pay  over  any  tax,  or  required  by  law  or  regulations  made  under 
authority  thereof  to  make  a  return  or  supply  any  information  for 
the  purposes  of  the  computation,  assessment,  or  collection  of  any 
such  tax,  who  fails  to  pay,  collect,  or  truly  account  for  and  pay 
over  any  such  tax,  make  any  such  return  or  supply  any  such  infor- 
mation at  the  time  or  times  required  by  law  or  regulations,  shall  in 
addition  to  other  penalties  provided  by  law  be  subject  to  a  penalt}-- 
of  not  more  than  $1,000. 
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"(b)  Any  person  who  willfully  refuses  to  pay,  collect,  or  truly  ac- 
count for  and  pay  over  any  such  tax,  make  such  return  or  supply 
such  information  at  the  time  or  times  required  by  law  or  regula- 
tions, or  who  willfully  attempts  in  any  manner  to  evade  such  tax, 
shall  be  guilty  of  a  misdemeanor  and  in  addition  to  other  penalties 
provided  by  law  shall  be  fined  not  more  than  $10,C)(X)  or  imprisoned 
for  not  more  than  one  year,  or  both,  together  with  the  costs  of 
prosecution. 

"(c)  Any  person  who  willfully  refuses  to  pay,  collect,  or  truly  ac- 
count for  and  pay  oveV  any  such  tax  shall  in  addition  to  other  pen- 
alties provided  by  law  be  liable  to  a  penalty  of  the  amount  of  the 
tax  evaded,  or  not  paid,  collected,  or  accounted  for  and  paid  over, 
to  be  assessed  and  collected  in  the  same  manner  as  taxes  are  as- 
sessed and  collected :  Provided,  however,  that  no  penalty  shall  be 
assessed  under  this  subdivision  for  any  oflfense  for  which  a  pen- 
alty may  be  assessed  under  authority  of  §  3176  of  the  Revised  Stat- 
utes, as  amended,  or  of  §  605  or  620  of  this  Act,  or  for  any  offense 
for  which  a  penalty  has  been  recovered  under  §  3256  of  the  Revised 
Statutes. 

"(d)  The  term  'person'  as  used  in  this  section  includes  an  officer 
or  employee  of  a  corporation  or  a  member  or  employee  of  a  part- 
nership, who  as  such  officer,  employee,  or  member  is  under  a  duty 
to  perform  the  act  in  respect  of  which  the  violation  occurs." 

The  Treasury  Department  rules  that  doorkeepers  and  other  em- 
ployees of  amusement  enterprises,  equally  with  proprietors  and 
with  persons  admitted,  will  be  prosecuted  for  any  violation  of  the 
law.     (Regulations  No.  43,  art.  30.) 
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§  465.  Custom-House  Entry. 

466.  Withdrawal  from  Bonded  Warehouse. 

467.  Passage  Tickets. 

468.  Proxies. 

469.  Powers  of  Attorney. 

470.  Playing  Cards. 

471.  Instruments  Exempt  from  Stamp  Tax. 
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474.  Effect  of  Failure  to  Stamp. 
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Stamps. 

477.  Collection  of  Omitted  Stamp  Taxes. 

§  420.     Statutory  Provisions  Levying  Stamp  Tax 

It  is  provided  by  the  Revenue  Act  of  1918  that  "on  and  after 
April  1,  1919,  there  shall  be  levied,  collected,  and  paid,  for  and  in  re- 
spect of  the  several  bonds,  debentures,  or  certificates  of  stock  and 
of  indebtedness,  and  other  documents,  instruments,  matters,  and 
things  mentioned  and  described  in  Schedule  A  of  this  title,  or  for 
or  in  respect  of  the  vellum,  parchment,  or  paper  upon  vi^hich  such 
instruments,  matters,  or  things,  or  any  of  them,  are  v^ritten  or  print- 
ed, by  any  person  who  makes,  signs,  issues,  sells,  removes,  con- 
signs, or  ships  the  same,  or  for  whose  use  or  benefit  the  same  are 
made,  signed,  issued,  sold,  removed,  consigned,  or  shipped,  the 
several  taxes  specified  in  such  schedule."     (§  1100.) 

§  421.     Constitutionality  of  Tax 

A  federal  stamp  tax  on  such  transactions  as  the  sale  and  trans- 
fer of  corporate  stock  is  not  unconstitutional  as  a  direct  tax  on 
property,  which  must  be  apportioned  among  the  states,  but  it  falls 
within  the  class  of  "duties,  imposts,  and  excises"  which  are  re- 
quired to  be  uniform  throughout  the  United  States.^  Thus,  the  pro- 
vision of  the  statute  imposing  a  tax  on  each  sale  or  agreement  to 
sell  merchandise  or  products  on  a  produce  exchange,  and  requir- 
ing the  delivery  of  a  bill  or  memorandum  of  each  such  sale,  to  be 
stamped  in  an  amount  equal  to  the  tax  on  the  sale,  is  not  a  direct 
tax,  but  is  in  the  nature  of  a  duty  or  excise  tax  for  the  privilege  of 
doing  business  at  such  a  place,  graduated  according  to  the  use, 
and  it  satisfies  the  constitutional  requirement  of  uniformity  and  is 
valid.^     But  it  was  held  that  the  stamp  tax  imposed  under  the  act 

1  Thomas  v.  V.  S.,  192  U.  S.  363,  24  Sup.  Ct.  305,  48  L.  Ed.  481.  And  see 
same  case  below,  IT.  S.  v.  Thomas  (C.  C.)  115  Fed.  207,  for  an  illuminating 
discussion  of  the  whole  subject. 

2  Nicol  V.  Ames,  173  U.  S.  509,  19  Sup.  Ct.  522,  43  L.  Ed.  786,  affirming  (C. 
C.)  89  Fed.  144. 
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of  1898  on  charter  parties,  in  its  application  to  those  which  were 
exclusively  for  the  carriage  of  cargo  from  state  ports  to  foreign 
ports,  violated  the  provision  of  the  Constitution  that  no  tax  or  duty 
shall  be  laid  on  articles  exported  from  any  state.^ 

§  422.     Time  of  Incidence  of  Tax 

Where  a  transaction  which  would  be  subject  to  the  stamp  tax. 
or  the  written  evidence  of  it,  is  completed  before  the  day  appointed 
for  the  tax  to  take  effect,  it  is  not  subject  to  the  tax,  though  opera- 
tive in  the  future.  On  the  other  hand,  though  a  transaction  or  the 
evidence  of  it  may  have  had  its  inception  before  such  appointed 
day,  it  is  subject  to  the  tax  if  completed  afterwards.  The  Treas- 
ury Department  ruled,  under  earlier  stamp  tax  acts,  that  bonds  ex- 
ecuted and  delivered  prior  to  the  inception  of  the  act,  whether  tak- 
ing effect  immediately  or  subsequent  to  the  enforcement  of  the  tax- 
ing act,  are  not  subject  to  the  tax.  (T.  D.  2072,  Nov.  28,  1914.) 
But  deeds  executed  and  delivered  after  the  date  when  the  act  be- 
comes effective,  conveying  property  in  pursuance  of  a  contract  made 
prior  to  that  time,  are  taxable.  (T.  D.  2279,  Jan.  7,  1916.)  So  a 
deed  delivered  after  the  day  of  taking  effect  of  the  act  must  be 
stamped,  though  made  and  executed  before.  (T.  D.  2042,  Oct.  31, 
1914.)  And  a  deed  executed  and  delivered  prior  to  the  taking  ef- 
fect of  the  act  is  yet  subject  to  the  stamp  tax  when  it  is  offered 
for  registration  after  that  date,  in  states  where,  by  the  local  law, 
registration  is  necessary-  to  pass  the  title.  (T.  D.  2051,  Nov.  9, 
1914.)  So,  where  a  power  of  attorney  to  transfer  a  certificate  of 
stock  is  dated  prior  to  the  taking  effect  of  the  act,  but  the  name 
of  the  transferee  is  filled  in,  and  the  stock  presented  for  transfer, 
after  that  date,  both  the  power  of  attorney  and  the  certificate  must 
be  stamped.     (T.  D.  2051,  Nov.  9,  1914.) 

§  423.     Bonds  of  Indebtedness 

The  provision  of  the  statute  as  to  instruments  of  this  kind  is  as 
follows:  "Bonds,  debentures,  or  certificates  of  indebtedness  issued 
by  any  person,  and  all  instruments,  however  termed,  issued  by  any 
corporation  with  interest  coupons  or  in  registered  form,  known 
generally  as  corporate  securities,  on  each  $100  of  face  value  or  frac- 
tion thereof,  5  cents :  Provided,  that  every  renewal  of  the  forego- 
ing shall  be  taxed  as  a  new  issue:  Provided  further,  that  when  a 
bond  conditioned  for  the  payment  or  repayment  of  money  is  given 
in  a  penal  sum  greater  than  the  debt  secured,  the  tax  shall  be  based 

»  U.  S.  V.  Hvoslef,  237  U.  S.  1,  35  Sup.  Ct.  459,  59  L.  Ed.  813,  Ann.  Cas. 
If  16A,  286. 
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upon  the  amount  secured."  (Revenue  Act  of  1918,  Title  XI,  Sched- 
ule A,  par.  1.) 

Instruments  containing  the  essential  features  of  a  promissory 
note,  but  issued  by  corporations  in  numbers  under  a  trust  inden- 
ture, either  in  registered  form  or  with  coupons  attached,  embodying 
provisions  for  acceleration  of  maturity  in  the  event  of  any  default 
by  the  obligor,  for  optional  registration  in  the  case  of  bearer  bonds, 
for  authentication  by  a  trustee,  and  sometimes  for  redemption  be- 
fore maturity,  or  similar  provisions,  are  bonds  within  the  meaning 
of  the  statute,  whether  called  bonds,  debentures,  or  notes.  But  a 
short-term  instrument,  though  issued  by  a  corporation  under  a  trust 
indenture,  may  be  regarded  as  a  note,  if  each  instrument  of  the  is- 
sue fulfills  these  two  conditions :  First,  that  it  is  payable  to  bearer 
and  incapable  of  registration,  and  second,  that  it  lacks  interest  cou- 
pons and  so  requires  presentation  upon  each  payment  of  interest. 
(T.  D.  2713,  May  14,  1918.) 

The  stamp  tax  act  of  1914  did  not  contain  the  proviso  found  in 
the  present  act,  that  "every  renewal"  of  a  bond,  etc.,  "shall  be  taxed 
as  a  new  issue ;"  but  it  was  ruled  that  if  a  new  bond  was  executed 
under  an  agreement  for  renewal  or  extension,  it  must  be  stamped. 
(T.  D.  2165,  March  3,  1915.)  Under  that  statute  it  was  held  that  a 
stamp  was  required  on  the  bond  accompanying  a  mortgage.  (T. 
D.  2060,  Nov.  20,  1914.)  This  is  perhaps  doubtful  under  the  present 
act,  in  view  of  the  proviso  in  the  paragraph  relating  to  the  tax  on 
conveyances,  that  "this  subdivision  shall  not  apply  to  any  instru- 
ment or  writing  given  to  secure  a  debt."  But  probably  this  refers 
to  the  mortgage  or  deed  of  trust  itself;  and  the  Treasury  Depart- 
ment rules  that  "an  instrument  under  seal  conditioned  in  a  penal 
amount  for  the  payment  of  a  sum  of  money,  such  as  often  accom- 
panies mortgages,  is  a  bond  within  the  meaning  of  the  statute."  (T. 
D.  2713,  May  14,  1918.) 

Where  a  pledge  of  real  estate  is  effected  by  giving  a  deed  absolute 
in  form  and  taking  back  a  "bond  to  reconvey,"  the  bond  is  subject 
to  the  stamp  tax.  (T.  D.  2051,  Nov.  9,  1914.)  And  bonds  issued 
by  individuals,  accompanying  mortgages  on  property,  which  con- 
tain, in  addition  to  the  promise  to  pay  a  sum  of  money  at  a  stated 
time,  penal  conditions  and  provisions,  default  in  any  one  of  which 
would  render  forfeitable  the  mortgagor's  right  to  the  property 
(such  as  the  bond  executed  by  a  shareholder  in  a  building  and  loan 
association  given  in  connection  with  a  mortgage  to  secure  a  loan  of 
money  on  real  estate)  are  taxable  as  bonds,  and  not  as  promissory 
notes.    (T.  D.  2165,  March  3,  1915.) 
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§  424.     Indemnity,  Surety,  and  Other  Bonds 

As  distinguished  from  bonds  of  indebtedness,  considered  in  the 
preceding  section,  the  stamp  tax  is  laid  on  "bonds  for  indemnifying 
any  person  who  shall  have  become  bound  or  engaged  as  surety,  and 
all  bonds  for  the  due  execution  or  performance  of  any  contract,  ob- 
ligation, or  requirement,  or  the  duties  of  any  office  or  position,  and 
to  account  for  money  received  by  virtue  thereof,  and  on  all  policies 
of  guaranty  and  fidelity  insurance,  including  policies  guaranteeing 
titles  to  real  estate  and  mortgage  guarantee  policies,  and  all  other 
bonds  of  any  description,  except  such  as  may  be  required  in  legal 
proceedings,  not  otherwise  provided  for  in  this  schedule,  50  cents : 
Provided,  that  where  a  premium  is  charged  for  the  issuance,  execu- 
tion, renewal  or  continuance  of  such  bond  the  tax  shall  be  one  cent 
on  each  dollar  or  fractional  part  thereof  of  the  premium  charged? 
Provided  further,  that  policies  of  reinsurance  shall  be  exempt  from 
the  tax  imposed  by  this  subdivision."  (Revenue  Act  of  1918,  Sched- 
ule A,  par.  2.) 

Under  a  similar  provision  in  the  stamp  tax  act  of  1914,  the  Treas- 
ury Department  ruled  that  every  bond  and  obligation  in  the  na- 
ture thereof,  without  regard  to  form,  sealed  or  unsealed,  with  or 
without  sureties,  made  by  any  individual,  firm,  or  corporation  to 
indemnify  any  person,  corporation,  or  other  entity  for  loss,  dam- 
age, or  liability,  or  for  the  doing  or  not  doing  of  anything  therein 
specified,  and  all  undertakings,  proposals,  or  agreements  of  every 
character  ofifering  indemnity  or  guaranteeing  validity  to  any  per- 
son or  thing,  are  subject  to  the  50  cent  tax,  except  where  a  premium 
is  charged  for  the  execution  of  the  bond,  in  which  case  the  tax, 
and  the  only  tax,  is  at  the  rate  of  one  per  cent  of  the  premium 
charged.  (T.  D.  2072,  Nov.  28,  1914.)  Thus,  an  indemnity  bond 
given  by  a  corporation  to  secure  payment  of  interest,  insurance,  and 
taxes,  or  for  the  performance  of  some  duty,  such  as  that  of  a  re- 
ceiver, is  taxable  at  the  rate  of  50  cents,  except  where  a  premium 
is  paid  for  it  and  the  tax  is  measured  by  the  amount  of  the  pre- 
mium. (T.  D.  2277,  Jan.  7,  1916.)  A  mere  agreement  to  build  a 
house  is  not  taxable,  but  if  a  bond  is  included  for  the  faithful  per- 
formance of  the  work  or  of  the  contract,  it  is  subject  to  the  tax  as 
a  bond.  (T.  D.  2051,  Nov.  9,  1914.)  Bonds  issued  by  guaranty 
companies  in  Canada,  guarantying  the  fidelity  of  employees  of  in- 
dividuals or  corporations  in  the  United  States,  if  executed  and  de- 
livered in  Canada,  are  not  taxable ;  but  if  they  are  not  valid  un- 
til countersigned  or  delivered  by  an  agent  in  the  United  States, 
they  should  be  stamped.     (T.  D.  2051,  Nov.  9,  1914.) 

On  the  other  hand,  bonds  given  by  officers  of  a  state  or  munici- 
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pality  for  the  faithful  performance  of  their  duties,  and  any  bonds 
given  to  states  or  municipalities  f6r  the  performance  of  contracts 
for  governmental  purposes,  such  as  the  construction  of  public  build- 
ings, or  otherwise  for  the  protection  of  the  state  or  municipality  in 
any  respect,  are  held  free  from  federal  taxation  on  the  broad  ground 
that  states  and  political  subdivisions  thereof  are  constitutionally 
exempt  from  any  taxation  on  the  part  of  the  federal  government. 
(T.  D.  2624,  Dec.  14,  1917.)  Policies  of  fidelity  and  guaranty  in- 
surance, including  policies  guaranteeing  titles  to  real  estate  and 
mortgage  guaranty  policies,  are  subject  to  the  stamp  tax  on  bonds, 
and  not  to  the  tax  on  insurance.  (T.  D.  2704,  April  23,  1918.)  But 
the  Treasury  Department  has  ruled  that  the  stamp  tax  on  bonds 
does  not  include  "such  documents  as  applications  addressed  to  sure- 
ty and  fidelity  companies  wherein  the  applicant  agrees  to  indemnify 
the  company  in  case  of  loss  under  the  bond  applied  for,  agreements 
executed  by  shippers  undertaking  to  hold  railroads  harmless  on 
account  of  any  loss  occurring  by  reason  of  the  payment  of  claims 
against  such  railroads  without  the  presentation  of  original  bills  of 
lading,  etc.,  agreements  exe(Juted  by  depositors  of  banks  and  insti- 
tutions of  a  similar  character  agreeing  to  hold  such  institutions 
harmless  on  account  of  the  payment  ta  depositors  of  sums  covered 
by  pass  books  or  checks  and  drafts,  etc.,  which  have  been  lost,  and 
other  papers  of  similar  character  and  scope  which,  not  under  seal 
and  without  sureties,  impose  upon  those  executing  them  no  liability 
other  than  that  which  would  be  automatically  imposed  upon  them 
by  operation  of  law."     (T.  D.  2133,  Jan.  18,  1915.) 

§  425.     Bonds  Given  in  Legal  Proceedings 

It  was  firmly  held  by  various  state  courts  that  bonds  required  and 
given  in  various  forms  of  legal  proceedings  (such  as  appeal  bonds, 
bonds  to  release  attachments,  and  the  like)  were  not  subject  to 
the  stamp  tax  imposed  by  earlier  acts  of  Congress.*  And  this  was 
also  the  view  of  the  Treasury  Department,  which  ruled  that  the 
stamp  tax  act  did  not  apply  to  bonds  given  by  court  officers  under 
the  direction  or  authority  of  the  court,  or  bonds  given  in  cases  of 
appeal,  or  bonds  given  by  executors,  administrators,  guardians,  and 
receivers  (T.  D.  2091,  Dec.  14,  1914),  nor  to  a  bond  filed  by  order 
of  court  to  obtain  a  decree  or  order  for  the  sale  of  real  estate  (T. 
D.  2051,  Nov.  9,  1914),  nor  to  bonds  given  in  connection  with  sei- 
zures of  goods  for  violation  of  the  internal  revenue  laws,  that  is,  by 

4  Violet  V.  Heath,  26  Ind.  178 ;  Depuy  v.  Schuyler,  45  111.  306 ;  Derbes  v. 
Romero,  28  La.  Ann.  644 ;  Sampson  v.  Barnard,  98  Mass.  359 ;  Bowers  v.  Beck, 
2  Nev.  139;    McGovern  v.  Hoesback,  53  Pa.  176. 
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the  person  whose  goods  are  seized  to  take  the  case  into  court  or 
for  the  release  of  the  goods  preliminary  to  suit.  (T.  D.  2328,  April 
29,  1916.)  And  it  will  be  observed  that  the  present  stamp  tax  act 
(in  Schedule  A,  par.  2)  expressly  excepts  bonds  "such  as  may  be 
required  in  legal  proceedings."  Indemnity  or  surety  bonds  given 
by  trustees  in  bankruptcy  for  the  purpose  of  qualifying  as  such  are 
bonds  required  in  legal  proceedings  and  therefore  exempt  from  the 
stamp  tax.    (T.  D.  2647,  Feb..2,  1918.) 

§  426.     Original  Issue  of  Capital  Stock 

The  statute  imposes  a  stamp  tax  as  follows :  "On  each  original 
issue,  whether  on  organization  or  reorganization,  of  certificates  of 
stock  or  of  profits,  or  of  interest  in  property  or  accumulations  by 
any  corporation,  on  each  $100  of  face  value  or  fraction  thereof,  5 
cents :  Provided,  that  where  a  certificate  is  issued  without  face 
value,  the  tax  shall  be  5  cents  per  share,  unless  the  actual  value  is  in 
excess  of  $100  per  share,  in  which  case  the  tax  shall  be  5  cents  on 
each  $100  of  actual  value  or  fraction  thereof.  The  stamps  repre- 
senting the  tax  imposed  by  this  paragraph  shall  be  attached  to  the 
stock  books  and  not  to  the  certificates  issued."  Under  a  similar 
provision  in  an  earlier  statute,  the  Bureau  of  Internal  Revenue  ruled 
that,  where  a  company  issues  and  sells  its  bonds,  which  are  con- 
vertible at  the  option  of  the  holder  into  stock  of  the  company,  if 
the  certificates  of  stock  are  actually  issued  and  then  held  in  trust 
for  the  purchasers  of  bonds,  to  be  exchanged  on  their  demand,  the 
transaction  whereby  an  exchange  of  bonds  for  stock  is  effected  is  a 
"transfer"  and  taxable  as  such,  and  not  an  original  issue ;  but  if  the 
certificates  of  stock  are  not  actually  issued  until  an  owner  of  bonds 
applies  for  an  exchange,  that  is  an  "issue"  of  the  stock  and  not  a 
transfer.  (T.  D.  2155,  Feb.  16,  1915.)  It  was  also  ruled  that  a  new 
certificate  of  stock  issued  to  the  holder  in  lieu  of  the  original  certifi- 
cate, the  stock  remaining  in  his  ownership,  does  not  require  a 
stamp.  (T.  D.  2051,  Nov.  9,  1914.)  The  stamp  tax  does  not  apply 
to  a  contract  or  agreement  by  a  corporation  to  issue  stock.  (T.  D. 
2599,  Dec.  3,  1917.)  But  the  tax  on  the  issue  of  capital  stock  at- 
taches to  the  issue  of  certificates  of  stock  representing  stock  never 
before  issued,  no  matter  when  authorized.  If  a  corporation  issues 
preferred  stock  in  place  of  common,  or  one  kind  of  preferred  stock 
in  place  of  another  kind  of  preferred  stock,  or  stock  without  par 
value  in  place  of  stock  with  par  value,  the  tax  applies,  even  though 
the  total  outstanding  stock  is  not  thereby  increased.  The  tax  ap- 
plies to  the  issue  of  certificates  of  shares  in  so-called  Massachu- 
setts trusts  and  other  unincorporated  associations.     The  tax  does 
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not  apply  to  the  issue  of  voting  trust  certificates  representing  cer- 
tificates already  issued,  nor  to  the  mere  issue  of  new  certificates  in 
place  of  old  certificates  for  stock  previously  outstanding.  (T.  D. 
2752,  August  14,  1918.) 

Where  one  owns  a  number  of  shares  of  stock  represented  by  one 
certificate,  and  sells  part  of  it  to  another,  and  thereupon  the  certifi- 
cate is  "split"  by  the  company,  and  two  new  certificates  issued,  one 
to  the  purchaser  and  the  other  to  the  seller,  the  latter  representing 
what  remains  of  his  stock,  the  certificate  to  the  purchaser  is  to  be 
stamped,  but  not  that  to  the  original  holder.  (T.  D.  2051,  Nov.  9, 
1914.) 

§  427.     Sales  and  Transfers  of  Capital  Stock 

The  statute  imposes  a  stamp  tax  of  2  cents  on  each  $100  of  face 
value  or  fraction  thereof,  "on  all  sales,  or  agreements  to  sell,  or 
memoranda  of  sales  or  deliveries  of,  or  transfers  of  legal  title  to, 
shares  or  certificates  of  stock  or  of  profits  or  of  interest  in  property 
or  accumulations  in  any  corporation,  or  to  rights  to  subscribe  for 
or  to  receive  such  shares  or  certificates,  whether  made  upon  or 
shown  by  the  books  of  the  corporation,  or  by  any  assignment  in 
blank,  or  by  any  delivery,  or  by  any  paper  or  agreement  or  memo- 
randum or  other  evidence  of  transfer  or  sale,  whether  entitling  the 
holder  in  any  manner  to  the  benefit  of  such  stock  interest  or  rights, 
or  not."  And  it  is  provided  that  "where  such  shares  of  stock  are 
without  par  value,  the  tax  shall  be  two  cents  on  the  transfer  or  sale 
or  agreement  to  sell  on  each  share,  unless  the  actual  value  thereof  is 
in  excess  of  $100  per  share,  in  which  case  the  tax  shall  be  2  cents  on 
each  .$100  of  actual  value  or  fraction  thereof." 

There  is  in  this  provision  no  distinction  between  the  stock  of  for- 
eign and  domestic  corporations.  Certificates  of  stock  of  a  foreign 
corporation,  when  sold  or  delivered  within  the  United  States,  are 
subject  to  the  same  tax  as  certificates  of  stock  of  any  domestic 
corporation.  (T.  D.  2073,  Nov.  23,  1914.)  It  was  ruled  under  for- 
mer laws  that  transfers  of  stock  of  building  and  loan  associations 
were  not  subject  to  the  stamp  tax.  (T.  D.  2112,  Dec.  31,  1914.) 
But  this  is  probably  not  so  under  the  present  act.  For  although,  by 
an  earlier  section,  "stocks  and  bonds  issued  by  cooperative  building 
and  loan  associations"  are  declared  to  be  exempt,  this  appears 
to  apply  only  to  the  original  issues  of  such  stocks,  and  not  to  their 
subsequent  transfer.  It  has  been  judicially  decided  that  a  "call" 
for  stock,  which  contains  an  absolute  promise  to  sell  the  stock  at 
any  time  within  a  limited  number  of  days  at  a  certain  price,  though 
it  may  be  a  unilateral  contract,  is  an  "agreement  to  sell"  within  the 
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provisions  of  the  stamp  tax  act.^  It  should  also  be  noted  that 
transfers  of  stock  from  parties  occupying  fiduciary  relationships, 
to  those  for  whom  they  hold  the  stock  in  trust,  are  transfers  sub- 
ject to  taxation.  (T.  D.  2051,  Nov.  9,  1914.)  Where  one  certifi- 
cate represents  several  shares,  the  tax  of  2  cents  on  each  $100  or 
fraction  thereof  is  to  be  reckoned  on  the  face  value  of  the  certificate, 
and  not  on  the  face  value  of  each  separate  share  (T.  D.  2051,  Nov. 
9,  1914),  which  makes  an  important  difference  where  the  par  value 
of  the  share  is  less  than  $100. 

The  tax  on  the  transfer  of  capital  stock  attaches  to  sales  or  trans- 
fers of  stock,  whether  or  not  represented  by  certificates.  It  applies 
to  the  transfer  of  stock  to  or  from  voting  trustees  or  other  trustees, 
to  the  transfer  of  voting  trust  certificates,  to  the  transfer  of  shares 
in  so-called  Massachusetts  trusts  and  other  unincorporated  associa- 
tions, to  the  transfer  of  the  right  to  receive  a  stock  dividend  already 
declared,  and  to  the  transfer  of  the  interest  of  a  subscriber  for  stock, 
however  such  interest  may  be  evidenced  or  conditioned  upon  fur- 
ther payments.  It  does  not  apply  to  the  surrender  of  certificates  in 
exchange  for  other  certificates  representing  the  same  or  new  stock, 
provided  they  are  issued  to  the  same  holder,  nor  to  the  surrender  of 
stock  certificates  for  retirement  and  redemption  for  cash.  If,  how- 
ever, the  corporation  buys  some  of  its  own  stock  and  transfers  it  to 
itself,  whether  or  not  it  intends  eventually  to  cancel  it,  the  transfer 
to  the  corporation  is  subject  to  the  tax.  The  test  is  whether  the 
immediate  transaction  results  in  the  extinction  of  the  stock  or  in 
vesting  title  to  it  in  the  corporation.    (T.  D.  2752,  August  14,  1918.) 

§  428.     Registration  of  Brokers  and  Dealers 

The  Treasury  regulations  on  this  subject  provide  that  "Every 
person,  partnership,  corporation,  exchange,  or  clearing  house  en- 
gaged in  whole  or  in  part  in  negotiating,  making,  or  recording  sales, 
agreements  to  sell,  deliveries  or  transfers  of  shares  or  certificates 
for  shares  of  stock,  or  in  conducting  or  transacting  a  stock-broker- 
age business,  or  in  the  clearing,  settling,  or  adjusting  of  any  of 
the  transactions  referred  to  in  section  807,  subdivision  4,  of  the 
act,  or  who  shall  be  engaged  in  the  business  of  accepting  or  pro- 
curing the  transmission  of  orders  for  the  sale  or  purchase  or  trans- 
fers of  stock  to  be  made  or  executed  at  or  under  the  rules  or  cus- 
toms of  an  exchange  in  the  continental  United  States,  shall,  on 
the  first  day  of  December,  1917 — and  if  not  on  that  date  engaged  in 
business  then  within  ten  days  after  engaging  in  business,  and  on 
the  first  day  of  July  annually  thereafter — file  in  the  office  of  the 

6  Treat  v.  White,  181  U.  S.  2&4,  21  Sup.  Ct.  611,  45  L.  Ed.  853. 
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collector  of  internal  revenue  of  the  district  in  which  each  place  of 
business  of  such  person,  partnership,  corporation,  exchange,  or 
clearing"  house  is  located,  or  with  such  other  internal-revenue  of- 
ficer as  may  be  hereafter  designated,  a  statement,  under  oath,  set- 
ting forth  the  full  name  or  names  of  such  person  or  persons,  and 
of  all  the  members  of  such  partnership  conducting  or  transacting 
the  business,  with  the  post-office  address  or  addresses  of  such  per- 
son or  persons,  or  partnership,  unless  the  person  so  certifying  be 
a  corporation,  exchange,  or  clearing  house,  in  which  event  it  shall 
set  forth  its  principal  office  or  place  of  business,  with  the  names 
and  addresses  of  its  chief  officer,  its  secretary,  accompanied  by  a 
list  of  its  members  and  their  addresses,  and  if  incorporated  when 
and  where  incorporated,  and  if  not  incorporated  under  what  agree- 
ment or  authority  it  is  conducting  such  business  or  agency.  Such 
statement  shall  also  specifically  set  forth  the  character  of  the  busi- 
ness to  be  conducted,  and  shall  be  executed  and  duly  acknowledg- 
ed by  the  person  or  persons  so  conducting  or  intending  to  conduct 
said  business,  or  by  the  president  or  secretary  of  the  corporation 
or  exchange  or  clearing  house.  Each  exchange  or  clearing  house 
shall  also  file  with  said  collector  or  other  designated  internal-reve- 
nue officer  a  copy  of  its  constitution,  charter,  agreement  of  associa- 
tion, by-laws,  rules  and  regulations,  and  of  all  amendments  thereto, 
as  the  same  may  from  time  to  time  be  adopted,  and  the  names  and 
addresses  of  new  members  as  from  time  to  time  admitted  to  mem- 
bership. 

"The  said  statement  shall  further  contain  information  as  to 
whether  the  person  executing  the  same  has  been  licensed  under 
any  State  laws  or  under  any  other  provision  of  Federal  law ;  and 
if  so,  the  dates  and  places  at  which  any  such  licenses  were  issued. 
Such  statements  shall  be  made  upon  forms  to  be  furnished  upon 
application  to  the  collector  of  internal  revenue."  (Regulations  No. 
40,  art.  2.) 

§  429.     Record  of  Registration  Kept  by  Collector 

It  is  further  provided  by  the  official  regulations  on  this  subject 
that:  "Every  collector  or  other  designated  internal-revenue  offi- 
cer shall  file  and  preserve  each  statement  of  registration  made  to 
him  in  accordance  with  these  regulations,  and  shall  issue  to  such 
person,  partnership,  exchange,  clearing  house,  or  corporation  a 
certificate  of  registry,  showing  the  date  of  issue,  the  name  of  the 
person  or  persons,  or  exchange,  clearing  house,  or  corporation, 
conducting  the  business,  the  nature  of  the  business  for  which  the 
license  is  granted,  and  the  date  of  expiration  of  said  registry,  which 
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certificate  shall  be  signed  by  the  collector  or  other  designated  internal- 
revenue  officer,  and  shall  be  posted  in  some  prominent  place  in 
the  office  of  said  person,  partnership,  exchange,  clearing  house,  or 
corporation  during  the  period  for  which  issued.  If  such  business 
is  conducted  at  more  than  one  place,  a  certificate  shall  be  so  posted 
in  each  such  place  of  business."     (Regulations  No.  40,  art.  3.) 

§  430.     Rate  of  Taxation 

"In  the  case  of  shares  or  certificates  of  stock  having  a  face  (or 
par)  value,  the  amount  of  the  tax  shall  be  based  upon  the  to- 
tal face  value  of  the  shares  involved  in  any  sale  or  agreement  to 
sell  or  memorandum  of  sale,  delivery,  or  transfer,  and  shall  be  at 
the  rate  of  2  cents  for  each  $100  of  such  total  face  value  or  frac- 
tion thereof,  whether  such  aggregate  face  value  is  greater  or  less 
than  $100.  Thus  where  the  total  face  value  of  the  shares  or  cer- 
tificates of  stock,  agreement  to  sell,  or  memorandum  of  sale  in- 
volved in  any  such  transaction  is  less  than  $100,  the  amount  of 
such  tax  shall  be  2  cents;  where  the  total  face  value  exceeds  $100 
but  is  $200  or  less,  the  amount  of  such  tax  shall  be  4  cents,  and 
on  all  fractions  of  $100  of  face  value,  the  tax  shall  be  2  cents;  and 
where  such  shares  of  stock  are  without  face  (or  par)  value,  the  tax 
shall  be  2  cents  on  the  transfer  or  sale  or  agreement  to  sell  on 
e^ch  share,  unless  the  actual  value  thereof  is  in  excess  of  $100  per 
share,  in  which  case  the  tax  shall  be  2  cents  on  each  $100  of  actual 
value  or  fraction  thereof."    (Regulations  No.  40,  art.  4.) 

§  431.     Pledge  or  Loan  of  Stock 

There  is  a  proviso  to  this  clause  of  the  statute,  as  follows :  "It 
is  not  intended  by  this  title  to  impose  a  tax  upon  an  agreement 
evidencing  a  deposit  of  certificates  as  collateral  security  for  money 
loaned  thereon,  which  certificates  are  not  actually  sold,  nor  upon 
the  delivery  or  transfer  for  such  purpose  of  certificates  so  depos- 
ited." (Revenue  Act  of  1918,  Title  XI,  Schedule  A,  par.  4.)  And 
according  to  the  Treasury  regulations:  "No  tax  is  imposed  upon 
an  agreement  evidencing  a  deposit  of  stock  certificates  as  collateral 
security  for  money  loaned  thereon,  which  stock  certificates  are  not 
actually  sold  or  intended  to  be  sold  nor  as  to  which  there  is  no 
change  of  ownership  or  interest  nor  upon  such  stock  certificates 
so  deposited."  (Regulations  No.  40,  art.  5.)  But  a  transfer  of 
stock  made  by  a  person  loaning  the  stock  to  another  borrowing 
the  stock  to  effect  a  sale,  and  also  the  transfer  of  the  stock  from 
a  borrower  returning  it  to  the  lender  in  fulfillment  of  the  borro^y- 
er's  obligation  to  buy  in  and  return  stock,  are  both  subject  to  the 
stamp  tax.     In  a  so-called  short  sale  transaction,  there  are  there- 
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fore  four  taxable  sales  or  transfers:  (1)'  The  sale  of  stock  by  a 
person  making  the  short  sale ;  (2)  the  transfer  from  the  lender  of 
the  stock  to  the  person  making  the  short  sale,  so  that  he  may  make 
delivery  of  the  stock;  (3)  the  purchase  by  the  borrower  of  stock 
to  return  to  the  lender ;  (4)  the  transfer  from  the  borrower  to  the 
lender  of  shares  to  replace  those  borrowed.  (T.  D.  2685,  March 
30,  1918.) 

§  432.     Transactions  Between  Broker  and  Customer 

The  same  paragraph  of  the  statute  provides  further  that  '"'the  tax 
shall  not  be  imposed  upon  deliveries  or  transfers  to  a  broker  for 
sale,  nor  upon  deliveries  or  transfers  by  a  broker  to  a  customer  for 
whom  and  upon  whose  order  he  has  purchased  same,  but  such  de- 
liveries or  transfers  shall  be  accompanied  by  a  certificate  setting 
forth  the  facts."  And  the  Treasury  Department  has  prescribed 
(Regulations  No.  40,  art.  5)  that  such  certificates  shall  be  substan- 
tially in  the  following  form : 

(a)  (In  the  case  of  a  transfer  to  a  broker) — 

"We  hereby  certify  that  we  have  no  ownership,  or  interest,  in  *  *  * 
shares  of  the  stock  above  transferred,  the  transfer  by  the  owner  to  us  being 
merely  for  the  purpose  of  sale." 

(b)  (In  the  case  of  a  transfer  by  a  broker) — 

"We  hereby  certify  that  the  transfer  of  *  *  *  of  the  within  shares  to 
the  names  indicated  by  the  star  is  made  solely  to  complete  the  purchase  made 
by  us  for  our  customer,  and  we  have  no  ownership  or  interest  therein." 

No  broker  who  has  filed  a  certificate  under  the  foregoing  clause 

(a)  of  this  ruling  shall  file  a  certificate  under  the  foregoing  clause 

(b)  with  reference  to  the  transfer  of  any  shares  of  stock  covered 
by  the  certificate  filed  by  him  under  clause  (a). 

Under  an  earlier  act  it  was  ruled  that,  where  a  certificate  of  stock 
assigned  in  blank  is  merely  handed  to  a  broker  for  the  purpose  of  a 
sale,  this  is  not  a  taxable  transfer  of  it,  although  technically  the  title 
to  the  certificate  might  be  regarded  as  passing  temporarily  to  the 
broker.  But  if  the  certificate  is  actually  transferred  to  the  name 
of  the  broker,  and  the  transfer  is  registered  on  the  books  of  the  com- 
pany, it  is  taxable,  even  though  the  transfer  is  made  merely  for  the 
purpose  of  a  sale.  (T.  D.  2248,  Sept.  28,  1915.)  Where  brokers 
acting  in  behalf  of  their  principals  buy  stock  and  receive  stamped 
bills  of  sale  in  their  own  names,  they  may  transfer  such  stock  on 
the  books  of  the  company  to  the  names  of  their  principals  without- 
additional  stamp  tax.  (T.  D.  2051,  Nov.  9,  1914.)  No  tax  is  im- 
posed by  this  section  on  the  closing  of  a  stock  transaction  caused 
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by  the  margin  being  exhausted  because  of  the  market  going  against 
the  speculator.  (T.  D.  2051,  Nov.  9,  1914.)  In  a  case  in  the  federal 
court,  it  appeared  that  a  stockbroker,  by  his  course  of  business,  en- 
tered into  agreements  with  his  customers  to  buy  or  sell  stocks  at  a 
fixed  price  for  future  delivery.  Each  of  such  agreements  was  evi- 
denced by  a  written  memorandum  properly  stamped  in  accordance 
with  the  law.  These  transactions  were  purely  speculative,  con- 
ducted on  margins,  and  no  actual  delivery  of  stocks  was  contem- 
plated by  the  parties,  but  settlement  was  made  by  the  payment  of 
differences  and  the  surrender  of  the  written  memoranda.  It  was 
held  that  such  settlements  did  not  involve  agreements  for  a  resale 
of  the  stocks,  so  as  to  require  new  memoranda  to  be  made  and 
stamped.  And  it  was  remarked  that  the  courts  have  no  authority 
to-  infer  such  agreements,  contrary  to  the  fact,  for  the  purpose  of  ex- 
tending the  provisions  of  the  statute  to  transactions  not  within  its 
terms.* 

§  433.     Transactions  with  Agents  and  Correspondents 

In  cases  where  a  stockbroker  executes  orders  which  are  sent  in 
by  agents  or  correspondents,  the  latter  dealing  directly  with  the 
customers,  the  rule  as  to  the  imposition  of  the  stamp  tax  is  not  so 
clear.  In  one  of  the  principal  cases  it  appeared  that  the  plaintiff 
corporation  was  engaged  in  business  as  a  stockbroker,  and  that  its 
business  was  transacted  with  numerous  correspondents,  on  whose 
telegraphic  orders  it  would  report  a  purchase  or  sale,  and  forward 
the  correspondent  a  memorandum  of  each  purchase  or  sale,  such  as 
is  required  by  the  statute.  The  correspondents  were  also  dealing 
with  customers,  and  their  orders  to  the  plaintiff  generally  repre- 
sented orders  from  their  own  customers,  to  whom  they  delivered  a 
memorandum  of  each  purchase  or  sale,  bearing  a  stamp  as  required 
by  the  act,  but  stating  the  transaction  between  the  correspondent 
and  the  customer  only.  The  customer  was  not  known  or  named  in 
the  transaction  between  the  correspondent  and  the  plaintiff.  It 
was  held  that  such  transactions  were  transactions  between  princi- 
pals, separate  and  distinct  from  those  between  the  correspondents 
and  their  customers,  and  that  the  plaintiff  was  subject  to  the  tax 
on  each  memorandum  given  thereon.'^  In  another  case  it  was  held 
that  a  bucket  shop  which  made  contracts  for  the  purchase  and  sale 
of  stocks  with  its  customers,  and  executed  the  same  through  pre- 
tended purchases  and  sales  through  another  bucket  shop,  having  no 

e  McClain  v.  Fleshman,  106  Fed.  880,  46  C.  C.  A.  15. 

7  Municipal  Telegraph  &  Stock  Co.  v.  Ward  (C.  C.)  133  Fed.  70,  affirmed 
138  Fed.  1006,  70  C.  C.  A.  284. 
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relation  with  such  customers,  the  contract  between  them  expressly- 
providing  that  the  first  was  not  an  agent  of  the  second,  was  con- 
ducting a  separate  business,  and  the  transactions  of  both  concerns 
were  subject  to  the  stamp  tax.«  But  on  the  other  hand,  in  a  more 
recent  case,  where  plaintiff  accepted  purchases  and  sales  of  stocks 
on  margins  obtained  from  customers  by  various  correspondents, 
and  a  stamp  tax  was  paid  on  the  memorandum  given  to  the  cus- 
tomer, it  was  held  that  the  plaintiff  was  not  bound  to  pay  a  second 
tax  on  a  memorandum  between  it  and  the  correspondent.^ 

§  434.     Transfers  or  Deliveries  to  Clearing  House 

By  the  Treasury  regulations,  the  stamp  tax  does  not  attach  upon 
transfers  or  deliveries  to  a  clearing  house  for  the  sole  purpose  of 
clearing  or  adjusting  accounts  between  members,  where  no  bene- 
ficial interest  is  vested  in  said  clearing  house  or  clearing  associa- 
tion and  there  has  been  no  change  of  title  or  interest:  Provided, 
The  exchange  shall  by  appropriate  by-laws  or  regulations  require 
from  its  members  that  all' transactions  of  such  members  in  shares 
of  stock  be  promptly  reported  to  such  clearing  house  to  the  end 
that  the  stamp  taxes  thereon  may  be  collected  and  that  no  other 
clearances  or  settlements  or  trading  in  balances  shall  be  permit- 
ted. All  transactions,  actual  or  otherwise,  except  as  in  the  act  are 
exempt,  shall  be  subject  to  the  tax.     (Regulations  No.  40,  art.  5.) 

§  435.     Provisions  Again  Evasion  o£  Tax 

No  provision,  by-law,  rule,  or  custom  of  any  exchange,  or  sim- 
ilar institution,  inconsistent  with  any  requirement  or  provision 
of  the  act  or  any  regulations  thereunder,  nor  any  collateral  or 
additional  agreement  or  understanding,  either  verbal  or  written,  re- 
specting the  subject  matter  of  such  sales  or  transfers,  or  the  set- 
tlement or  fulfillment  thereof,  which  is  inconsistent  or  in  con- 
flict with  any  requirement  of  said  act  or  of  these  regulations,  shall 
exempt  any  person  from  the  payment  of  the  tax  provided  for  under 
said  act.    (Regulations  No.  40,  art.  5.) 

§  436.     Delivery  of  Memorandum  of  Seiles 

Every  person  who  makes  sales,  or  agreements  to  sell,  or  memo- 
randa of  sales  or  deliveries  of,  or  transfers  of  the  legal  or  bene- 
ficial title  to  shares  of  stock,  at,  in,  or  on  any  exchange  or  similar 
place  of  business,  and  every  person  who  makes  any  agreement 
to  sell  stock  or  makes  a  transfer  of  stock  by  delivery  of  the  cer- 
tificate therefor  assigned  in  blank,  shall  as  a  part  of  every  such 

sEldridge  v.  Ward,  174  Fed.  402,  98  C.  C.  A.  619,  affirming  155  Fed.  253. 
9  Metropolitan  Stock  Exchange  v.  Gill,  199  Fed.  545,  118  C.  C.  A.  19. 
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transaction  promptly  make  and  deliver  to  the  buyer  a  bill,  or  memo- 
randum of  sale,  or  agreement  to  sell,  duly  signed  by  the  prin- 
cipal or  his  agent,  which  shall  show  the  date  of  the  transaction  evi- 
denced by  it,  the  names  of  the  seller  and  buyer,  the  shares  of 
stock  to  which  it  relates,  the  number  of  shares  and  the  price  per 
share  of  said  stock,  and  shall  bear  a  number  upon  the  face  there- 
of. No  more  than  one  such  bill  or  memorandum  made  by  the  seller 
on  any  given  day  shall  bear  the  same  number :  Provided,  however. 
That  no  single  transaction  of  a  purchase  or  sale  that  is  made  upon 
the  exchange  by  one  member  for  another  member  shall  require  to 
be  evidenced  by  more  than  one  stamped  memorandum  of  sale  or 
agreement  to  sell.     (Regulations  No.  40,  art.  6.) 

§  437.    Affixing  and  Cancellation  of  Stamps 

The  statute  further  provides  (Revenue  Act  of  1918,  Title  XI. 
Schedule  A,  par.  4)  that  "in  case  of  sale  where  the  evidence  of 
transfer  is  shown  only  by  the  books  of  the  corporation  the  stamp 
shall  be  placed  upon  such  books ;  and  where  the  change  of  owner- 
ship is  by  transfer  of  the  certificate  the  stamp  shall  be  placed  upon 
the  certificate ;  and  in  cases  of  an  agreement  to  sell  or  where  the 
transfer  is  by  delivery  of  the  certificate  assigned  in  blank  there 
shall  be  made  and  delivered  by  the  seller  to  the  buyer  a  bill  or 
memorandum  of  such  sale,  to  which  the  stamp  shall  be  affixed ; 
and  every  bill  or  memorandum  of  sale  or  agreement  to  sell  before 
mentioned  shall  show  the  date  thereof,  the  name  of  the  seller,  the 
amount  of  the  sale,  and  the  matter  or  thing  to  which  it  refers.  Any 
person  liable  to  pay  the  tax  as  herein  provided,  or  anyone  who 
acts  in  the  matter  as  agent  or  broker  for  such  person,  who  makes 
any  such  sale,  or  who  in  pursuance  of  any  such  sale  delivers  any 
certificate  or  evidence  of  the  sale  of  any  stock,  interest  or  right,  or 
bill  or  memorandum  thereof,  as  herein  required,  without  having 
the  proper  stamps  affixed  thereto  with  intent  to  evade  the  fore- 
going provisions,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  pay  a  fine  of  not  exceeding  $1,000, 
or  be  imprisoned  not  more  than  six  months,  or  both." 

In  pursuance  of  this,  the  regulations  of  the  Treasury  Department 
provide :  In  case  the  transfer  is  effected  by  delivery  of  the  certifi- 
cate of  stock  assigned  in  blank,  the  stamp  shall  be  affixed  to  the  bill, 
memorandum,  or  agreement  to  sell. 

In  case  the  change  of  ownership  is  by  transfer  of  the  certificate 
of  stock,  the  stamp  shall  be  affixed  to  the  certificate,  and  in  no 
event  shall  any  company  or  registrar  or  transfer  agent  accept  or 
transfer  any  shares  of  stock  or  certificates  therefor  unless  stamps 
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for  all  transfer  tax  required  to  be  affixed  to  the  certificate  are  at- 
tached  thereto   properly   canceled. 

In  case  the  evidence  of  the  transfer  is  shown  only  by  the  books  of 
the  company  the  stamp  shall  be  placed  upon  the  books. 

In  all  other  cases  the  payment  shall  be  evidenced  by  affixing  the 
stamp  upon  the  memorandum  or  agreement  of  sale  to  be  delivered 
by  the  seller  to  the  buyer. 

The  person  using  or  affixing  a  stamp  shall  write  or  stamp  there- 
on, in  ink,  his  initials  and  the  day,  month,  and  year  on  which  the 
same  shall  be  used  or  affixed,  or  shall  by  cutting  or  cancelling  said 
stamp  with  a  machine  or  punch  affixing  his  initials  and  date  as 
aforesaid,  so  deface  the  stamp  as  to  render  it  unfit  for  reuse.  In 
addition  to  the  foregoing,  stamps  of  the  value  of  10  cents  or  more 
shall  have  three  parallel  incisions  made  by  some  sharp  instrument 
lengthwise  through  the  stamp  after  the  same  has  been  attached 
to  the  bill,  memorandum,  or  other  evidence  of  sale  or  transfer  of 
stock,  provided  this  will  not  be  required  where  stamps  are  canceled 
by  perforation.  The  cancellation  by  either  method  should  not  so 
deface  the  stamp  as  to  prevent  its  denomination  and  genuineness 
from  being  readily  determined.     (Regulations  No.  40,  art.  7.) 

§  438.    Records  of  Sales  or  Transfers  of  Stock 

All  persons  who  are  wholly  or  partly  engaged  in  the  business 
of  bu3nng,  selling,  or  transferring  shares  of  stock,  whether  at 
public  or  private  sale,  or  whether  or  not  they  are  members  of  an 
exchange,  including  persons  engaged  in  transactions  known  as 
"matched,"  or  "on-order,"  or  "pass-outs,"  or  by  any  other  name  or 
term  at,  on,  or  in  any  exchange  or  similar  place,  whether  or  not 
such  transactions  are  cleared,  adjusted,  or  settled  through  a  clear- 
ing house  or  directly  between  seller  and  buyer  or  otherwise  shall 
keep  a  record  showing — 

(a)  The  date  of  the  transaction. 

(b)  The  name  of  the  seller  or  transferror. 

(c)  The  name  of  the  purchaser  or  transferee. 

(d)  If  the  order  was  executed  on  an  exchange,  the  name  of  the 
person  who  executed  the  order. 

(e)  Whether  the  transaction  is  a  purchase  or   sale. 

(f)  The  name  of  the  corporation  the  stock  of  which  is  the  subject 
of  the  sale  and  the  number  of  shares  thereof. 

(g)  Whether  the  stock  was  listed  on  an  exchange. 

(h)  Whether  the  stock  was  cleared  through  a  clearing  house. 

(i)  The  face  or  par  value  of  the  stock. 

(j)  The  price  of  the  stock  if  there  is  no  face  or  par  value. 
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(k)  Whether  the  shares  were  borrowed  or  loaned. 

(1)  Whether  the  transaction  was  "matched,"  "on-order,"  a  "pass- 
out,"  or  a  "scratched  sale,"  or  any  other  kind  of  sale  or  purchase. 

(m)  The  amount  of  tax  paid. 

(n)  The  identifying  number  of  the  bill  or  memorandum  of  sale, 
as  required  by  article  6  of  these  regulations. 

(0)  The  origin  of  the  order,  whether  domestic  (referring  to  the 
Continental  United  States),  or  foreign  (referring  to  other  coun- 
tries). 

Persons  using  such  forms  may  incorporate  therein  additional  col- 
umns that  would  be  of  use  to  them,  such  columns  to  be  placed 
after  the  columns  containing  the  information  herein  required,  so  as 
not  to  interfere  with  the  columns  and  headings  hereby  prescribed. 
These  records  must  be  in  book  form,  and  all  entries  therein  must  be 
legibly  written  in  ink  and  the  records  kept  for  a  period  of  at  least 
two  years.  Such  record  forms  will  not  be  supplied  by  the  depart- 
ment.    (Regulations  No.  40,  art.  8.) 

§  439.    Returns  by  Persons  Making  Sales 

All  persons  who  are  wholly  or  partly  engaged  in  the  business 
of  buying,  selling,  or  transferring  shares  of  stock  at,  in,  or  on 
an  exchange,  whether  or  not  such  sales,  purchases,  or  transfers 
shall  be  made,  cleared,  settled,  or  adjusted  through  a  clearing 
house,  shall  on  or  before  the  fifteenth  day  of  each  month,  and 
at  any  other  time  or  times  that  may  be  designated  by  the  Commis- 
sioner of  Internal  Revenue,  render  under  oath  a  true  return  of  all 
such  sales  and  purchases  to  said  commissioner  for  the  preceding 
month  or  for  any  other  period  designated  by  the  commissioner, 
containing  in  detail  the  following  data  and  information : 

(a)  The  month  for  which  the  return  is  made. 

(b)  The  name  and  address  of  the  person,  partnership,  corpo- 
ration, or  association  making  the  return. 

(c)  The  number  of  shares  of  stock  sold  and  purchased  on  such 
exchange  and  cleared  by  its  clearing  agency  or  association. 

(d)  The  number  of  shares  of  stock  sold  and  purchased  on  such 
exchange  that  were  not  cleared  by  its  clearing  agency  or  associa- 
tion. 

(e)  In  respect  of  shares  having  a  face  (or  par)  value : 

(1)  The  aggregate  face  value  of  all  shares,  not  including  any 
fraction  of  less  than  $100  of  face  value  involved  in  any  transac- 

ion. 

(2)  The  number  of  fractions  of  less  than  $100  of  face  value  in- 
volved in  all  transactions. 
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(f)  In  respect  of  shares  having  no  face  (or  par)  value: 

(1)  As  to  such  shares  of  an  actual  value  in  excess  of  $100  per 
share — 

(A)  The  aggregate  actual  value  of  all  shares,  not  including 
any  fraction  of  less  than  $100  involved  in  any  transaction,  • 

(B)  The  number  of  fractions  of  less  than  $100  involved  in  all 
transactions  in  such  shares. 

(2)  As  to  such  shares  of  an  actual  value  of  $100  or  less  per 
share — 

(A)  The  total  number  of  such  shares. 

(g)  As  to  shares  purchased,  the  same  information  and  detail  re- 
quired for  shares  sold,  transferred,  and  delivered  required  under 
(e)  and  (f)  for  shares  sold,  transferred,  or  delivered. 

(h)  The  number  of  shares  of  stock  borrowed. 

(i)  The  number  of  shares  of  stock  loaned. 

(j)  The  number  of  shares  of  loaned  stock  returned. 

(k)  The  number  of  shares  of  borrowed  stock  returned. 

(1)  The  amount  of  tax  paid. 

(m)  The  amount  in  dollars  of  stamps  purchased  during  the 
month. 

(n)  The  amount  in  dollars  of  stamps  on  hand  on  the  last  day 
of  the  month  for  which  return  is  being  made. 

Such  returns  shall  be  made  upon  forms  furnished  upon  applica- 
tion by  the  internal  revenue  collector  or  other  designated  ofificer. 

The  Commissioner  of  Internal  Revenue  may,  from  time  to  time, 
require  any  person  wholly  or  partly  engaged  in  the  business  of 
buying,  selling,  or  transferring  shares  of  stock,  whether  at  public 
or  private  sale,  and  whether  or  not  such  sale  shall  be  made  on  an 
exchange  or  cleared,  settled,  or  adjusted  through  a  clearing  house 
to  render  under  oath  returns  of  all  such  transactions  upon  forms 
prescribed  by  him.     (Regulations  No.  40,  art.  9.) 

§  440.    Returns  by  Clearing  Houses 

Every  clearing  house  or  committee  or  body  through  or  by  which 
clearing  is  done  shall,  on  or  before  the  fifteenth  day  of  each  month, 
and  at  any  other  time  designated  by  the  Commissioner  of  Inter- 
nal Revenue  render  in  writing  under  oath  to  the  Commissioner  of 
Internal  Revenue  a  return  for  the  preceding  month,  or  for  any  other 
period  that  may  be  designated  by  the  commissioner,  of  all  facts  in 
their  possession  relating  to  any  and  all  such  transactions,  and 
showing  in  detail : 

(a)  The  month  for  which  return  is  made; 
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(b)  The  name  and  address  of  the  clearing  house  or  similar  busi- 
ness, agency,  or  institution  making  the  return ;  and 

(c)  The  number  of  shares  of  stock  directed  to  be  received  and 
the  number  of  shares  of  stock  directed  to  be  delivered  and  cleared, 
settled,  or  adjusted  for  each  member  during  the  month  or  period  for 
which  the  return  is  made. 

Such  return  shall  be  made  upon  the  forms  to  be  furnished  upon 
application  by  the  collector  of  internal  revenue  or  other  designated 
officer. 

If  any  person  who  negotiates  sales  or  transfers  of  stock  on  a  stock 
exchange,  shall  appoint  in  writing  the  clearing  house  for  such  ex- 
change upon  which  such  sale  or  transfers  are  made,  if  any,  his  agent 
for  the  purposes  hereinafter  indicated,  such  clearing  house  being 
approved  by  the  Commissioner  of  Internal  Revenue,  and  shall  make 
a  written  return,  statement  or  sheet,  to  such  clearing  house  con- 
taining a  full  disclosure  on  each  business  day  of  all  such  transac- 
tions, both  such  as  are  clearable  and  non-clearable,  of  the  preceding 
day  in  shares  of  stock  that  are  listed  or  permitted  to  be  dealt  in  by 
such  member  on  such  exchange,  also  which  if  any  of  such  stocks  are 
loaned  or  borrowed,  then  in  that  event  such  return,  statement,  or 
sheet  delivered  to  the  clearing  house  shall  be  deemed  to  be  the  bill, 
or  memorandum,  of  sale,  or  agreement  to  sell,  required  under 
the  act,  and  such  clearing  house  is  hereby  authorized  to  affix  to 
such  return,  statement,  or  sheet. the  amount  of  stamps  required  for 
each  sale  or  agreement  to  sell  or  memorandum  of  sale  for  delivery 
or  transfer  of  such  stock  indicated  thereon,  and  to  cancel  the  stamp 
so  affixed.  The  affixing  and  cancellation  of  such  stamps  by  the 
clearing  house  shall  be  held  to  be  that  of  the  person  making  such 
sale  or  agreement  to  sell,  or  memorandum  of  sale,  for  delivery  or 
transfer  of  such  stock.  The  returns,  statements,  or  sheets  made 
to  the  clearing  house  shall  in  respect  of  each  sale  show  the  date 
thereof,  the  name  of  the  seller,  the  name  of  the  buyer,  the  amount 
of  the  sale,  and  the  name  of  the  stock,  certificates,  voting  shares, 
or  other  things  traded  in,  but  a  return  for  more  than  one  sale  may 
be  made  upon  the  same  return,  statement,  or  sheet,  and  no  settle- 
ment of  differences  or  other  dealings  between  members  shall  be 
permitted  that  will  interfere  with  the  full  disclosure  of  the  whole 
transaction.  Said  clearing  house  shall  preserve  the  returns,  state- 
ments, or  sheets  so  made  and  stamped  for  at  least  two  years.  But 
such  return,  statement,  or  sheet  to  the  clearing  house  shall  not  re- 
lieve the  person  from  making  the  monthly  return  required  by  these 
regulations. 
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Wherever  any  clearing  house  association  or  similar  body  car- 
ries upon  its  sheets  or  records  information  or  reports  of  transac- 
tions showing  the  transfer  by  one  of  its  members  of  an  account  of 
a  customer  without  change  of  ownership  of  the  securities  of  the  cus- 
tomer, there  shall  be  kept  by  the  members  of  such  clearing  house  or 
body  concerned  in  such  transaction  a  record  showing  the  particu- 
lars of  such  transaction.     (Regulations  No.  40,  art.  10.) 

§441.    Substitute  Returns;   Agents 

If  any  person  or  clearing  house  required  to  make  any  return 
by  law,  or  the  regulations  thereunder,  shall  fail  or  refuse  to  make 
such  return  within  the  time  prescribed,  such  return  may  be  made 
by  an  internal  revenue  officer,  upon  inspection  of  the  books  and 
papers  of  the  person  or  clearing  house  required  to  make  such  re- 
turns ;  but  the  making  of  such  return  by  an  internal  revenue  offi- 
cer shall  not  relieve  the  person  or  clearing  house  in  default  from 
any  penalty  incurred  by  reason  of  the  failure  to  make  such  return. 

Any  officer  designated  by  the  Commissioner  of  Internal  Revenue 
shall  have  authority  to  examine  the  books,  papers,  and  records  kept 
pursuant  to  these  regulations,  and  may  require  the  production  of 
any  other  books,  records,  papers,  or  statements  of  account,  neces- 
sary to  determine  any  liability  to  the  tax  imposed  by  the  act,  or  to 
the  observance  of  the  provisions  of  the  regulations  made  in  accord- 
ance therewith.     (Regulations  No.  40,  art.  11.) 

§  442.     Sale  of  Stock-Transfer  Stamps 

No  person  other  than  a  collector  of  internal  revenue,  or  duly  au- 
thorized deputy  collector  of  internal  revenue,  an  Assistant  Treas- 
urer, or  other  United  States  designated  depositary  shall  sell  or  ex- 
pose for  sale,  give  away,  traffic  in,  trade,  barter,  lend,  borrow,  or 
exchange  any  stamp,  issued  pursuant  to  these  regulations  except 
that  state  agents  for  the  sale  of  state  stock-transfer  stamps  are 
authorized  to  sell  United  States  stock-transfer  and  future-delivery 
stamps  when  approved  by  the  Commissioner  of  Internal  Revenue. 
No  person  sfiall  buy  or  receive  any  such  stamps  or  have  the  same 
in  his  possession  or  under  his  control,  unless  such  stamps  have  been 
purchased  from  a  person  authorized  by  these  regulations  to  sell 
the  same.  (Regulations  No.  40,  art.  12,  as  modified  by  T.  D.  2741, 
June  25,  1918.)  But  note  that  the  statute  now  in  force  (Revenue 
Act  of  1918,  §  1106)  provides  for  the  distribution  of  adhesive  rev- 
enue stamps  to  the  various  postmasters  throughout  the  United 
States  for  the  purpose  of  sale  by  them.  This  provision  is  in  gen- 
eral terms,  and  it  is  doubtful  whether  stock-transfer  stamps  could 
be  made  an  exception  to  it. 
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§  443.     Sales  of  Products  or  Merchandise  on  Exchanges  for  Future 
Delivery 

A  stamp  tax  is  imposed  "upon  each  sale,  agreement  of  sale,  or 
agreement  to  sell  not  including  so-called  transferred  or  scratch 
sales,  any  products  or  merchandise  at,  or  under  the  rules  or  usages 
of,  any  exchange,  or  board  of  trade,  or  other  similar  place,  for 
future  delivery,  for  each  $100  in  value  of  the  merchandise  covered 
by  said  sale  or  agreement  of  sale  or  agreement  to  sell,  2  cents, 
and  for  each  additional  $100  or  fractional  part  thereof  in  excess 
of  $100,  2  cents :  Provided,  that  on  every  sale  or  agreement  of 
sale  or  agreement  to  sell  as  aforesaid,  there  shall  be  made  and 
delivered  by  the  seller  to  the  buyer  a  bill,  memorandum,  agree- 
ment, or  other  evidence  of  such  sale,  agreement  of  sale,  or  agree- 
ment to  sell,  to  which  there  shall  be  affixed  a  lawful  stamp  or 
stamps  in  value  equal  to  the  amount  of  the  tax  on  such  sale.  And 
every  such  bill,  memorandum,  or  other  evidence  of  sale  or  agree- 
ment to  sell  shall  show  the  date  thereof,  the  name  of  the  seller,  the 
amount  of  the  sale,  and  the  matter  or  thing  to  which  it  refers.  No 
bill,  memorandum,  agreement  or  other  evidence  of  such  sale,  or 
agreement  of  sale,  or  agreement  to  sell,  in  case  of  cash  sales  of 
products  or  merchandise  for  immediate  or  prompt  delivery  which 
in  good  faith  are  actually  intended  to  be  delivered  shall  be  subject 
to  this  tax."     (Revenue  Act  of  1918,  Schedule  A,  par.  5.) 

Offers  to  sell  grain  subject  to  deferred  acceptance  are  taxable 
on  the  basis  of  the  total  price  for  which  the  seller  agrees  to  sell, 
not  on  the  basis  of  the  amount  the  troker  is  to  receive.^" 

§  444.     What  Constitutes  "Exchange"  or  Similar  Place 

Under  similar  provisions  in  earlier  statutes,  the  Treasury  De- 
partment has  ruled  that,  to  constitute  an  "exchange  or  board  of 
trade  or  other  similar  place,"  so  as  to  subject  the  evidence  of  a  sale 
made  there  to  the  tax,  there  must  be  more  than  one  person,  com- 
pany, or  partnership  authorized  to  negotiate  sales  thereat;  that 
sales  of  live  stock  at  stock  yards  come  within  the  Ia\v;  and  that 
sales  of  grain  made  at  an  exchange,  and  sales  of  grain  made  by 
brokers  in  their  own  offices,  are  taxable.    (T.  D.  2051,  Nov.  9,  1914.) 

Under  the  regulations  now  in  force,  it  is  provided  that:  The 
word  "exchange"  as  used  in  these  regulations,  except  as  other- 
wise specifically  indicated  in  the  regulations,  shall  be  deemed  and 
taken  to  include  each  and  every  agent  or  agency,  auction  place;, 
or  other  meeting  place  at  which  produce  or  merchandise  for  fu- 

10  Calkins  v.  Smietanka  (D.  C.)  240  Fed.  138. 
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ture  delivery  is  publicly  bought,  sold,  bid  for,  offered,  or  exchanged, 
or  contracts  for  such  future  delivery  are  made,  either  between  the 
members  or  patrons  of  such  exchange,  or  as  between  members  and 
nonmembers,  patrons,  and  the  public,  and  it  shall  include  all  incor- 
porated and  unincorporated  associations  of  individuals,  partner- 
ships, and  corporations  engaged  in  the  business  of  publicly  selling, 
buying,  or  exchanging  products  or  merchandise  for  future  delivery. 
The  term  "clearing  house"  shall  be  held  to  mean  each  and  every 
clearing-house  corporation,  clearing-house  association,  or  incorpo- 
rated and  unincorporated  association,  carried  on  for  the  purpose  of 
clearing,  settling,  and  adjusting  transactions  in  purchasing,  selling, 
receiving,  or  delivering  products  or  merchandise,  whether  such 
clearing  house  be  a  part  or  department  of  an  exchange  or  an  inde- 
pendent body.     (Regulations  No,  40,  Part  2,  art.  1.) 

§  445.     Registration  of  Brokers  and  Dealers 

Every  person  engaged  in  whole  or  in  part  in  making  contracts 
of  sale  of  any  product  or  merchandise  or  commodity  at,  on,  or  in, 
or  under  the  rules  or  customs  of,  any  exchange  for  future  deliv- 
ery, or  engaged  in  the  business  of  accepting  or  procuring  the 
transmission  of  such  contracts  of  sale,  to  be  executed  on  any  ex- 
change, and  every  exchange  and  every  clearing  house,  shall,  on  the 
first  day  of  December,  1917,  and  if  not  on  that  date  engaged  in 
business,  then  within  ten  days  after  engaging  in  business,  and  on 
the  first  day  of  July  annually  thereafter,  file  in  the  office  of  the 
collector  of  internal  revenue  of  the  district  in  which  each  place  of 
business  of  such  person,  exchange,  or  clearing  house  is  located,  or 
with  such  other  internal  revenue  officer  as  may  be  hereafter  desig- 
nated, a  statement  under  oath  setting  forth  the  full  name  of  such 
person,  if  an  individual,  and  if  a  partnership  the  full  names  of  all 
the  members  of  such  partnership,  with  the  post-office  address  of 
the  individual  or  partnership ;  and  if  the  person  filing  such  state- 
ment be  a  corporation  or  association,  it  shall  set  forth  its  prin- 
cipal office  or  place  of  business  with  the  names  and  addresses  of 
its  chief  officer  and  its  secretary,  accompanied  by  a  list  of  its  mem- 
bers and  their  addresses,  and  if  incorporated  when  and  where  in- 
corporated, and  if  unincorporated,  under  what  agreement  or  au- 
thority it  is  conducting  business,  together  with  a  copy  of  such 
agreement.  Statements  filed  in  behalf  of  any  corporation,  associa- 
tion, exchange,  or  clearing  house  shall  be  executed  and  duly  ac- 
knowledged by  the  president  or  secretary  thereof.  Every  state- 
ment filed  by  an  exchange  or  clearing  house  shall  specifically  set 
forth  the  character  of  the  business  conducted  or  intended  to  be 
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conducted.  Each  exchange  and  clearing  house  shall  also  file  with 
said  collector  or  other  designated  internal  revenue  officer  a  copy  of 
its  constitution,  charter,  agreement  of  association,  by-laws,  and 
regulations,  and  all  amendments  thereto,  as  the  sam.e  may  from 
time  to  time  be  adopted,  and  the  names  and  addresses  of  new  mem- 
bers as  from  time  to  time  admitted  to  membership.  The  state- 
ments required  by  these  regulations  shall  be  made  upon  forms  to 
be  prescribed  by  the  Commissioner  of  Internal  Revenue.  (Regula- 
tions No.  40,  Part  2,  art.  2.) 

§  446.     Records  and  Certificates 

Every  collector  of  internal  revenue  or  other  designated  inter- 
nal revenue  officer  shall  file  and  preserve  each  statement  or  reg- 
istration made  to  him  in  accordance  with  these  regulations,  and 
shall  issue  to  the  person  making  such  statement  a  certificate  of 
registry  showing  the  date  of  issue,  the  name  of  the  person,  the 
nature  of  the  business  for  which  the  certificate  is  granted,  and  the 
date  of  the  expiration  of  the  registration,  which  certificate  shall  be 
signed  by  the  collector  or  other  designated  internal  revenue  officer, 
and  shall  at  all  times  during  the  period  for  which  it  is  issued  be 
posted  in  some  prominent  place  in  the  office  of  the  person  receiving 
it.  If  the  business  of  such  person  is  conducted  at  more  than  one 
place,  a  certificate  shall  be  so  posted  in  each  such  place  of  business. 
(Regulations  No.  40,  Part  2,  art.  3.) 

§  447.     Transactions  Not  Taxable ;  Transfers  to  Clearing  House 

No  tax  is  imposed  on  cash  sales  of  products  or  merchandise  for 
immediate  or  prompt  delivery  which  in  good  faith  are  actually 
intended  to  be  delivered.  All  sales  at  an  exchange  for  future  de- 
livery are  subject  to  the  payment  of  the  tax. 

■  For  the  purpose  of  these  regulations,  "immediate  or  prompt  de- 
livery" shall  mean  delivery  at  once  or  as  soon  as  practicable,  and  in 
any  event  within  twenty  days  of  the  date  of  the  sale  or  agreement. 
Every  sale  or  agreement  not  evidenced  by  a  memorandum  or  con- 
tract expressly  requiring  immediate  or  prompt  delivery  within  the 
above  definition  shall  be  deemed  to  be  for  future  delivery.  In  all 
cases  in  which  the  commissioner  is  not  satisfied  from  the  evidence 
submitted  to  him  that  the  transaction  was  in  good  faith  intended 
to  be  followed  by  immediate  or  prompt  delivery,  within  the  above 
definition,  the  seller  shall  be  required  to  pay  the  tax  as  on  a  sale 
for  future  delivery. 

Sellers  of  products,  merchandise,  or  commodities  having  paid  the 
tax  provided  by  law  may  transfer  such  contracts  to  a  clearing 
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house  association,  and  such  transfer  shall  not  be  deemed  to  be  a 
sale,  or  agreement  of  sale,  or  agreement  to  sell,  within  the  provi- 
sions of  the  act,  provided  that  such  transfer  does  not  vest  any  ben- 
eficial interest  in  the  clearing  house  association  and  is  made  for 
the  sole  purpose  of  enabling  such  clearing  house  association  to  ad- 
just and  balance  the  accounts  of  the  members  of  said  clearing  house 
association  on  their  several  contracts.  (Regulations  No.  40,  Part  2, 
art.  4.)  ff 

§  448.     Provisions  Against  Evasion  of  Tax 

No  provision,  by-law,  rule,  or  custom  of  any  exchange,  board  of 
trade,  or  similar  institution  or  place  of  business  which  is  incon- 
sistent or  in  conflict  with  any  requirement  or  provision  of  the  act 
of  Congress,  or  any  regulations  thereunder,  nor  any  collateral  or 
additional  agreement  or  understanding,  either  verbal  or  written, 
respecting  the  subject-matter  of  such  contract  or  the  settlement  or 
fulfillment  thereof,  which  is  inconsistent  or  in  conflict  with  any 
requirement  of  said  act  or  the  regulations  thereunder  promulgated 
by  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  shall  exempt  any  person  from  the  pay- 
ment of  the  tax  provided  for.     (Regulations  No.  40,  Part  2,  art.  4.) 

§  449.    Memoranda  of  Sales 

Every  person  who  makes  sales  or  contracts  of  sale  of  any  prod- 
uct, merchandise,  or  commodity  at,  on,  or  in  any  exchange  for 
future  delivery,  shall,  except  as  herein  otherwise  expressly  pro- 
vided, deliver  to  the  buyer  a  bill,  memorandum,  agreement,  or 
other  evidence  of  such  sale  or  agreement  of  sale,  which  shall  show 
the  date  thereof,  the  name  of  the  seller,  the  name  of  the  purchaser, 
the  product,  merchandise,  or  commodity,  the  quantity  thereof  to 
which  it  refers,  the  price,  the  aggregate  amount  of  the  sale,  and 
the  amount  of  the  tax  to  be  paid,  to  which  bill,  memorandum, 
agreement,  or  other  evidence  of  sale  there  shall  be  affixed  a  lawful 
stamp  or  stamps  in  value  equal  to  the  amount  of  tax  on  such  sale. 

No  single  sale  or  contract  of  sale  that  is  made  upon  an  exchange 
by  one  member  for  another  shall  require  to  be  evidenced  by  more 
than  one  such  stamped  memorandum. 

If  any  person  making  contracts  of  sale  for  future  delivery  of  any 
products  or  merchandise  at,  in,  or  on  any  exchange  shall  in  writing 
appoint  the  clearing  house  for  the  exchange  upon  which  such  sales 
are  made  his  agent  for  the  purposes  hereinafter  indicated,  such 
clearing  house  being  approved  by  the  Commissioner  of  Internal 
Revenue,  and  shall  make  a  written  return  or  sheet  of  each  such 
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sale  to  such  clearing  house  m  accordance  with  these  regulations, 
the  return  or  sheet  of  the  person  to  the  clearing  house  shall  be 
deemed  to  be  the  bill,  memorandum,  or  agreement  of  sale  required 
to  be  delivered  by  the  seller  to  the  buyer,  and  the  clearing  house 
is  hereb)'^  authorized  to  affix  to  such  return  or  sheet  the  amount  of 
stamps  required  for  each  contract  of  sale  indicated  thereon,  and  to 
cancel  the  stamps  so  affixed ;  the  affixing  and  cancellation  of  such 
stamps  by  the  clfaring  house  to  be  held  to  be  that  of  the  person 
making  such  contracts  of  sale.  The  return  or  sheet  of  sales  so 
made  to  the  clearing  house  shall  in  respect  of  each  sale  set  forth 
the  date,  the  name  of  the  seller,  the  name  of  the  purchaser,  the 
amount  of  the  sale,  and  the  matter  or  things  to  which  it  refers,  but 
a  return  for  more  than  one  sale  may  be  made  upon  the  same  paper 
or  sheet.  The  clearing  house  shall  preserve  for  a  term  of  not  less 
than  two  years  each  return  or  sheet  made  to  it  by  any  person  un- 
der the  foregoing  regulations. 

Every  clearing  house  so  acting  shall  include  in  the  monthly  re- 
turn to  the  Commissioner  a  statement  of  the  amounts  of  stamps  so 
affixed  and  canceled  for  each  person.  The  making  of  such  return 
by  the  clearing  house  shall  not  relieve  the  person  making  such 
sales  from  making  the  monthly  return  of  his  transactions  required 
by  these  regulations.     (Regulations  No.  40,  Part  2,  art.  5.) 

§  450.     Cancellation  of  Stamps 

The  person  using  or  affixing  stamps  shall  write  or  stamp  there- 
on in  ink  his  initials  and  the  day,  month,  and  year  on  which  the 
same  shall  be  used  or  affixed,  or  shall,  by  cutting  and  canceling  the 
stamp  with  a  machine  or  punch  affix  his  initials  and  date  as  afore- 
said, so  deface  the  stamp  as  to  render  it  unfit  for  reuse.  In  addi- 
tion to  the  foregoing,  stamps  of  the  value  of  10  cents  or  more  shall 
have  three  parallel  incisions  made  by  some  sharp  instrument 
lengthwise  through  the  stamp  after  the  same  has  been  attached  to 
the  document:  Provided,  This  will  not  be  required  where  stamps 
are  canceled  by  perforation.  The  cancellation  by  either  method 
should  not  so  deface  the  stamp  as  to  prevent  its  denomination  and 
genuineness  from  being  readily  determined.  (Regulations  No.  40, 
Part  2,  art.  5.) 

§  451.     Records  to  be  Kept  by  Sellers  and  Buyers 

All  persons  who  make  sales  or  contracts  of  sales,  including  so- 
called  "transferred  or  scratch  sales,"  "pass  outs,"  "pair-offs,"  or 
"matched  trades,"  and  all  other  forms  of  sale  of  any  product  or 
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merchandise  at,  on,  in,  or  under  the  rules,  or  customs  of  any  ex- 
change for  future  delivery  shall  keep  a  record  showing: 

(a)  Date  when  contract  was  made. 

(b)  Name  and  address  of  the  other  party  to  the  contract. 

(c)  Name  of  person  executing  the  contract. 

(d)  Whether  the  transaction  is  a  purchase  or  sale. 

(e)  Quantity  of  product,  merchandise,  or  commodity  involved ; 
whether  in  tons,  pounds,  bales,  bushels,  bags,  mats,  barrels,  gal- 
lons, or  other  unit  of  measure  or  weight,  as  the  case  may  be. 

(f)  Name  of  product,  merchandise,  or  commodity,  including  (if 
not  a  basis  grade  contract)  grade,  type,  sample,  or  description. 

(g)  Name  of  customer. 

(h)  Whether  the  contract  is  a  "basis  grade"  contract. 

(i)  Time  specified  in  contract  for  delivery. 

(j)  Specified  price  per  ton,  pound,  mat,  bale,  bag,  bushel,  barrel, 
gallon,  or  other  unit  of  measure  or  weight,  as  the  case  may  be. 

(k)   Gross  amount  of  sale  or  purchase. 

(1)  Amount  of  tax  paid. 

(m)  Whether  the  order  for  sale  or  purchase  was  of  domestic 
(meaning  the  continental  United  States)  or  foreign  origin  (mean- 
ing from  countries  other  than  the  continental  United  States). 

(n)  Date  of  delivery  or  settlement. 

(o)  Method  of  fulfillment  or  settlement. 

Persons  who  use  such  forms  may  incorporate  additional  columns 
which  would  be  of  use  to  them,  such  columns  to  be  placed  in  such 
positions  as  not  to  interfere  with  the  columns  and  headings  pre- 
scribed. Such  record  forms  will  not  be  supplied  by  the  depart- 
ment. The  records  required  by  these  regulations  shall  be  legibly 
written  in  ink  and  kept  separate  in  books,  and  contracts  of  sale 
for  future  delivery  of  two  or  more  distinct  products  or  merchan- 
dise shall  be  kept  separate.  Any  person  who  executes  or  makes 
such  contracts  of  sale  shall  preserve  the  trading  cards,  memoranda, 
or  slips  of  each  transaction,  and  the  purchaser  shall  preserve  the 
bill,  memorandum,  or  evidence  of  sale  to  which  the  stamps  are 
affixed,  for  a  period  of  two  years.  (Regulations  No.  40,  Part  2, 
art.  6.) 

§  452.     Records  to  be  Kept  by  Clearing  Houses 

All  persons  who  act  in  the  capacity  of  a  clearing  house  or  clearing 
association  shall  keep  a  record  showing: 

(a)  Name  of  person  for  whom  each  contract  is  cleared. 

(b)  Date  when  contract  was  made.  , 

(c)  Whether  the  transaction  is  a  purchase  or  sale. 
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(d)  Quantity  of  product,  merchandise,  or  commodity  involved, 
whether  in  tons,  pounds,  bales,  bushels,  bags,  mats,  barrels,  gal- 
Ions,  or  other  unit  of  measure  or  weight,  as  the  case  may  be. 

(e)  Name  of  product,  merchandise,  or  commodity,  including  (if 
not  a  basis-grade  contract)  grade,  type,  sample,  or  description. 

(f)  Whether  the  contract  is  a  basis-grade  contract. 

(g)  Time  specified  in  contract  for  delivery, 
(h)  Date  of  settlement. 

(i)  Method  of  settlement. 

Records  of  sales  for  future  delivery  of  two  or  more  distinct  prod- 
ucts or  merchandise  must  be  kept  separate.  (Regulations  No.  40, 
Part  2,  art.  7.) 

§  453.     Returns  by  Members  of  Exchanges 

All  persons  who  make  contracts  of  sale  of  any  commodity,  prod- 
uct, or  merchandise,  at,  on,  or  in  any  exchange,  board  of  trade, 
or  other  similar  place  of  business,  for  future  delivery,  whether  such 
contracts  shall  be  cleared  and  adjusted  through  a  clearing  house, 
or  clearing  association,  or  directly  between  the  seller  and  buyer, 
or  otherwise,  shall  on  or  before  the  fifteenth  day  of  each  month,  and 
at  any  other  time  required  by  the  Commissioner  of  Internal  Rev- 
enue, make  return,  in  writing,  to  the  Commissioner  of  Internal  Rev- 
enue, or  some  officer  designated  by  him,  for  the  preceding  month 
or  any  other  period,  verified  before  some  officer  authorized  to  ad- 
minister oaths,  showing: 

(a)  The  number  of  contracts  of  sale  and  purchase  of  each  prod- 
uct, merchandise,  or  commodity  brought  forward  from  the  preced- 
ing month. 

(b)  The  number  of  contracts  of  sale  and  purchase  of  each  prod- 
uct, merchandise,  or  commodity  during  the  current  month. 

(c)  The  month  in  which  the  products,  merchandise,  or  commod- 
ity is  to  be  delivered, 

(d)  The  method  of  settlement  of  each  contract,  i.  e.,  whether  by 
"actual  delivery,"  "notice,"  "ring,"  "direct,"  "transfer,"  or  "scratch 
sale,"  "pair  off,"  or  "matched,"  "pass  out,"  "set-off,"  "give  up," 
through  a  clearing  house  or  clearing  association,  or  otherwise. 

(e)  The  gross  amount  of  the  contracts  of  sale. 

(f)  The  tax  paid  thereon. 

(g)  The  number  of  contracts  both  of  purchase  and  sale  left  open 
at  the  end  of  the  month. 

(h)  The  amount  of  stamps  on  hand  from  preceding  month, 
(i)  The  amount  of  stamps  purchased  during  month, 
(j)  The  amount  of  stamps  used  during  month. 
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(k)   Balance  of  stamps  on  hand  at  end  of  month. 

(1)  The  origin  of  the  order  of  the  contracts,  whether  domestic  or 
foreign. 

Such  returns  shall  be  made  upon  forms  to  be  furnished,  upon 
application,  by  the  collector  of  internal  revenue,  or  other  designated 
officer  of  the  district  in  which  the  exchange,  board  of  trade,  or  other 
similar  place  is  located.     (Regulations  No.  40,  Part  2,  art.  8.) 

§  454,     Returns  by  Clearing  Houses 

Every  clearing  house,  or  clearing  association,  shall  on  or  before 
the  15th  day  of  each  month,  and  at  any  other  time  required,  render 
in  writing,  under  oath,  a  return,  for  the  preceding  month  or  for 
any  other  period  designated,  to  the  Commissioner  of  Internal  Reve- 
nue of  all  facts  in  their  possession  showing: 

(a)  The  number  of  contracts  "long"  and  "short"  for  each  mem- 
ber brought  forward  from  the  preceding  month. 

(b)  The  number  of  contracts  bought  or  sold  by  each  member  of 
the  association. 

(c)  The  number  of  tons,  pounds,  bales,  bushels,  bags,  mats,  bar- 
rels, or  gallons,  or  other  units  of  weight  or  measure  involved  in 
such  contracts,  as  the  case  may  be. 

(d)  The  month  in  which  such  product,  merchandise,  or  commod- 
ity is  to  be  delivered. 

(e)  The  method  of  settlement  of  said  contracts,  i.  e.,  whether 
by  "set-off,"  "notice,"  or  "delivery,"  or  by  any  other  method. 

(f)  The  number  of  open  contracts  "long"  and  "short"  for  each 
member  carried  to  the  following  month. 

Such  returns  shall  be  made  upon  forms  to  be  furnished,  upon 
application,  by  the  collector  of  internal  revenue  of  the  district,  or 
other  designated  officer,  in  which  the  clearing  house  or  clearing 
association  is  situated.    (Regulations  No.  40,  Part.  2,  art.  y.) 

§  455.     Failure  to  Make  Returns ;   Inspection  of  Books 

If  any  person,  or  clearing  house  or  clearing  association,  required 
to  make  returns  by  this  act,  or  the  regulations  thereunder,  shall 
fail  or  refuse  to  make  any  return  within  the  time  prescribed  in 
these  regulations,  or  designated  by  the  Commissioner  of  Internal 
Revenue,  then  the  same  shall  be  made  by  an  internal-revenue  offi- 
cer, upon  inspection  of  the  books  and  papers  of  the  person,  or  clear- 
ing house,  or  clearing  association,  so  required ;  but  the  making  of 
said  return  by  an  internal-revenue  officer  shall  not  relieve  the  per- 
son in  default,  from  any  penalty  incurred  by  reason  of  his  failure 
to  make  such  return. 
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Any  officer  designated  by  the  Commissioner  of  Internal  Revenue 
shall  have  authority  to  examine  the  books,  papers,  and  records  kept 
pursuant  to  these  regulations,  and  may  require  the  production  of 
any  other  books,  records,  papers,  or  statements  of  account,  neces- 
sary to  determine  any  liability  to  the  tax  imposed  by  this  act,  or  the 
observance  of  the  provisions  of  the  regulations  made  in  accord- 
ance therewith.    (Regulations  No.  40,  Part  2,  art.  10.) 

§  456.     Promissory  Notes  and  Similar  Instruments 

The  stamp  tax  is  imposed  on  "drafts  or  checks  payable  otherwise 
than  at  sight  or  on  demand  upon  their  acceptance  or  delivery  with- 
in the  United  States,  whichever  is  prior,  promissory  notes,  except 
bank  notes  issued  for  circulation,  and  for  each  renewal  of  the  same, 
for  a  sum  not  exceeding  $100,  2  cents,  and  for  each  additional  $100 
or  fractional  part  thereof,  2  cents."  Revenue  Act  of  1918,  Schedule 
A,  par,  6.)  But  the  War  Finance  Corporation  Act,  April  5,  1918, 
provides  that  "no  stamp  tax  shall  be  required  or  imposed  upon  a 
promissory  note  secured  by  the  pledge  of  bonds  or  obligations  of 
the  United  States  issued  after  April  24,  1917,  or  secured  by  the 
pledge  of  a  promissory  note  which  itself  is  secured  by  the  pledge 
of  such  bonds  or  obligations,  provided,  that  in  either  case  the  par 
value  of  such  bonds  or  obligations  shall  equal  the  amount  of  such 
note." 

Promissory  notes  under  seal  are  taxable  the  same  as  other  prom- 
issory notes,  and  not  as  bonds.  (T.  D.  2051,  Nov.  9,  1914.)  And  a 
written  agreement  signed  by  four  persons  jointly  and  severally 
promising  to  pay  to  a  fifth  person  the  sums  set  opposite  their 
names,  requires  but  a  single  stamp.^^  No  stamp  is  required  upon 
the  transfer  by  indorsement  of  a  promissory  note.  (T.  D.  2051, 
Nov.  9,  1914.)  Treasury  notes  issued  by  a  foreign  government, 
and  placed  for  sale  in  this  country  through  bankers  or  brokers,  are 
not  subject  to  the  stamp  tax  as  promissory  notes.  (T.  D.  2180, 
March  26,  1915.)  A  promissory  note  drawn  in  a  foreign  country 
and  placed  in  the  mails  in  that  country  for  delivery  to  a  person  re- 
siding in  the  United  States  is  not  taxable.  For  delivery  of  commer- 
cial paper  is  necessary  for  its  completion,  and  such  an  instrument 
is  delivered  when  placed  in  the  mails,  so  that  the  laws  of  the  for- 
eign country  would  determine  the  validity  of  the  contract,  even  if 
the  instrument  is  made  payable  in  the  United  States.  On  the  other 
hand,  a  promissory  note  drawn  in  the  United  States  and  placed  in 
the  mails  for  delivery  to  a  person  residing  in  a  foreign  country,  is 

11  Ballard  v.  BurnsiUe,  49  Barb.  (N.  Y.)  102. 
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taxable.  (T.  D.-  2170,  March  4,  1915.)  Coupons  or  interest  notes 
attached  to  and  forming  part  of  a  bond  or  principal  note  are  not 
subject  to  tax  as  promissory  notes,  even  though  they  are  in  the  form 
of  such  notes.  (T.  D.  2101,  Dec.  24,  1914.)  Policy  loan  and  pre- 
mium extension  agreements  are  not  promissory  notes  as  contem- 
plated by  the  law,  and  therefore  are  not  liable  to  the  stamp  tax. 
(T.  D.  2599,  Dec.  3,  1917.) 

In  regard  to  instruments  of  an  ambiguous  or  unusual  character, 
it  is  well  to  remember  the  statement  of  the  Supreme  Court  that 
"the  liability  of  an  instrument  to  a  stamp  duty,  as  well  as  the 
amount  of  such  duty,  is  determined  by  the  form  and  face  of  the  in- 
strument, and  cannot  be  affected  by  proof  of  facts  outside  of  the 
instrument  itself."  ^^  It  has  been  held  that  a  receipt  for  money 
loaned,  importing  an  obligation  to  repay  it,  requires  a  stamp. ^^ 
A  receipt  given  by  a  loan  company  for  property  received  as  se- 
curity for  a  debt  is  not  a  promissory  note ;  but  if  the  receipt  in- 
cludes a  promise  to  pay  a  certain  sum  of  money  at  a  specified  time, 
with  interest,  this  makes  it  a  promissory  note,  on  which  the  maker 
could  be  sued  at  law,  and  therefore  it  is  taxable.  (T.  D.  2170, 
March  4,  1915.)  In  regard  to  the  taxability  of  contracts  for  the 
purchase  of  pianos,  machinery,  or  other  merchandise,  in  which, 
among  other  conditions  and  provisions,  there  is  included  an  agree- 
ment to  pay  the  vendor  a  stipulated  sum  of  money  at  a  stated  time, 
with  interest,  for  value  received,  it  is  held  by  the  Treasury  De- 
partment that  if  this  agreement  is  in  form  and  effect  a  good  and 
valid  promissory  note,  upon  which  the  maker  would  be  liable  in  a 
suit  at  law,  it  is  taxable  as  a  promissory  note  under  the  act.  But 
if  the  contract  merely  provides  for  the  payment  of  the  purchase 
price  in  installments  and  enumerates  the  dates  upon  which  such 
payments  are  due,  stating  that  in  default  of  payment  the  vendor 
may  take  the  property,  such  an  agreement  is  not  a  promissory  note, 
(T.  D.  2170,  March  4,  1915.) 

§  457.     Same ;  Loans  by  Insurance  Companies  on  their  Policies 

An  important  ruling  by  the  Treasury  Department  under  an  earlier 
stamp-tax  act  was  as  follows :  "It  appears  that  it  is  the  prac- 
tice (in  some  cases  required  by  law)  for  life  insurance  companies  to 
make  loans  to  persons  insured  therein  on  the  security  of  their  pol- 
icies, and  that  while  the  agreements  evidencing  such  loans  are 
usually  in  the  form  of  conventional  promissory  notes,  they  contain 
other  provisions  entirely  inconsistent  with  the  general  character 


12  United  States  v.  Isham,  17  Wall.  496,  21  L.  Ed.  728. 
IS  Hoops  V.  Atkins,  41  Ga.  109. 
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and  functions  of  promissory  notes  and  negotiable  paper  generally. 
Such  agreements  commonly  provide  that  the  remedy  of  the  com- 
pany, in  case  the  loan  or  interest  thereon  be  not  paid  when  due, 
is  to  be  that  the  amount  thereof  shall  be  deducted  from  the  divi- 
dends due  the  insured  on  his  policy,  or,  in  some  cases,  that  the  pol- 
icy shall  be  canceled  and  a  paid-up  policy  then  issued  in  lieu  of  the 
canceled  policy  in  an  amount  to  be  expressed  in  proportion  to 
the  sum  due  the  company  on  the  unpaid  loan  and  interest.  Such 
agreements,  in  the  opinion  of  this  office,  are  not  promissory  notes 
within  the  usual  conception  of  the  term  or  within  the  intent  and 
purpose  of  the  Act  of  October  22,  1914  [imposing  stamp  taxes], 
they  giving  to  the  lenders  not  a  right  to  collect  a  sum  certain  and 
at  all  events,  but  merely  a  right  to  set  off  against  an  asset  of, 
or  a  debt  owing  to,  the  insured  (unpaid  dividends  or  paid-up  val- 
ue of  the  policy)  a  debt  owed  by  the  assured  to  the  company.  Such 
agreements,  this  office  holds,  therefore,  are  not  subject  to  tax  as 
promissory  notes  under  the  act  in  question."  (T.  D.  2097,  Dec. 
19,  1914.) 

§  458.     Same ;  Note  with  Warrant  of  Attorney 

A  provision  in  a  note  authorizing  any  attorney  at  law  to  ap- 
pear for  the  maker  and  confess  judgment  against  him  in  favor  of 
the  holder  in  any  court,  does  not  make  it  necessary  to  stamp  the 
instrument  as  a  power  of  attorney  in  addition  to  its  taxability  as 
a  promissory  note.^* 

§  459.     Same;   Renewals  and  Extensions 

A  contract  or  agreement  extending  either  a  chattel  mortgage  or  a 
mortgage  of  real  estate  is  not  taxable ;  but  if  such  extension  effects 
the  renewal  of  promissory  notes,  either  embodied  in  the  mortgage 
or  given  in  connection  with  it,  the  renewal  of  such  notes  is  taxable. 
(T.  D.  2170,  March  4,  1915.)  "Part  payment  of  a  note  after  it  has 
become  due,  or  payment  of  accrued  interest  after  maturity,  the 
note  being  allowed  to  run,  and  the  holder  neither  losing  nor  post- 
poning his  right  of  action,  is  merely  in  the  nature  of  a  forbear- 
ance, and  is  not  taxable  as  a  renewal."  (T.  D.  2265,  Nov.  22,  1915.) 
Where  notes  secured  by  a  deed  of  trust  are  used  as  collateral,  the 
deed  of  trust  and  the  notes  are  required  to  be  stamped,  not  on  the 
basis  of  their  face  value,  but  on  the  amount  for  which  they  are 
pledged  (that  is  to  say,  the  memorandum  of  their  pledge  must 
be  so  stamped.)     This  pledge  of  notes  and  deed  of  trust  does  not 

1*  Treat  v.  Tolman,  113  Fed.  892,  51  C.  C.  A.  522;  T.  D.  2081,  Dec.  8,  1914. 
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require  to  be  stamped  again  because  of  renewals  of  the  notes  held 
as  collateral,  if  the  pledge  itself  is  not  renewed.  (T.  D.  2051,  Nov. 
9,  1914.) 

§  460.      Drafts,  Checks,  and  Orders  for  Money 

There  is  at  present  no  stamp  tax  on  ordinary  drafts  or  on  checks 
on  banks,  if  they  are  payable  at  sight  or  on  demand,  as  is  com- 
mon with  such  instruments.  The  Treasury  Department  ruled 
under  former  laws  that  drafts,  acceptances,  overdrafts,  and  post- 
dated checks  were  not  taxable  as  promissory  notes,  even  though 
used  in  such  a  way  as  to  perform  some  of  the  functions  of  notes. 
(T.  D.  2170,  March  4,  1915.)  But  a  post-dated  check  would  cer- 
tainly be  subject  to  the  present  tax,  since  it  is  "payable  otherwise 
than  at  sight  or  on  demand."  The  Treasury  Regulations  now  in 
force  state  that  the  general  rule  is  that  a  draft  or  check  delivered 
within  the  United  States  is  subject  to  the  tax  if  expressed  to  be 
payable  otherwise  than  at  sight  or  on  demand.  Accordingly,  an 
ordinary  sight  draft  with  a  bill  of  lading  attached  is  not  taxable, 
but  a  draft  expressed  to  be  payable  at  sight  "on  arrival  of  car,"  or 
containing  a  memorandum  to  hold  until  arrival  of  car,  is  taxable. 
A  sight  draft,  accompanied  by  instructions  outside  the  instrument, 
as,  "Do  not  present  until  arrival  of  car,"  or  some  such  memoran- 
dum, is  not  taxable.  A  sight  draft  accepted  and  paid  for  the  drawee 
by  the  collecting  bank,  which  holds  it  and  charges  interest  until 
the  drawee  takes  it  up,  is  not  taxable.  A  draft  might  be  drawn 
stating  no  time  for  payment,  which  would  class  it  as  a  sight  draft, 
and  be  accepted  at  ninety  days,  which  would  change  its  nature. 
If  negotiated  or  delivered  before  acceptance,  the  holder  would  be 
obliged  to  stamp  it  on  acceptance,  in  default  of  which  both  he  and 
the  acceptor  would  be  liable  for  the  statutory  penalty.  (T.  D. 
2682,  March  26,  1918.) 

It  is  also  stated  to  be  the  general  rule  that  a  taxable  draft 
or  check  becomes  subject  to  the  tax  concurrently  with  its  de- 
livery or,  under  the  statute  as  it  now  stands,  "upon  acceptance 
or  delivery  within  the  United  States,  whichever  is  prior."  If  a 
draft  was  drawn  and  accepted  before  the  passage  of  the  act, 
but  not  delivered  or  negotiated  until  afterwards,  the  tax  is  pay- 
able. If  a  draft  is  presented  to  the  drawee  for  acceptance  and  dis- 
count by  him,  stamps  must  first  be  affixed  by  the  drawer,  for  the 
acceptance  and  delivery  are  simultaneous.  .  The  payee  or  the  in- 
dorsee from  the  drawer  must  see  to  it  that  the  drawer,  as  the 
person  who  "makes,  signs,  or  issues,"  the  draft,  pays  the  tax  be- 
fore delivery.     Penalties  are  imposed  by  the  act  on  anyone  who 
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"makes,  signs,  issues,  or  accepts"  an  instrument  subject  to  the, 
stamp  tax  without  its  being  properly  stamped;  but  the  word  "ac- 
cept" is  here  used  in  the  general  sense  of  "receive,"  not  in  the 
special  sense  peculiar  to  drafts.  No  drawee  accepting  an  unstamp- 
ed undelivered  draft  would  violate  the  law;  but  if  the  draft  has 
already  become  taxable  because  of  a  prior  delivery,  the  acceptor 
must  be  sure  that  stamps  are  affixed.     (Idem.) 

A  taxable  draft  or  check  becomes  subject  to  the  tax  if  delivered 
within  the  territorial  jurisdiction  of  the  United  States.  This 
rule  means  that  the  tax  does  not  attach  to  a  draft  drawn  and  ac- 
cepted here  but  delivered  abroad,  whether  before  or  after  accept- 
ance, but  does  attach  to  a  draft  delivered  here,  whether  before 
or  after  acceptance,  although  drawn  and  accepted  abroad.  In  gen- 
eral, a  draft  sent  through  the  mail  is  delivered  when  and  where 
deposited  in  the  mail  addressed  to  the  payee  or  the  indorsee  from 
the  drawer.  If  a  draft  drawn  abroad  on  a  foreign  drawee,  with  a 
foreign  payee,  passes  through  a  bank  here  in  the  course  of  collec- 
tion, no  tax  is  payable  unless  it  should  be  delivered  by  an  agent 
of  the  drawee  to  an  agent  of  the  payee  within  the  United  States. 
Because  of  the  constitutional  restriction  that  no  tax  or  duty  shall 
be  laid  on  articles  exported  from  any  state,  drafts  with  bill  of 
lading  attached  covering  goods  in  the  course  of  exportation  are 
not  subject  to  the  tax,     (Idem.) 

The  stamp  tax  attaches  to  time  drafts  covering  articles  shipped 
from  a  state  of  the  United  States  to  Alaska,  Hawaii,  and  the 
Canal  Zone;  and  although  time  drafts  covering  shipments  to  the 
Virgin  Islands,  the  Philippines,  and  Porto  Rico  are  not  subject  to 
the  tax,  time  drafts  covering  articles  shipped  to  the  United  States 
from  the  Virgin  Islands,  the  Philippines,  or  Porto  Rico  must  be 
stamped  upon  coming  into  the  United  States.  (T.  D.  2782,  Dec. 
24,  1918.) 

In  a  case  where  a  debtor  placed  a  note  due  to  him  in  the  hands 
of  defendant,  a  creditor,  to  receive  the  amount  and  take  out  his 
indebtedness,  and  afterwards  wrote  to  the  plaintiff,  another  cred- 
itor, that  he  should  receive  his  debt  from  the  proceeds  of  the  note 
after  defendant  was  paid,  and  the  plaintiff,  by  direction  of  the 
debtor,  showed  the  letter  to  the  defendant,  who  promised  to  pay 
the  money  when  received,  it  was  held  that  the  letter  was  not  an 
order  or  promise  to  pay  money  or  a  note  or  an  assignment,  and 
therefore  was  not  an  instrument  requiring  a  revenue  stamp. ^^  But 
in  another  case,  it  appeared  that  a  mercantile  company,  by  an  ar- 

15  Boyd  V.  Hood,  57  Pa.  98. 
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rangement  with  a  cotton-mill  company,  sold  goods  to  the  em- 
ployees of  the  latter,  which  paid  the  accounts  therefor  on  presen- 
tation from  wages  due  the  employees.  The  mercantile  company 
required  each  purchaser  to  sign  an  order  on  the  mill  company  for 
the  amount  of  his  purchase,  which  orders,  however,  were  not  pre- 
sented, but  were  filed  and  kept  as  vouchers  by  the  mercantile  com- 
pany, which  guarantied  the  correctness  of  the  accounts  which  it 
presented.  It  was  held  that  such  orders  were  "orders  for  the 
payment  of  money"  within  the  meaning  of  the  revenue  law  and 
required  to  be  stamped.^* 

§  461.     Deeds  and  Other  Conveyances 

The  stamp  tax  is  laid  upon  every  "deed,  instrument,  or  writing, 
whereby  any  lands,  tenements,  or  other  realty  sold  shall  be  granted, 
assigned,  transferred,  or  otherwise  conveyed  to,  or  vested  in,  the 
purchaser  or  purchasers,  or  any  other  person  or  persons,  by  his, 
her,  or  their  direction,  when  the  consideration  or  value  of  the  in- 
terest or  property  conveyed,  exclusive  of  the  value  of  any  lien  or 
encumbrance  remaining  thereon  at  the  time  of  sale,  exceeds  $100 
and  does  not  exceed  $500,  50  cents;  and  for  each  additional  $500 
or  fractional  part  thereof,  50  cents.  This  subdivision  shall  not 
apply  to  any  instrument  or  writing  given  to  secure  a  debt."  (Rev- 
enue Act  of  1918,  Schedule  A,  par.  7.) 

Under  exactly  similar  language  in  earlier  tax  laws,  it  was  ruled 
that  a  contract  for  the  sale  of  real  estate,  which  passes  no  title,  but 
provides  for  the  issuance  of  a  deed  at  some  future  date  upon  the  ful- 
fillment of  certain  conditions,  is  not  subject  to  the  tax  if  executed  by 
the  owner  of  the  land ;  and  that,  for  similar  reasons,  deeds  in  escrow 
do  not  become  subject  to  the  tax  until  the  final  delivery  is  made.  (T. 
D.  2115,  Jan.  4,  1915.)  A  quitclaim  deed  given  for  no  consideration, 
or  for  the  nominal  consideration  of  $1,  for  the  purpose  of  correcting 
a  flaw  in  the  title,  is  not  subject  to  the  tax;  nor  a  partition  deed 
which  is  operative  in  defining  boundary  lines  or  in  showing  by 
location  the  interest  of  each  tenant  in  common ;  nor  deeds  to  burial 
sites,  which  do  not  convey  title  to  land,  but  only  a  right  to  sepul- 
ture, to  erect  monuments,  etc. ;  nor  a  deed  executed  by  a  debtor 
covering  an  assignment  of  property  to  a  trustee  to  be  held  for  the 
benefit  of  a  creditor,  though,  if  the  trustee  sells  or  conveys  such 
property,  either  to  the  creditor  or  a  third  person,  the  deed  executed 
by  him  is  taxable.  (T.  D.  2115,  Jan.  4,  1915.)  So,  deeds  that  are 
simply  confirmatory,  and  do  not  vest  a  title  not  already  vested, 

16  Granby  Mercantile  Co.  v.  Webster  (C.  C.)  98  Fed.  604. 

Bl.Fed.Tax.(4th  Ed.)— 30  ^465) 


§    461  FEDERAL  TAXES  (Ch.  18 

are  exempt  from  the  tax;  and  releases  of  mortgages  and  deeds  of 
trust  operating  as  mortgages  are  not  subject  to  the  tax,  no  matter 
in  what  form  they  are  executed.  (T.  D.  2051,  Nov.  9,  1914.)  Oil 
leases,  leases  of  mining  property,  long-term  mining  leases,  etc., 
which  in  themselves  convey  no  title  to  or  interest  in  real  prop- 
erty, are  exempt  from  the  tax.  (T.  D.  2115,  Jan.  4,  1915.)  But  a 
ground-rent  deed  is  taxable  as  a  conveyance  and  not  as  a  lease. 
(T.  D.  2051,  Nov.  9,  1914.)  Deeds  of  conveyance  executed  by  and 
between  tenants  in  common  are  not  taxable,  but  deeds  of  con- 
veyance between  joint  tenants  are  subject  to  the  tax.  (T.  D.  2051, 
Nov.  9,  1914.)  And  in  the  case  of  an  exchange  of  two  properties, 
the  deeds  transferring  title  to  each  are  subject  to  the  tax,  which 
should  in  each  case  be  computed  on  the  basis  of  the  actual  yalue 
of  the  interest  or  property  conveyed,  the  amount  of  any  lien  or 
encumbrance  being  deducted.  (T.  D.  2115,  Jan.  4,  1915.)  A  deed 
transferring  title  to  property  to  a  building  and  loan  association  for 
the  purpose  of  securing  a  loan  on  the  property  so  conveyed,  which 
property  is  immediately  reconveyed  to  its  owner,  is  not  subject 
to  the  tax,  nor  is  the  deed  of  reconveyance.  (T.  D.  2115,  Jan.  4, 
1915.)  The  conveyance  of  a  mine,  though  located  on  unpatented 
land  (that  is,  on  the  public  domain)  is  subject  to  the  stamp  tax. 
(T.  D.  2051,  Nov.  9,  1914.)  But  a  deed  of  conveyance  of  real  estate 
situated  in  a  country  that  is  not  United  States  territory  is  not  tax- 
able, though  both  the  grantor  and  grantee  are  citizens  and  resi- 
dents of  the  United  States.     (T.  D.  2051,  Nov.  9,  1914.) 

The  following  rulings  of  the  Treasury  Department  have  been 
made  with  reference  to  the  terms  of  the  present  statute:  A  con- 
tract for  the  sale  of  real  estate,  making  provision  for  future  de- 
livery by  deed,  is  not  subject  to  the  stamp  tax.  On  an  instrument 
conveying  real  estate  there  should  be  attached  a  tax  stamp  of  the 
face  value  corresponding  with  the  amount  representing  the  ven- 
dor's equity  conveyed.  Where  an  exchange  of  equal  equities  in 
real  estate  is  made  between  two  persons,  a  tax  stamp  should  be 
attached  to  each  of  the  two  deeds  corresponding  with  the  amount 
of  each  equity  exchanged.  In  determining  the  amount  of  incum- 
brance upon  real  estate  being  transferred,  no  consideration  is  to 
be  given  to  new  incumbrances  placed  upon  the  same  at  the  time 
of,  or  after,  the  sale.  Only  incumbrances  which  rest  on  the  prop- 
erty before  the  sale  and  which  are  not  removed  by  the  sale  are 
to  be  taken  into  consideration.  The  provisions  of  the  law  impos- 
ing taxes  upon  conveyances  of  real  estate  are  not  applicable  to 
leases,  and  tax  stamps  are  not  required  to  be  attached  to  such 
instruments.     (T.  D.  2599,  Dec.  3,  1917.) 

(466) 


Ch.  18)  STAMP  TAXES  §   463 

§  462.     Same;    Deeds  of  Sheriffs  and  Court  Officers 

The  fact  that  land  is  sold  on  execution  or  under  decree  of  fore- 
closure, and  that  the  deed  is  consequently  executed  by  the  sheriff, 
master  in  chancery,  or  other  officer  making  the  sale,  does  not  ex- 
empt the  conveyance  from  the  stamp  tax.  Making  the  deed  is  not 
a  judicial  function,  and  the  title  to  the  land  sold  is  merely  conveyed 
to  the  purchaser  at  a  judicial  sale  through  the  officer,  instead  of 
the  defendant  himself  making  the  deed.^^  The  purchaser  at  a 
judicial  sale  is  entitled  to  a  deed  which  will  be  a  defense  to  his  title 
in  any  tribunal  in  which  it  may  be  attacked,  and  hence  he  can  com- 
pel the  referee  or  other  officer  to  affix  thereto  the  proper  revenue 
stamps. ^^  And  the  fact  that  a  conveyance  is  made  by  a  master  com- 
missioner under  a  decree  of  foreclosure  in  which  the  priority  of 
liens  is  considered  and  settled,  ^nd  after  competitive  sale,  does  not 
affect  the  requirement  that  the  instrument,  being  a  "conveyance  of 
realty,"  shall  bear  the  proper  documentary  stamps.^® 

§  463.     Same;   Consideration  or  Value  as  Measure  of  Tax 

Since  the  stamp  tax  falls  upon  conveyances  only  "when  the  con- 
sideration or  value  of  the  interest  or  property  conveyed"  exceeds  a 
certain  amount,  it  would  appear  that  conveyances  of  realty  to 
trustees  or  other  persons  without  a  valuable  consideration  would 
not  be  taxable,  and  it  was  so  held  under  former  stamp-tax  acts. 
(T.  D.  2051,  Nov.  9,  1914.)  It  was  also  ruled  that  where  a  hus- 
band and  wife  make  a  deed  to  a  third  person,  who  immediately 
reconveys  the  property  to  the  wife,  no  actual  consideration  pass- 
ing in  either  case,  neither  deed  requires  a  stamp ;  and  that  a  deed 
issued  to  cover  a  gift  from  husband  to  wife,  or  from  parent  to 
child,  stating  the  consideration  as  "natural  love  and  affection  and 
$1",  or  a  deed  of  land  presented  as  a  gift  to  a  municipality,  in 
which  the  consideration  is  stated  to  be  the  grantor's  "desire  to 
promote  the  public  welfare,"  would  not  be  taxable.  (T.  D.  2115, 
Jan.  4,  1915.)  But  while  these  rulings  may  not  have  been  explicit- 
ly revoked,  it  is  understood  to  be  the  present  opinion  of  th6 
revenue  officers  that  all  such  instruments,  though  passing  with- 
out any  actual  or  tangible  consideration,  are  subject  to  the  tax, 
which,  in  that  case,  is  to  be  computed  upon  the  "value  of  the  in- 
terest or  property  conveyed."  At  any  rate,  merely  stating  a  nom- 
inal consideration  in  the  deed  will  not  save  it  from  the  necessity 

17  Crawford  v.  New  South  Farm  &  Home  Co.  (D.  C.)  231  Fed.  999. 

18  Loring  v.  Chase,  26  Misc.  Rep.  318,  56  N.  Y.  Supp.  312. 

19  Farmers'  L.  &  T.  Co.  v.  Council  Bluffs  Gas  &  Electric  Light  Co.  (C.  C.) 
90  Fed.  806. 
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of  being  stamped  if  an  actual  consideration  passed;  but  in  that 
case  the  tax  must  be  measured  by  the  actual  value  of  the  inter- 
est or  property  conveyed.  (T.  D.  2115,  Jan.  4,  1915.)  Stock  in  a 
corporation  is  a  valuable  consideration  for  the  transfer  of  real 
property,  and  a  deed  conveying  land  to  a  corporation  for  such  a 
consideration  is  taxable  in  proportion  to  the  value  of  the  property 
conveyed.  (T.  D.  2278,  Jan.  7,  1916.)  It  has  been  ruled,  however, 
that  where  half  the  purchase  price  is  paid  in  cash  and  a  promis- 
sory note  given  for  the  balance,  the  tax  on  the  deed  is  to  be  com- 
puted on  the  basis  of  the  cash  received,  and  the  note  is  taxable  un- 
der the  provision  of  the  statute  relating  to  promissory  notes.  (T. 
D.  2115,  Jan.  4,  1915.)  The  stamp  tax  on  a  deed  of  real  property 
made  by  a  sherifif  or  referee  to  the  mortgagee,  who  bids  in  the 
property  at  the  foreclosure  sale  to  satisfy  the  mortgage  lien,  should 
be  computed  on  the  amount  bid  for  the  property,  plus  the  costs, 
if  paid  by  the  purchaser.     (T.  D.  2159,  Feb.  19,  1915.) 

When  property  is  conveyed  subject  to  incumbrances,  the  tax  is 
to  be  computed  on  the  value  of  the  interest  transferred,  that  is,  on 
the  value  of  the  equity  of  redemption  or  the  value  of  the  property 
over  and  above  the  incumbrances,  not  on  its  entire  value.^**  But 
there  is  some  difficulty  in  determining  the  amount  of  the  tax 
where  a  mortgage  or  other  lien  is  given  back  simultaneously  with 
the  deed.  The  statute  allows  the  deduction  of  "any  lien  or  incum- 
brance remaining  thereon  at  the  time  of  sale."  And  the  Treasury 
Department  has  made  the  following  ruling :  "Where  the  purchaser 
receives  a  deed  conveying  the  entire  title  to  himself,  even  though 
it  be  received  under  a  specific  agreement  that  a  mortgage  or  lien 
thereon  will  immediately  ensue,  unless  such  mortgage  or  lien  is  evi- 
denced in  the  deed,  as  showing  that  its  execution  was  a  part  of,  or 
consideration  in,  the  original  sale  and  transfer  of  title,  the  tax  to 
be  imposed  upon  the  deed  should  be  computed  on  the  entire  amount 
of  consideration  given,  or  the  value  of  the  interest  or  property  con- 
veyed, and  the  note  or  notes  will  be  subject  to  the  tax  imposed  upon 
such  instruments  under  the  provisions  of  the  act.  In  short,  unless 
the  mortgage  given  by  a  purchaser  of  real  property,  at  the  time  of 
purchase,  is  specifically  evidenced  in  the  instrument  of  conveyance, 
the  only  incumbrances  which  may  be  deducted  from  the  amount  of 
actual  consideration  given,  or  the  actual  value  of  the  interest  or 
property  conveyed,  in  computing  the  amount  of  tax  to  be  imposed 
upon  the  deed,  are  those  which  rested  upon  the  property  at  the  time 
of  its  purchase."    (T.  D.  2123,  Jan.  11,  1915.) 

2  0  Central  Trust  Co.  v.  Columbus,  H.  V.  &  T.  Ry.  Co.  (C.  O.)  92  Fed.  919. 
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§  464.     Parcel-Post  Packages 

The  statute  imposes  "upon  every  parcel  or  package  transported 
from  one  point  in  the  United  States  to  another  by  parcel  post,  on 
which  the  postage  amounts  to  25  cents  or  more,  a  tax  of  1  cent  for 
each  25  cents  or  fractional  part  thereof  charged  for  such  transpor- 
tation, to  be  paid  by  the  consignor.  No  such  parcel  or  package 
shall  be  transported  until  a  stamp  or  stamps  representing  the  tax 
due  shall  have  been  affixed  thereto."  (Revenue  Act  of  1918,  Sched- 
ule A,  par.  14.)  Parcel-post  packages  mailed  in  this  country  to 
Porto  Rico  and  such  packages  mailed  in  Porto  Rico  to  otller  points 
therein  are  not  subject  to  the  stamp  tax.  (T.  D.  2599,  Dec.  3, 
1917.) 

§  465.     Custom-House  Entry 

The  stamp  tax  is  imposed  on  each  "entry  of  any  goods,  wares,  or 
merchandise  at  any  custom-house,  either  for  consumption  or  ware- 
housing, not  exceeding  $100  in  value,  25  cents ;  exceeding  $100  and 
not  exceeding  $500  in  value,  50  cents ;  exceeding  $500  in  value,  $1." 
(Revenue  Act  of  1918,  Schedule  A,  par.  8.) 

§  466.     Withdrawal  from  Bonded  Warehouse 

A  stamp  tax  of  50  cents  is  imposed  upon  each  "entry  for  the 
withdrawal  of  any  goods  or  merchandise  from  customs  bonded 
warehouse."  It  is  ruled  that  where  a  warehouse  entry  is  duly 
stamped,  and  the  goods  covered  thereby  are  transferred  under  re- 
warehouse  entries  to  one  or  more  bonded  warehouses,  the  goods  re- 
maining continuously  under  the  jurisdiction  and  control  of  the  gov- 
ernment, no  additional  stamp  tax  is  required  on  such  rewarehouse 
entries.     (T.  D.  35,688,  Customs,  Sept.  1,  1915.) 

§  467.     Passage  Tickets 

The  stamp  tax  is  imposed  on  every  "passage  ticket,  one  way  or 
round  trip,  for  each  passenger,  sold  or  issued  in  the  United  States, 
for  passage  by  any  vessel  to  a  port  or  place  not  in  the  United 
States,  Canada,  or  Mexico,  if  costing  not  exceeding  $30,  $1 ;  costing 
more  than  $30  and  not  exceeding  $60,  $3 ;  costing  more  than  $60, 
$5 ;  Provided,  that  such  passenger  tickets,  costing  $10  or  less,  shall 
be  exempt  from  taxation.' 

The  Treasury  regulations  covering  this  tax  are  as  follows :  The 
stamp  tax  is  imposed  on  the  cost  of  a  one-way  or  round-trip  tick- 
et, for  each  passenger,  sold  or  issued  in  the  United  States,  for 
passage  by  any  vessel  from  a  port  in  the  United  States,  Canada,  or 
Mexico,  to  a  port  or  place  not  in  the  United  States,  Canada,  or 
Mexico;   provided  the  cost  of  the  vessel's  proportion  exceed  $10. 
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If  passage  by  any  vessel  between  the  ports  or  places  mentioned 
be  part  of  a  through,  one-way,  or  round-trip  ticket  involving  trans- 
portation partly  by  rail  and  partly  by  water,  the  tax  applies  to 
that  proportion  of  the  amount  paid  which  accrues  to  such  vessel. 

The  tax  on  the  vessel's  proportion  of  the  selling  price  of  each 
ticket  follows : 

More  than  $10  but  not  exceeding  $30,  tax $1 

More  than  $30  but  not  exceeding  $60,  tax 3 

More  ^an  $60,  tax 5 

The  taxes  on  this  class  of  tickets  must  be  paid  in  adhesive  in- 
ternal-revenue stamps,  to  be  furnished  by  purchasers.  Such 
stamps  must  be  affixed  to  the  portion  of  the  ticket  or  on  the  order, 
covering  the  vessel  passage,  and  "the  person,  corporation,  partner- 
ship, or  association  using  or  affixing  the  same  shall  write  or  stamp 
or  cause  to  be  written  or  stamped  thereupon  the  initials  of  his  or 
its  name  and  the  date  upon  which  the  same  is  attached  or  used." 

Passage  tickets  issued  to  United  States  Government  and  foreign 
government  officials,  employees,  and  military  and  naval  forces,  as 
well  as  officials  of  States  and  their  political  subdivisions,  traveling 
in  the  course  of  their  duty  on  vessels  operated  privately  or  by  any 
government  are  not  taxable.  Passage  tickets  issued  to  private  in- 
dividuals traveling  on  vessels  operated  privately  or  by  any  gov- 
ernment are  taxable.     (Regulations  No.  42,  arts.  72-74.) 

§  468.     Proxies 

The  statute  (Act  Cong.  Oct.  3,  1917,  Schedule  A,  par.  11)  imposes 
a  stamp  tax  on  each  "proxy  for  voting  at  any  election  for  officers, 
or  meeting  for  the  transaction  of  business,  of  any  corporation,  ex- 
cept religious,  educational,  charitable,  fraternal,  or  literary  so- 
cieties, or  public  cemeteries,  10  cents."  The  stamp  may  be  af- 
fixed and  canceled  either  by  the  party  who  executes  the  proxy  or 
by  the  party  to  whom  the  proxy  is  given.  (T.  D.  2129,  Jan.  19, 
1915.)  And  where  proxies  are  sent  out  by  corporations  to  be  exe- 
cuted and  returned  to  the  corporation  or  to  the  person  named  in 
the  instrument,  such  proxies  may  be  stamped  after  execution  and 
delivery  by  the  person  receiving  the  same  as  the  agent  of  the 
person  executing  the  proxy.  (T.  D.  2067,  Nov.  23,  1914.)  A  ten- 
cent  stamp  is  required  for  each  signature  on  such  a  proxy,  if  exe- 
cuted by  several  persons  jointly.  (T.  D.  2129,  Jan.  19,  1915.)  It 
is  also  ruled  that  directors  of  a  corporation  are  "officers"  within  the 
meaning  of  the  act.  (T.  D.  2129,  Jan.  19,  1915.)  A  power  of  at- 
torney or  proxy  executed  by  a  person  residing  in  a  foreign  coun- 
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try  to  a  person  residing  in  this  country,  to  vote  at  the  election  of 
officers  of  a  corporation,  is  taxable,  since  the  instrument  is  not 
operative  and  effective  until  accepted  by  the  person  in  this  coun- 
try to  whom  it  is  issued.  But  such  proxies  issued  by  persons  in 
the  United  States,  authorizing  persons  in  foreign  countries  to  vote 
at  corporate  elections,  are  not  taxable.  (T.  D.  2129,  Jan.  19, 
1915.) 

§  469.     Powers  of  Attorney 

The  stamp  tax  is  upon  any  "power  of  attorney  granting  author- 
ity to  do  or  perform  some  act  for  or  in  behalf  of  the  grantor,  which 
authority  is  not  otherwise  vested  in  the  grantee,  25  cents.  This 
subdivision  shall  not  apply  to  any  papers  necessary  to  be  used 
for  the  collection  of  claims  from  the  United  States  or  from  any 
state  for  pensions,  back  pay,  bounty,  or  for  property  lost  in  the 
military  or  naval  service,  or  upon  powers  of  attorney  required  in 
bankruptcy  cases."  (Revenue  Act  of  1918,  Schedule  A,  par.  12.) 
Under  similar  provisions  in  other  acts,  the  Treasury  Department 
has  made  numerous  rulings.  Thus,  an  assignment,  for  a  valua- 
ble consideration,  of  debts,  mortgages,  bonds,  wages,  etc.,  ordina- 
rily transfers  to  the  assignee  all  the  rights  of  the  assignor  and  the 
remedies  necessary  for  their  enforcement,  and  it  is  held  that  the 
assignee  acquires  no  further  rights  under  a  power-of-attorney 
clause  in  the  assignment  than  are  conveyed  by  the  instrument  it- 
self, so  that  such  a  pro  forma  power  of  attorney  is  not  taxable. 
(T.  D.  2134,  Jan.  23,  1915.)  So,  a  power  of  sale  embodied  in  a 
mortgage  or  deed  of  trust  differs  from  a  power  of  attorney  in  many 
respects,  one  of  which  is  that  the  latter  always  creates  an  agency 
or  a  representative  relation,  whereas  a  mortgagee  under  a  power  of 
sale  acts  on  his  own  behalf  and  for  his  own  benefit;  and  hence 
such  a  power  of  sale  is  not  taxable  as  a  power  of  attorney.  (T.  D. 
2196,  May  3,  1915.)  So  the  pro  forma  power  of  attorney  to  trans- 
fer stock  on  the  books  of  the  corporation,  which  is  embodied  in 
the  assignment  printed  on  the  back  of  the  certificate  is  not  sub- 
ject to  the  stamp  tax.  (T.  D.  2085,  Dec.  9,  1914.)  And  the  ap- 
pointment by  a  depositor  of  a  deputy  to  have  access  to  a  safe- 
deposit  box  is  not  a  power  of  attorney.  (T.  D.  2134,  Jan.  23, 
1915.)  So  a  power  of  attorney  given  under  a  state  statute  which 
authorizes  payment  of  a  person's  poll  tax  to  be  made  for  him  by 
another  "duly  authorized  by  him  in  writing"  is  not  subject  to  the 
tax.  (T.  D.  2269,  Dec.  9,  1915.)  A  certified  copy  of  a  power  of 
attorney,  such  as  is  required  to  be  filed  in  some  of  the  executive 
departments  of  the  government  by  varipus  insurance  and  bonding 
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companies,  is  not  taxable.  (T.  D.  2134,  Jan.  23,  1915.)  But 
the  tax  is  on  the  power  of  attorney,  not  the  act  to  be  done  under 
it  or  the  subject  to  which  it  relates.  Hence  a  power  of  attorney 
to  sell  and  transfer  g'overnment  bonds  is  taxable.  (T,  D.  2051, 
Nov.  9,  1914.)  But  a  power  of  attorney  requires  only  one  25-cent 
stamp,  though  it  contains  a  power  of  substitution.  (T.  D.  2134, 
Jan.  23,  1915.) 

No  stamp  tax  is  imposed  upon  the  power  of  attorney  contained 
in  a  transfer  by  assignment,  absolute  or  as  collateral  security, 
of  an  interest  in  a  contract  of  insurance,  if  the  power  of  attorney 
grants  authority  to  do  or  perform  only  such  acts  for  or  in  behalf 
of  the  assignor  as  are  otherwise  vested  in  the  assignee.  Neither  a 
security  agreement  signed  by  a  prospective  borrower  of  a  bank, 
empowering  the  bank  to  apply  any  securities,  money  or  other  prop- 
erty of  the  prospective  borrower  in  the  hands  of  the  bank  to  satis- 
fy the  debt  of  the  borrower  to  the  bank,  nor  the  form  of  applica- 
tion for  the  loan,  is  included  in  the  class  of  instruments  made  sub- 
ject to  the  stamp  tax,  and  neither  is  therefore  subject  to  such  tax. 
(T.  D.  2599,  Dec.  3,  1917.) 

It  has  also  been  ruled  that  where  a  corporation,  by  resolution  of 
its  board  of  directors,  empowers  an  officer  thereof  to  sell,  assign, 
or  transfer  stock  or  bonds  standing  in  the  name  of  the  corporation, 
or  to  perform  any  act  in  the  name  of  the  corporation,  such  au- 
thority is  not  taxable  as  a  power  of  attorney,  for  the  reason  that  it 
is  necessary  for  a  corporation  to  perform  its  corporate  acts  through 
one  of  its  officers.  But  if  a  person  other  than  an  officer  of  the 
corporation  acting  in  his  official  capacity  is  given  this  authority, 
the  power  of  attorney  so  granted  will  require  the  stamp.  And  a 
general  power  of  attorney  granted  by  the  board  of  directors  to  a 
person  not  an  officer  of  the  corporation,  for  the  purpose  of  repre- 
senting the  corporation  in  transactions  of  a  like  kind  and  nature, 
such  as  conveying  land  or  acknowledging  deeds,  is  considered  as 
specific  authority  for  each  individual  transaction,  and  a  revenue 
stamp  is  required  on  each  instrument  containing  the  power  of  at- 
torney.   (T.  D.  2134,  Jan.  23,  1915.) 

The  tax  on  a  power  of  attorney  is  due  when  the  instrument  is 
executed  and  is  made  valid  by  acceptance,  and  not  when  the  power 
is  exercised.  For  this  reason,  a  power  of  attorney  executed  by  a 
person  residing  in  a  foreign  country  to  a  person  in  this  country  is 
taxable,  as  the  instrument  is  not  operative  until  accepted  by  the 
attorney  in  fact;  and  for  the  same  reason,  a  power  of  attorney  ex- 
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ecuted  by  a  person  residing  in  this  country  to  a  person  in  a  foreign 
country  is  not  taxable.    (T.  D.  2134,  Jan.  23,  1915.) 

The  exception  in  the  statute  as  to  powers  of  attorney  required 
in  bankruptcy  cases  was  probably  inserted  in  view  of  certain  de- 
cisions in  the  federal  courts  that  such  powers,  authorizing  one  to 
appear  for  a  creditor  in  bankruptcy  proceedings,  cast  his  vote, 
accept  compositions,  receive  payment  of  dividends,  and  th*^.  like, 
were  subject  to  the  law  and  must  be  stamped. ^^ 

§  470.     Playing  Cards 

The  provision  of  the  statute  is  for  a  levy  "upon  every  pack  of 
playing  cards  containing  not  more  than  fifty-four  cards,  manufac- 
tured or  imported,  and  sold,  or  removed  for  consumption  or  sale, 
a  tax  of  eight  cents  per  pack."  (Revenue  Act  of  1918,  Schedule  A, 
par.  13.)  This  provision,  it  is  ruled,  requires  that  each  pack  of 
cards  shall  show  a  stamp  denoting  the  payment  of  the  tax,  so  that 
a  dealer  may  not  reassemble  cards  from  packs  that  have  paid  the 
tax,  and  offer  the  reassembled  packs  for  sale  in  new  wrappings 
without  restamping.^^ 

§  471.     Instruments  Exempt  from  Stamp  Tax 

The  Revenue  Act  of  1918  (§  1101)  provides:  That  there  shall 
not  be  taxed  under  this  title  any  bond,  note,  or  other  instrument, 
issued  by  the  United  States,  or  by  any  foreign  Government,  or  by 
any  State,  Territory,  or  the  District  of  Columbia,  or  local  subdivi- 
sion thereof,  or  municipal  or  other  corporation  exercising  the  taxing 
power;  or  any  bond  of  indemnity  required  to  be  filed  by  any  per- 
son to  secure  payment  of  any  pension,  allowance,  allotment,  re- 
lief, or  insurance  by  the  United  States ;  or  stocks  and  bonds  is- 
sued by  co-operative  building  and  loan  associations  which  are  or- 
ganized and  operated  exclusively  for  the  benefit  of  their  mem- 
bers and  make  loans  only  to  their  shareholders,  or  by  mutual  ditch 
or  irrigating  companies. 

It  is  ruled  that  bonds  of  a  private  corporation  delivered  by  it  to 
the  United  States  Housing  Corporation  as  collateral  security  for 
a  loan  to  aid  the  borrower  in  performing  its  contract  with  the 
Housing  Corporation  are  subject  to  the  stamp  tax.  (T.  D.  2782, 
Dec.  24,  1918.) 

In  general,  any  document  is  exempt,  the  stamping  of  which  would 
make  it  necessary*that  the  government  (national  or  local)  should 

21  In  re  Hawley  (D.  C.)  220  Fed.  372 ;  In  re  Capitol  Trading  Co.  (D.  C.) 
229  Fed.  806. 

2  2  U.  S.  V.  Neustaedter  (C.  C.)  149  Fed.  1010. 
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furnish  or  pay  for  the  stamp.  (T.  D.  2073,  Nov.  23,  1914.)  Thus, 
no  stamp  is  required  upon  federal  or  state  shipments  of  government 
or  state  property,  for  which,  if  a  stamp  were  issued,  the  federal  or 
state  government  would  be  required  to  pay.  (T.  D.  2067,  Nov.  23, 
1914.)  So,  deeds  executed  by  a  state,  county,  town,  or  other  mu- 
nicipal corporation  are  not  subject  to  the  stamp  tax.  (T.  D.  2283, 
Jan.  19,  1916.)  On  the  same  principle,  the  bond  required  to  be  giv- 
en by  a  liquor  dealer  or  saloon  keeper  to  the  state  or  municipality, 
as  one  of  the  conditions  of  the  granting  of  a  license  to  him,  is  an  in- 
strumentality employed  in  the  carrying  on  of  government,  and  can- 
not be  taxed  by  the  federal  government.^^  So,  a  notary  public  ap- 
pointed under  the  laws  of  a  state  by  its  governor,  is  a  state  officer 
employed  in  the  exercise  of  functions  belonging  to  it  in  a  govern- 
mental capacity,  and  a  bond  which  he  is  required  to  execute  for  the 
faithful  discharge  of  his  duties,  as  a  condition  to  his  qualification, 
is  an  instrument  exempt  from  the  stamp  tax.^* 

Under  former  stamp-tax  laws  "certificates"  of  various  kinds  were 
subject  to  the  tax,  but  those  intended  for  the  use  of  the  government 
and  those  issued  for  a  public  purpose  were  held  to  be  exempt,  A 
recital  of  some  of  these  may  be  useful  as  tending  to  show  what  is 
an  "instrument  issued  in  the  exercise  of  a  governmental  function." 
The  Treasury  Department  ruled  that  the  following  were  exempt: 
Certificates  of  officers  of  the  United  States  or  of  any  state  or  mu- 
nicipality exercising  the  taxing  power,  given  in  the  discharge  of 
official  functions  necessary  in  carrying  on  the  machinery  of  gov- 
ernment ;  a  certificate  of  a  court  officer  under  the  direction  and  au- 
thority of  the  court,  necessary  to  give  effect  to  the  court  proceed- 
ings; court  processes,  such  as  writs  of  summons,  attachment,  sub- 
poena, warrants,  orders  of  court;  returns  or  reports  made  to  the 
government  for  its  own  use,  such  as  income  and  special  tax  re- 
turns, applications  for  licenses,  reports  made  to  the  Interstate  Com- 
merce Commission,  reports  made  to  the  Comptroller  of  the  Cur- 
rency, and  to  other  branches  of  the  federal  and  state  governments 
for  governmental  purposes  or  use;  certificates  issued  at  tax  sales 
or  certificates  of  redemption.  Also  certificates  were  held  exempt 
which  were  required  in  the  interest  of  the  public  health,  safety,  or 
welfare,  such  as  certificates  by  inspectors  of  steam  vessels,  loco- 
motives, boilers,  power  plants,  factories,  meats,  food  products,  lad- 
ing of  inflammables  or  explosives,  births,  marria^s,  death,  quaran- 

28  Ambrosini  v.  U.  S.,  187  U.  S.  1,  23  Sup.  Ct.  1,  47  L.  Ed.  49;    U.  S.  v. 
Owens  (D.  C.)  100  Fed.  70. 

24  Bettman  v.  Warwick,  108  Fed.  46,  47  C.  C.  A.  185. 
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tine,  health,  etc.;  certificates  issued  by  health  officers  relative  to 
state  statutes  regulating  the  employment  of  child  labor;  certificates 
given  under  state  laws  by  inspectors  and  weighers  of  grain,  and 
teachers'  certificates.     (T.  D.  2087,  Dec.  11,  1914.) 

The  exemption  extended  to  co-operative  building  and  loan  as- 
sociations extends  only  to  stocks  and  bonds  issued  by  such  com- 
panies; all  other  taxable  instruments  which  may  be  executed  and 
delivered  by  them  are  subject  to  the  tax.  (T.  D.  2044,  Nov.  9, 
1914.) 

Articles  of  incorporation,  applications  for  the  issuance  of  cor- 
porate charters,  and  contracts  for  the  performance  of  services,  are 
not  subject  to  the  stamp  tax.     (T,  D.  2599,  Dec.  3,  1917.) 

§  472.     Affixing  Stamps 

It  is  immaterial  which  of  the  parties  to  a  written  instrument  af- 
fixes the  revenue  stamp  thereto. ^^  And  the  stamp  need  not  be 
affixed  before  the  signing  or  partial  execution  of  the  instrument,  if 
it  is  done  before  the  paper  is  issued.^^  Copies  or  duplicates  of  tax- 
able instruments  are  not  ordinarily  required  to  be  stamped.  But  if 
such  copies  or  duplicates  are  meant  to  be  used  in  business,  the 
Treasury  Department  rules  that  they  should  have  written  or 
stamped  upon  them  the  words  "original  duly  stamped"  or  words  to 
that  effect.  (T.  D.  2073,  Nov.  23,  1914.)  But  under  the  Act  of 
1898,  which  imposed  a  stamp  tax  on  charter  parties  and  other  pa- 
pers relating  to  the  charter  of  a  vessel,  it  was  held  that  where  char- 
ter parties  were  executed  in  a  foreign  country  and  left  there,  but 
copies  were  made  and  brought  into  the  United  States  to  be  used  in 
their  place  for  the  benefit  of  one  or  both  of  the  parties,  such  copies 
were  subject  to  the  stamp  tax.-''  Upon  an  original  issue  of  bonds, 
it  is  a  substantial  compliance  with  the  law  if  the  stamps  denoting 
the  tax  are  affixed  either  to  the  bonds  or  to  the  indenture  under 
which  the  bonds  are  issued.  If  the  latter  method  is  adopted,  a 
notation  of  the  fact  should  be  printed  or  engraved  on  the  bonds. 
When  temporary  bonds  are  issued  the  stamps  should  be  affixed  to 
the  indenture,  and  a  notation  of  that  fact  made  on  both. the  tem- 
porary and  definitive  bonds.  (T.  D.  2164,  Feb.  20,  1915.)  It  should 
be  remembered  that  ordinary  postage  stamps  cannot  be  used  for  the 
payment  of  any  internal  revenue  taxes,  and  that  documentary  and 
proprietary  stamps  cannot  be  used  interchangeably.    And  "where 

2  6  Adams  v.  Dale,  29  Ind.  273;    Voight  v.  McKain,  2  Pittsb.  (Pa.)  522. 
2  6  Home  Title  Ins.  Co.  v.  Keith  (D.  C.)  230  Fed.  905. 

27  Simpson  v.  Treat  (C.  C.)  126  Fed.  1003.  See  Wright  v.  Michigan  Cent. 
R.  Co.,  130  Fed.  843,  65  C.  C.  A.  327. 
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a  stamp  of  the  proper  denomination  to  pay  the  tax  due  on  an  ar- 
ticle or  document  cannot  be  procured,  two  or  more  stamps  may  be 
used.  In  such  case  as  few  stamps  as  possible  should  be  attached, 
and  each  stamp  should  be  canceled  in  the  manner  provided  by  reg- 
ulation."   (T.  D.  2067,  Nov.  23,  1914.) 

§  473.     Method  of  Cancellation 

The  law  provides  that  "whenever  an  adhesive  stamp  is  used  for 
denoting-  any  tax  imposed  by  this  title,  except  as  hereinafter  pro- 
vided, the  person  using  or  affixing  the  same  shall  write  or  stamp 
or  cause  to  be  written  or  stamped  thereupon  the  initials  of  his  or 
its  name  and  the  date  upon  which  the  same  is  attached  or  used, 
so  that  the  same  may  not  again  be  used :  Provided,  that  the  Com- 
missioner of  Internal  Revenue  may  prescribe  such  other  method 
for  the  cancellation  of  such  stamps  as  he  may  deem  expedient." 
(Revenue  Act  of  1918,  §  1104.)  The  regulations  on  this  point 
made  by  the  Bureau  of  Internal  Revenue  under  the  Act  of  1914 
were  as  follows:  "The  person  using  or  affixing  the  stamp  shall 
w^rite  or  stamp  thereon,  with  ink,  the  initials  of  his  name  and  the 
date  (year,  month,  and  day)  in  which  the  same  shall  be  attached 
or  used,  or  shall,  by  cutting  and  canceling  said  stamp  with  a 
machine  or  punch,  which  will  affix  the  initials  and  date  as  afore- 
said, so  deface  the  stamp  as  to  render  it  unfit  for  reuse.  The  can- 
cellation by  either  method  should  not  so  deface  the  stamp  as  to 
prevent  its  denomination  and  genuineness  from  being  readily  de- 
termined. In  addition  to  the  foregoing,  stamps  of  the  value  of 
10  cents  or  more  shall  have  three  parallel  incisions  made  by  some 
sharp  instrument  lengthwise  through  the  stamp  after  the  stamp 
has  been  attached  to  the  document:  Provided,  this  will  not  be  re- 
quired where  stamps  are  canceled  by  perforation."  (T.  D.  2067, 
Nov.  23,  1914.) 

The  courts  have  held  that  a  revenue  stamp  is  effectually  can- 
celed when  it  is  so  defaced  that  it  cannot  be  used  a  second  time ;  -* 
that  the  sufficiency  of  the  cancellation  of  a  revenue  stamp  is  not  af- 
fected by  the  failure  to  affix  the  initials  of  the  party's  name;-® 
that  a  revenue  stamp  on  a  note  may  as  well  be  canceled  by  the  ini- 
tials of  the  payee  as  by  those  of  the  maker;  ^'^  and  that  where  there 
are  several  obligors  joining  in  a  bond,  it  is  not  necessary  that  all 
of  them  should  take  part  in  the  cancellation  of  the  stamp  (as  by 
putting  their  several  initials  upon  it),  but  it  may  be  done  by  one  of 

-8  Taylor  v.  Duncan,  .33  Tex.  440. 

2  9  Foster  v.  HoUey's  Adm'rs,  49  Ala.  593. 

3  0  Schultz  V.  Herndon,  32  Tex.  390. 
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them  alone.^^  Also  it  has  been  ruled  that  it  is  not  the  intent  of  the 
law  or  the  regulations  that  the  initials  of  an  individual  employee 
should  be  written  upon  a  revenue  stamp  which  he  affixes  to  a 
document  in  the  course  of  his  employment,  but  the  initials  of  the 
principal  for  whom  he  acts  will  be  sufficient.  (T.  D.  2113,  Jan.  5, 
1915.) 

§  474.     Effect  of  Failure  to  Stamp 

Earlier  revenue  laws  of  the  United  States  provided,  in  some  cas- 
es, that  a  conveyance  should  not  be  placed  on  the  record,  or  that 
other  instruments  should  not  be  admitted  in  evidence  in  the  courts, 
unless  duly  stamped.  But  the  present  act  contains  no  such  provi- 
sion. And  it  is  well  settled  that  in  the  absence  of  a  statute  so  pro- 
viding- the  failure  to  affix  a  revenue  stamp  to  a  taxable  instrument 
does  not  render  the  instrument  void.^^  Nevertheless  the  Internal 
Revenue  Bureau  holds  that  Act  Cong.  June  13,  1898,  §§  13-15  (30 
Stat.  454),  as  amended  by  Act  Cong.  March  2,  1901,  §  7  (31  Stat. 
940)  are  in  full  force  and  effect  and  unrepealed,  and  that  therefore 
a  recorder  of  deeds  is  justified  in  refusing  to  accept  for  record  a 
taxable  instrument  which  is  improperly  stamped  or  not  stamped 
at  all. 

§  475.     Penalties  for  Failure  to  Affix  Stamps  and  Failure  to  Cancel 

The  statute  declares  that  any  person  "is  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  pay  a  fine  of  not  more  than  $100 
for  each  offense,"  who  does  any  of  the  following  things : 

"Alakes,  signs,  issues,  or  accepts,  or  causes  to  be  made,  signed, 
issued,  or  accepted,  any  instrument,  document,  or  paper  of  any  kind 
or  description  whatsoever  without  the  full  amount  of  tax  thereon 
being  duly  paid; 

"Consigns  or  ships,  or  ca:uses  to  be  consigned  or  shipped  by  par- 
cel post,  any  parcel,  package,  or  article  without  the  full  amount  of 
tax  being  duly  paid ; 

"Manufactures  or  imports  and  sells,  or  offers  for  sale,  or  causes 
to  be  manufactured  or  imported  and  sold,  or  offered  for  sale,  any 
playing  cards,  package,  or  other  article  without  the  full  amount  of 
tax  being  duly  paid ; 

31  Teagarden  v.  Garver,  24  Ind.  399. 

8  2Nicol  V.  Ames  (C.  C.)  89  Fed.  144;  Dowell  v.  Applegate  (O.  C.)  7  Fed. 
881 ;  Goodwine  v.  Wands,  25  Ind.  101 ;  Adams  v.  Dale,  29  Ind.  273 ;  D'Ar- 
mond  V.  Dubose,  22  La.  Ann.  131,  2  Am.  Rep.  718;  Desmond  v.  Norris,  10 
Allen  (Mass.)  250 ;   Jacobs  v.  Cunningham,  32  Tex.  774. 

(477) 


§    475  FEDERAL  TAXES  (Ch.  18 

"Makes  use  of  any  adhesive  stamp  to  denote  any  tax  imposed  by 
this  title  without  canceling  or  obliterating  such  stamp  as  prescrib- 
ed in  [the  act]."    (Revenue  Act  of  1918,  §  1102.) 

In  addition  to  the  foregoing,  there  is  a  special  and  more  severe 
penalty  provided  for  failure  to  comply  with  the  law  in  respect  to 
stamping  sales  and  transfers  of  corporate  stock.  It  is  as  follows : 
"Any  person  liable  to  pay  the  tax  as  herein  provided,  or  anyone 
who  acts  in  the  matter  as  agent  or  broker  for  such  person,  who 
shall  make  any  such  sale,  or  who  shall  in  pursuance  of  any  such 
sale  deliver  any  certificate  or  evidence  of  the  sale  of  any  stock  or 
bill  or  memorandum  .thereof,  as  herein  required,  without  having 
the  proper  stamps  affixed  thereto,  with  intent  to  evade  the  fore- 
going provisions,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  pay  a  fine  of  not  exceeding  $1,000 
or  be  imprisoned  not  more  than  six  months,  or  both."  (Revenue 
Act  of  1918,  Schedule  A,  par.  4.) 

So  also,  in  regard  to  sales  on  produce  exchanges  or  boards  of 
trade,  it  is  provided  that  "any  person  liable  to  pay  the  tax  as 
herein  provided,  or  anyone  who  acts  in  the  matter  as  agent  or 
broker  for  such  person,  who  shall  make  any  such  sale  or  agree- 
ment of  sale,  or  agreement  to  sell,  or  who  shall,  in  pursuance  of 
any  such  sale,  agreement  of  sale,  or  agreement  to  sell,  deliver  any 
such  products  or  merchandise  without  a  bill,  memorandum,  or 
other  evidence  thereof  as  herein  required,  or  who  shall  deliver  such 
bill,  memorandum,  or  other  evidence  of  sale,  or  agreement  to  sell, 
without  having  the  proper  stamps  affixed  thereto,  with  intent  to 
evade  the  foregoing  provisions,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  pay  a  fine  of  not  exceed- 
ing $1,000,  or  be  imprisoned  not  more  than  six  months,  or  both." 
(Revenue  Act  of  1918,  Schedule  A,  par.  5.) 

§  476.  Penalties  for  Fraudulent  Removal,  Reuse,  or  Counterfeit- 
ing of  Stamps 

Every  person  is  declared  "guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  punished  by  a  fine  of  not  more  than  $1,000,  or 
by  imprisonment  for  not  more  than  five  years,  or  both,"  who  does 
any  of  the  following  acts : 

"(a)  Fraudulently  cuts,  tears,  or  removes  from  any  vellum, 
parchment,  paper,  instrument,  writing,  package,  or  article,  upon 
which  any  tax  is  imposed  by  this  title,  any  adhesive  stamp  or  the 
impression  of  any  stamp,  die,  plate,  or  other  article  provided,  made, 
or  used  in  pursuance  of  this  title; 

(b)   Fraudulently  uses,  joins,  fixes,  or  places  to,  with,  or  upon 
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any  vellum,  parchment,  paper,  instrument,  writing,  package,  or  ar- 
ticle, upon  which  any  tax  is  imposed  by  this  title,  (1)  any  adhesive 
stamp,  or  the  impression  of  any  stamp,  die,  plate,  or  other  article, 
which  has  been  cut,  torn,  or  removed  from  any  other  vellum,  parch- 
ment, paper,  instrument,  writing,  package,  or  article,  upon  which 
any  tax  is  imposed  by  this  title ;  or  (2)  any  adhesive  stamp  or  the 
impression  of  any  stamp,  die,  plate,  or  other  article  of  insufficient 
value ;  or  (3)  any  forged  or  counterfeit  stamp,  or  the  impression  of 
any  forged  or  counterfeited  stamp,  die,  plate,  or  other  article ; 

(c)  Willfully  removes,  or  alters  the  cancellation,  or  defacing 
marks  of,  or  otherwise  prepares,  any  adhesive  stamp,  with  intent 
to  use,  or  cause  the  same  to  be  used,  after  it  has  been  already  used, 
or  knowingly  or  willfully  buys,  sells,  offers  for  sale,  or  gives  away, 
any  such  washed  or  restored  stamp  to  any  person  for  use,  or  know- 
ingly uses  the  same; 

(d)  Knowingly  and  without  lawful  excuse  (the  burden  of  proof 
of  such  excuse  being  on  the  accused)  has  in  possession  any  washed, 
restored,  or  altered  stamp,  which  has  been  removed  from  any  vel- 
lum, parchment,  paper,  instrument,  writing,  package,  or  article." 
And  in  addition  it  is  provided  that  "any  such  reused,  canceled,  or 
counterfeit  stamp,  and  the  vellum,  parchment,  document,  paper, 
package,  or  article  upon  which  it  is  placed  or  impressed  shall  be 
forfeited  to  the  United  States."     (Revenue  Act  of  1918,  §  1103.) 

§  477.     Collection  of  Omitted  Stamp  Taxes 

Under  the  War  Revenue  Act  of  1898,  it  was  held  that  a  collec- 
tor had  no  authority  to  demand  and  collect  from  a  person  the  val- 
ue of  the  stamps  which  would  have  been  required  had  he  com- 
plied with  the  law  in  regard  to  stamping  given  instruments,  the 
only  penalty  for  a  violation  of  the  act  being  by  prosecution  and 
fine,  and  that  consequently  a  payment  by  such  person,  enforced  by 
the  collector  under  a  threat  of  suit,  was  illegally  exacted  and  might 
be  recovered  back.^^  But  the  present  statute  contains  a  provision 
that  "all  internal-revenue  laws  relating  to  the  assessment  and  col- 
lection of  taxes  are  hereby  extended  to  and  made  a  part  of  this  ti- 
tle, so  far  as  applicable,  for  the  purpose  of  collecting  stamp  taxes 
omitted  through  mistake  or  fraud  from  any  instrument,  document, 
paper,  writing,  parcel,  package,  or  article  named  herein,"  (Reve- 
nue Act  of  1918,  §  1105.)  Among  the  laws  thus  referred  to  is 
a  provision  that  the  Commissioner  of  Internal  Revenue  "is  here- 
by authorized  and  required  to  make  the  inquiries,  determinations, 

88  McClain  v.  Fleshman,  106  Fed.  880,  46  C.  O.  A.  15. 

(479) 


§    477  FEDERAL  TAXES  (Ch.  18 

and  assessments  of  all  taxes  imposed  by  this  title,  or  accruing  un- 
der any  former  internal  revenue  act,  where  such  taxes  had  not  been 
duly  paid  by  stamp  at  the  time  and  in  the  manner  provided  by  law, 
and  shall  certify  a  list  of  such  assessments,  when  made,  to  the 
proper  collectors  respectively,  who  shall  proceed  to  collect  and  ac- 
count for  the  taxes  and  penalties  so  certified."  Rev.  St.  U.  S.  § 
3182  (U.  S.  Comp.  St.  1916,  §  5904).  And  under  the  stamp-tax  act 
of  1914,  in  view  of  this  provision,  it  was  held  proper  for  the  Com- 
missioner to  assess,  and  for  collectors  to  demand  and  receive,  un- 
paid or  omitted  stamp  taxes.^* 

34  Calkins  v.  Smietanka  (D.  C.)  240  Fed.  138. 
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§  478.     Distilled  Spirits 

The  Revenue  Act  of  1918  (§  600)  provides:  "That  there  shall  be 
levied  and  collected  on  all  distilled  spirits  now  in  bond  or  that  have 
been  or  that  may  be  hereafter  produced  in  or  imported  into  the  United 
States,  except  such  distilled  spirits  as  are  subject  to  the  tax  provid- 
ed in  section  604  [relating  to  spirits  on  which  the  internal  revenue  tax 
has  already  been  paid  and  which  are  held  for  sale  and  are  subject  to  a 
floor  tax],  in  lieu  of  the  internal  revenue  taxes  now  imposed  thereon 
by  law,  a  tax  of  $2.20  (or  if  withdrawn  for  beverage  purposes  or  for 
use  in  the  manufacture  or  production  of  any  article  used  or  intended 
for  use  as  a  beverage,  a  tax  of  $6.40)  on  each  proof  gallon,  or  wine 
gallon  when  below  proof,  and  a  proportionate  tax  at  a  like  rate  on  all 
fractional  parts  of  such  proof  or  wine  gallon,  to  be  paid  by  the  dis- 
tiller or  importer  when  withdrawn,  and  collected  under  the  provisions 
of  existing  law."  It  is  held  that  the  internal  revenue  tax  on  spirits 
becomes  due  as  soon  as  the  spirits  are  produced.^ 

§  479.     Imported  Perfumes  Containing  Distilled  Spirits 

A  further  provision  of  the  act  of  1918  is  that  "in  lieu  of  the  internal 
revenue  tax  now  imposed  thereon  by  law,  there  shall  be  levied  and 
collected  upon  all  perfumes  hereafter  imported  into  the  United  States 
containing  distilled  spirits,  a  tax  of  $1.10  per  wine  gallon,  and  a  pro- 
portionate tax  at  a  like  rate  on  all  fractional  parts  of  such  wine  gallon. 
Such  tax  shall  be  collected  by  the  collector  of  customs  and  deposit- 
ed as  internal-revenue  collections  under  such  rules  and  regulations  as 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  may  prescribe."  (Revenue  Act  of  1918,  §  600.) 
Prior  to  this  enactment,  there  was  no  internal  revenue  tax  on  such  im- 
ported perfumes,  the  only  "tax  under  existing  law"  being  the  customs 
duty. 

§  480.     Tax  on  Ex:isting  Stocks  of  Distilled  Spirits 

The  so-called  "floor  tax"  on  distillates  imposed  by  the  act  of  1918  is 
found  in  the  following  provision :  "Upon  all  distilled  spirits  pro- 
duced in  or  imported  into  the  United  States  upon  which  the  internal- 
revenue  tax  now  imposed  by  law  has  been  paid,  and  which,  on  the 
day  after  the  passage  of  this  act,  are  held  by  any  person  and  intended 
for  sale  or  for  use  in  the  manufacture  or  production  of  any  article 
intended  for  sale,  there  shall  be  levied,  assessed,  collected,  and  paid 
a  floor  tax  of  $3.20,  if  intended  for  sale  for  beverage  purposes  or  for 
use  in  the  manufacture  or  production  of  any  article  used  or  intended 

1  United  States  Fidelity  &  Guaranty  Co.  v.  U.  S.,  J20  Fed.  592,  13G  C.  C. 
A.  50. 
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for  use  as  a  beverage,  on  each  proof  gallon,  and  a  proportionate  tax 
'at  a  like  rate  on  all  fractional  parts  of  such  proof  gallon."     (Revenue 
Act  of  1918,  §  604.) 

The  Treasury  Department  rules  that  "all  distilled  spirits  in  pos- 
session of  a  manufacturing  chemist,  pharmacist,  or  any  other  per- 
son, firm,  or  corporation,  held  for  sale,  although  not  for  sale  as  dis- 
tilled spirits  are  subject  to  the  additional  floor  tax.  Distilled  spirits 
in  the  possession  of  manufacturers  which,  in  the  legitimate  processes 
of  manufacture,  had  been  rendered  unfit  for  use  as  beverages,  are  not 
subject  to  the  additional  floor  tax,  but  the  manufacturing  processes 
must  have  been  bona  fide  and  not  for  the  mere  purpose  of  evasion. 
Non-beverage  distilled  spirits  taxable  at  the  rate  of  $2.20  per  proof 
gallon  may  be  used  by  manufacturers  of  flavoring  extracts  where  such 
extracts  are  unfit  for  use  as  a  beverage,  and  such  extracts  may  in  turn 
be  used  in  manufacturing  beverages."     (T.  D.  2566,  Oct.  27,  1917.) 

§  481.     Rectified  Spirits  and  Blended  Wines  and  Whiskies 

"In  addition  to  the  tax  imposed  by  this  act  on  distilled  spirits,  there 
shall  be  levied,  assessed,  collected,  and  paid  a  tax  of  30  cents  on  each 
proof  gallon  and  a  proportionate  tax  at  a  like  rate  on  all  fractional 
parts  of  such  proof  gallon  on  all  distilled  spirits  or  wines  hereafter 
rectified,  purified,  or  refined  in  such  manner,  and  on  all  mixtures  here- 
after produced  in  such  manner,  that  the  person  so  rectifying,  purify- 
ing, refining,  or  mixing  the  same  is  a  rectifier  within  the  meaning  of 
section  3244,  Revised  Statutes,  as  amended :  Provided  that  this  tax 
shall  not  apply  to  gin  produced  by  the  redistillation  of  a  pure  spirit 
over  juniper  berries  and  other  aromatics.  The  tax  imposed  by  this 
section  shall  not  attach  to  cordials  or  liqueurs  on  which  a  tax  is  im- 
posed and  paid  nor  to  the  mixing  and  blending  of  wines,  where  such 
blending  is  for  the  sole  purpose  of  perfecting  such  wines  according  to 
commercial  standards,  nor  to  blends  made  exclusively  of  two  or 
more  pure  straight  whiskies  aged  in  wood  for  a  period  not  less  than 
four  years  and  without  the  addition  of  coloring  or  flavoring  matter 
or  any  other  substance  than  pure  water  and  if  not  reduced  below  nine- 
ty proof :  Provided  that  such  blended  whiskies  shall  be  exempt  from, 
tax  under  this  section  only  when  compounded  under  the  immediate 
supervision  of  a  revenue  officer,  in  such  tanks  and  under  such  condi- 
tions and  supervision  as  the  Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the  Treasury,  may  prescribe."  "Any 
person  violating  any  of  the  provisions  of  this  section  shall  be  deemed 
to  be  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  fined 
not  more  than  $1,000  or  imprisoned  not  more  than  two  years.  He 
shall,  in  addition,  be  liable  to  double  the  tax  evaded  together  with  the 
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tax,  to  be  collected  by  assessment  or  on  any  bond  given."    (Revenue 
Act  of  1918,  §  605.)     Rectifiers  of  spirits  are  already  subject  to  an' 
annual  licnse  tax  of  $100,  if  they  produce  less  than  500  barrels  a  year, 
or  $200  if  they  produce  more  than  500  barrels. 

The  Treasury  Department  rules  that,  since  this  section  of  the  act 
imposes  a  tax  on  all  mixtures  produced  in  such  a  manner  as  to  cause 
the  i>erson  mixing  them  to  be  a  rectifier  within  Rev.  St.  §  3244,  U.  S. 
Comp.  St.  1916,  §  5971  (which  refers  to  mixing  wine  or  spirits  witli 
any  other  material  so  as  to  produce  a  "compound  liquor"),  any  re- 
tail liquor  dealer  who  manufactures  compound  liquors  in  advance  of 
sale,  or  except  to  fill  bar  orders  after  such  orders  have  be  on  received, 
will  be  held  liable  as  a  rectifier.    (T.  D.  2546,  Oct.  23,  1917.) 

§  482.     Beer  and  Other  Fermented  Liquors 

It  is  enacted  by  the  act  of  1918  that  "there  shall  be  levied  and  col- 
lected on  all  beer,  lager  beer,  ale,  porter,  and  other  similar  fermented 
liquor,  containing  one-half  per  centum  or  more  of  alcohol,  brewed  or 
manufactured  and  sold,  or  removed  for  consumption  or  sale,  within 
the  United  States,  by  whatever  name  such  liquors  may  be  called,  in 
lieu  of  the  internal  revenue  taxes  now  imposed  thereon  by  law,  a  tax 
of  $6,00  for  every  barrel  containing  not  more  than  thirty-one  gallons, 
and  at  a  like  rate  for  any  other  quantity  or  for  the  fractional  parts 
of  a  barrel  authorized  and  defined  by  law."  (Revenue  Act  of  1918,  § 
608.) 

§  483.     Wines,  Liqueurs,  and  Cordials 

The  Revenue  Act  of  1918  (§  611)  provides:  "That  upon  all  still 
wines,  including  vermuth,  and  all  artificial  and  imitation  wines  or  com- 
pounds sold  as  still  wine,  which  are  hereafter  produced  in  or  im- 
ported into  the  United  States,  or  which  on  the  day  after  the  passage 
of  this  Act  are  on  any  winery  premises  or  other  bonded  premises  or 
in  transit  thereto  or  at  any  customhouse,  there  shall  be  levied,  col- 
lected, and  paid,  in  lieu  of  the  internal-revenue  taxes  now  imposed 
thereon  by  law,  taxes  at  rates  as  follows,  when  sold,  or  removed  for 
consumption  or  sale: 

"On  wines  containing  not  more  than  14  per  centum  of  absolute  alco- 
hol, 16  cents  per  wine  gallon,  the  per  centum  of  alcohol  taxable  under 
this  section  to  be  reckoned  by  volume  and  not  by  weight ; 

"On  wines  containing  more  than  14  per  centum  and  not  exceeding 
21  per  centum  of  absolute  alcohol,  40  cents  per  wine  gallon; 

"On  wines  containing  more  than  21  per  centum  and  not  exceeding  24 
per  centum  of  absolute  alcohol,  $1  per  wine  gallon ; 

"All  such  wines  containing  more  than  24  per  centum  of  absolute  al- 
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coliol  by  volume  shall  be  classed  as  distilled  spirits  and  shall  pay  tax 
accordingly." 

It  is  further  provided  (§  613)  that  "upon  the  following  articles 
which  are  hereafter  produced  in  or  imported  into  the  United  States,  or 
which  on  the  day  after  the  passage  of  this  act  are  on  any  winery 
premises  or  other  bonded  premises  or  in  transit  thereto  or  at  any  cus- 
tomhouse, there  shall  be  levied,  collected,  and  paid  taxes  at  rates  as 
follows,  when  sold  or  removed  for  consumption  or  sale: 

"On  each  bottle  or  other  container  of  champagne  or  sparkling  wine, 
12  cents  on  each  one-half  pint  or  fraction  thereof ; 

"On  each  bottle  or  other  container  of  artificially  carbonated  wine, 
6  cents  on  each  one-half  pint  or  fraction  thereof ; 

"On  each  bottle  or  other  container  of  liqueurs,  cordials,  or  similar 
compounds,  by  whatever  name  sold  or  offered  for  sale,  containing  sweet 
wine  fortified  with  grape  brandy,  6  cents  on  each  one-half  pint  or  frac- 
tion thereof." 

Also,  on  all  wines,  liqueurs,  cordials,  etc.,  "upon  which  the  internal 
revenue  tax  now  imposed  by  law  has  been  paid  and  which  are  on  the 
day  after  the  passage  of  this  act  held  by  any  person  and  intended  for 
sale,  there  shall  be  levied,  collected,  and  paid  a  floor  tax  equal  to  the 
difference  between  the  tax  imposed  by  this  act  and  the  tax  so  paid. 
That  upon  all  sweet  wines  held  for  sale  by  the  producer  thereof  upon 
the  day  after  the  passage  of  this  act  there  shall  be  levied,  assessed, 
collected  and  paid  a  floor  tax  equivalent  to  30  cents  per  proof  gallon 
upon  the  grape  brandy  or  wine  spirits  used  in  the  fortification  of  such 
wine."    (Revenue  Act  of  1918,  §§  614,  615.) 

§  484.     Grape  Brandy  and  Wine  Spirits 

The  Revenue  Act  of  1918  (§  612)  provides :  "That  under  such  reg- 
ulations and  official  supervision  and  upon  the  giving  of  such  notices, 
entries,  bonds,  and  other  security  as  the  Commissioner,  with  the  ap- 
proval of  the  Secretary,  may  prescribe,  any  producer  of  wines  defined 
under  the  provisions  of  this  title,  may  withdraw  from  any  fruit  dis- 
tillery or  special  bonded  warehouse  grape  brandy  or  wine  spirits,  for 
the  fortification  of  such  wines  on  the  premises  where  actually  made: 
Provided,  that  there  shall  be  levied  and  assessed  against  the  producer 
of  such  wines  a  tax  (in  lieu  of  the  internal  revenue  tax  now  imposed 
'  thereon  by  law)  of  60  cents  per  proof  gallon  of  grape  brandy  or  wine 
spirits  whenever  withdrawn  and  hereafter  so  used  by  him  in  the  for- 
tification of  such  wines  during  the  preceding  month,  which  assessment 
shall  be  paid  by  him  within  ten  months  from  the  date  of  notice 
thereof." 
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§  485.     Non-Intoxicating  or  Soft  Drinks  and  Mineral  Waters 

The  Revenue  Act  of  1918  (§  628)  imposes  taxes  as  follows:  "(a) 
Upon  all  beverages  derived  wholly  or  in  part  from  cereals  or  sub- 
stitutes therefor,  and  containing  less  than  one-half  of  one  per 
centum  of  alcohol,  sold  by  the  manufacturer,  producer,  or  import- 
er, in  bottles  or  other  closed  containers,  a  tax  equivalent  to  15  per 
centum  of  the  price  for  which  so  sold;  and  upon  all  unfermented 
grape  juice,  ginger  ale,  root  beer,  sarsaparilla,  pop,  artificial  min- 
eral waters  (carbonated  or  not  carbonated),  other  carbonated  wa- 
ters or  beverages,  and  other  soft  drinks,  sold  by  the  manufacturer, 
producer,  or  importer,  in  bottles  or  other  closed  containers,  a  tax 
equivalent  to  10  per  centum  of  the  price  for  which  so  sold ;  and  (b) 
upon  all  natural  mineral  waters  or  table  waters,  sold  by  the  pro- 
ducer, bottler,  or  importer  thereof  in  bottles  or  other  closed  con- 
tainers, at  over  10  cents  per  gallon,  a  tax  of  2  cents  per  gallon." 

In  the  interpretation  of  similar  provisions  in  earlier  statutes,  the 
Treasury  Department  has  made  the  following  rulings:  As  to 
grape  juice  and  other  uncarbonated  soft  drinks:  The  tax  is  on  un- 
fermented grape  juice,  soft  drinks,  and  artificial  mineral  waters,  and 
fermented  liquors  containing  less  than  one-half  per  cent  of  alcohol, 
sold  by  the  manufacturer  in  bottles  or  other  closed  containers.  The 
tax  is  none  the  less  payable  because  a  tax  may  have  been  paid  on 
extracts  or  prepared  sirups  entering  into  the  manufacture  of  such 
soft  drinks.  The  manufacturer  may  be  a  bottler  or  the  proprietor  of 
a  soda  fountain.  Carbonated  fermented  liquors  containing  less 
than  one-half  per  cent  of  alcohol  are  to  be  classed  as  carbonated 
beverages  and  not  as  fermented  liquors  within  the  meaning  of  the 
statute,  and  are  accordingly  not  directly  taxed  unless  manufac- 
tured and  sold  by  the  manufacturer,  producer,  or  importer  of  the 
carbonic  acid  gas  used  in  carbonating  them.  Sweet  apple  cider  is 
taxed  if  it  contains  less  than  one-half  per  cent  of  alcohol  and  no 
added  sugar.  (Regulations  No.  44,  art.  31.)  As  to  natural  min- 
eral waters :  The  tax  is  1  cent  for  each  gallon  of  natural  mineral 
waters  or  table  waters  sold  by  the  producer,  bottler,  or  importer 
in  bottles  or  other  closed  containers  at  over  10  cents  per  gallon. 
A  mineral  water  sold  just  as  it  comes  from  the  ground,  except  for 
filtration,  is  subject  to  the  tax.  Distilled  waters,  aerated  waters, ' 
and  artesian  well  waters  sold  for  drinking  purposes  are  subject  to 
the  tax.  A  "bottler"  is  the  producer  or  any  person  who  puts  a 
liquid  in  bottles  or  other  closed  containers  and  sells  it.  (Idem,  art. 
33.) 
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Malt  tonics  and  extracts  containing  more  than  two  per  cent  of 
alcohol  and  less  than  twelve  per  cent  of  solids  due  to  malt  are  held 
to  be  fermented  malt  liquors.     (T.  D.  2717,  May  28,  1918.) 

§  486.     Same;   Returns  by  Manufacturers,  Bottlers,  and  Importers 

Each  manufacturer,  producer,  bottler,  or  importer  of  any  of  the 
articles  hereinabove  enumerated  must  make  monthly  returns  under 
oath  in  duplicate  and  pay  the  taxes  imposed  on  such  articles  to 
the  collector  of  internal  revenue  for  the  district  in  which  his  prin- 
cipal place  of  business  is  located.  The  returns  shall  be  made  on 
Form  726.  Instructions  for  preparing  will  be  found  on  the  back  of 
the  form.  The  returns  are  to  be  rendered  and  the  tax  paid  on  or 
before  the  last  'day  of  each  month  covering  the  transactions  of  the 
preceding  month,  the  first  return  to  cover  all  transactions  since  Oc- 
tober 3,  1917.  Where  articles  are  sold  over  a  period  of  time  under 
an  agreement  for  a  quantity  rebate,  the  tax,  if  originally  computed 
on  the  gross  price,  may  be  adjusted  in  the  return  for  the  month  in 
which  the  price  is  finally  determined.  Branch  houses  should  in 
general  make  reports  to  the  parent  house,  which  is  liable  to  make 
monthly  returns  of  the  sales  of  the  branch  house.  An  itinerant 
manufacturer  should  make  return  and  pay  the  tax  to  the  collector 
of  the  district  where  the  sales  are  made.  The  books  of  every  per- 
son liable  to  the  tax  shall  be  open  at  all  times  for  inspection  by  ex- 
amining internal  revenue  officers.     (Regulations  No.  44,  art.  34.) 

§  487.     Soda  Fountains  and  Ice  Cream  Parlors 

The  Revenue  Act  of  1918  (§  630)  provides  that  on  and  after  May 
1,  1919,  a  tax  shall  be  collected  and  paid,  at  the  rate  of  1  cent  for 
each  10  cents  or  fraction  thereof  of  the  amount  paid  to  any  person 
conducting  a  soda  fountain,  ice-cream  parlor,  or  other  similar  place 
of  business,  for  drinks  commonly  known  as  soft  drinks,  compound- 
ed or  mixed  at  such  place  of  business,  or  for  ice  cream,  ice-cream 
sodas,  sundaes,  or  other  similar  articles  of  food  or  drink,  when  any 
of  the  above  are  sold  on  or  after  such  date  for  consumption  in  or 
in  proximity  to  such  place  of  business.  Such  tax  shall  be  paid  by 
the  purchaser  to  the  vendor  at  the  time  of  the  sale  and  shall  be 
collected,  returned,  and  paid  to  the  United  States  by  such  vendor 
in  the  same  manner  as  provided  in  section  502. 

§  488.     Cigars  and  Cigarettes 

It  is  provided  by  §  700  of  the  Revenue  Act  of  1918 :  "That  upon 
cigars  and  cigarettes  manufactured  in  or  imported  into  the  United 
States,  and  hereafter  sold  by  the  manufacturer  or  importer,  or  re- 
moved for  consumption  or  sale,  there  shall  be  levied,  collected,  and 

(487) 


§    488  FEDERAL  TAXES  (Cll.  19 

paid  under  the  provisions  of  existing  law,  in  lieu  of  the  internal- 
revenue  taxes  now  imposed  thereon  by  law,  the  following  taxes, 
to  be  paid  by  the  manufacturer  or  importer  thereof — 

On  cigars  of  all  descriptions  made  of  tobacco,  or  any  substitute 
therefor,  and  weighing  not  more  than  three  pounds  per  thousand, 
$1.50  per  thousand; 

On  cigars  made  of  tobacco,  or  any  substitute  therefor,  and  weigh- 
ing more  than  three  pounds  per  thousand,  if  manufactured  or  im- 
ported to  retail  at  not  more  than  5  cents  each,  $4  per  thousand ; 

If  manufactured  or  imported  to  retail  at  more  than  5  cents  each 
and  not  more  than  8  cents  each,  $6  per  thousand ; 

If  manufactured  or  imported  to  retail  at  more  than  8  cents  each 
and  not  more  than  15  cents  each,  $9  per  thousand; 

If  manufactured  or  imported  tp  retail  at  more  than  15  cents  each 
and  not  more  than  20  cents  each,  $12  per  thousand ; 

If  manufactured  or  imported  to  retail  at  more  than  20  cents  each, 
$15  per  thousand; 

On  cigarettes  made  of  tobacco,  or  any  substitute  therefor,  and 
weighing  not  more  than  three  pounds  per  thousand,  $3  per  thou- 
sand: 

Weighing  more  than  three  pounds  per  thousand,  $7.20  per  thou- 
sand. 

(b)  Whenever  in  this  section  reference  is  made  to  cigars  man- 
ufactured or  imported  to  retail  at  not  over  a  certain  price  each, 
then  in  determining  the  tax  to  be  paid  regard  shall  be  had  to  the 
ordinary  retail  price  of  a  single  cigar. 

(c)  The  Commissioner  may,  by  regulation,  require  the  manufac- 
turer or  importer  to  affix  to  each  box,  package,  or  container  a  con- 
spicuous label  indicating  the  clause  of  this  section  under  which  the 
cigars  therein  contained  have  been  tax-paid,  which  must  correspond 
with  the  tax-paid  stamp  on  such  box  or  container." 

An  additional  provision  of  this  section  is  that :  "Every  manu- 
facturer of  cigarettes  (including  small  cigars  weighing  not  more 
than  three  pounds  per  thousand)  shall  put  up  all  the  cigarettes 
and  such  small  cigars  that  he  manufactures  or  has  manufactured 
for  him,  and  sells  or  removes  for  consumption  or  use,  in  pack- 
ages or  parcels  containing  5,  8,  10,  12,  15,  16,  20,  24,  40,  50,  80, 
or  100  cigarettes  each,  and  shall  securely  affix  to  each  of  said  pack- 
ages or  parcels  a  suitable  stamp  denoting  the  tax  thereon  and  shall 
properly  cancel  the  same  prior  to  such  sale  or  removal  for  con- 
sumption or  use,  under  such  regulations  as  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, shall  prescribe;    and  all  cigarettes  imported  from  a  foreign 
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country  shall  be  packed,  stamped,  and  the  stamps  canceled  in  a 
like  manner,  in  addition  to  the  import  stamp  indicating  inspection 
of  the  custom-house  before  they  are  withdrawn  therefrom." 

In  pursuance  of  the  authority  above  given,  the  Commissioner  of 
Internal  Revenue  has  made  regulations  dividing  cigars  which 
weigh  more  than  3  pounds  per  1,000  into  five  classes,  numbered  A, 
B,  C,  D,  and  E,  according  to  the  price  at  which  they  are  manufac- 
tured or  imported  to  be  sold,  these  classes  corresponding  exactly 
to  the  lettered  subdivisions  of  the  section  above  quoted.  The  reg- 
ulations further  provide:  The  rate  of  tax  to  be  paid  on  cigars 
weighing  more  than  3  pounds  per  1,000  is  based  upon  the  retail 
price  of  each  cigar,  and  it  is  provided  that  the  word  "retail"  shall 
mean  the  ordinary  retail  price  of  a  single  cigar.  The  ordinary  re- 
tail price  of  a  single  cigar  is  held  to  be  the  actual  retail  price  in 
all  cases  at  which  cigars  are  sold  singly.  The  ordinary  retail  price 
of  a  single  cigar  in  the  case  of  cigars  which  are  manufactured  or  im- 
ported to  retail  at  the  rate  of  3  for  10  cents  or  10  for  35  cents,  and 
which  are  practically  never  sold  in  any  other  manner,  will  be 
determined,  and  the  proper  rate  of  tax  paid  as  follows :  If  the  cigars 
packed  in  a  statutory  box  are  subdivided  into  parcels  and  each 
parcel  is  inclosed  by  band  or  other  wrapper,  and  if  the  only  actual 
retail  price  is  for  the  parcel  or  lot,  the  nearest  approach  to  the 
actual  price  of  a  single  cigar  is  the  price  of  the  parcel  or  lot  di- 
vided by  the  number  of  cigars  therein.  For  example,  the  rate  of 
tax  on  cigars  which  are  sold  at  retail  only  at  the  rate  of  3  for  10 
cents  or  10  for  35  cents,  and  which  are  not  sold  singly,  is  $4  per 
thousand.  If  the  cigars  contained  in  a  statutory  package  are  not 
subdivided  into  parcels,  but  are  sold  at  two,  three,  or  more  at  a 
certain  price,  it  may  be  assumed  that  they  are  also  sold  at  retail 
singly,  and  the  price  of  a  single  cigar  may  be  determined  by  divid- 
ing the  price  of  the  lot  by  the  number  of  cigars  therein  and  adding 
such  fraction  of  a  cent  as  will  make  a  price  in  integral  cents.  For 
example,  cigars  manufactured  to  retail  at  3  for  10  cents  and  which 
are  not  inclosed  by  band  or  other  wrapper,  will  be  assumed  to  retail 
singly  at  4  cents  and  shall  be  tax  paid  as  cigars  of  class  B  at  the 
rate  of  $4  per  thousand.  (T.  D.  2645,  Jan.  17,  1918.)  In  the  case 
of  imported  cigars,  the  importer  will  be  required  to  file  an  affi- 
davit with  the  collector  of  customs  setting  forth  the  necessary  in- 
formation with  reference  to  the  retail  price  of  the  cigars  when  sold 
singly,  and  the  importer  will  be  held  responsible  for  the  proper  tax 
payment  of  such  cigars. 

Every  manufacturer  or  importer  will  be  required  to  affix  to  each 
box  or  container  of  cigars  weighing  more  than  3  pounds  per  1,000 
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a  conspicuous  label  indicating  by  letter  the  clause  of  said  section 
under  which  the  cigars  therein  contained  have  been  tax  paid,  which 
must  correspond  with  the  tax-paid  stamp  on  said  box  or  container. 
Such  label  shall  be  not  less  than  one  inch  long  nor  less  than  three- 
fourths  of  an  inch  wide,  and  shall  be  affixed  to  the  front  of  the  box 
or  container  and  shall  bear  the  following  legend:    "The  contents 

of  this  box  have  been  tax  paid  as  cigars  of  Class as  indicated 

by  the  internal  revenue  stamp  affixed."  In  each  such  label  the  class 
shall  be  indicated  by  letter  A,  B,  C,  D,  or  E,  corresponding  with 
the  appropriate  class.  (T.  D.  2569,  Oct.  17,  1917.)  But  this  reg- 
ulation was  afterwards  modified  so  as  to  permit  the  printing  or 
stamping  of  the  required  legend  directly  on  the  front  of  each  box. 
The  printing  or  stamping  should  be  clear  and  distinct.  The  dimen- 
sions of  the  label  prescribed  may  be  reduced  in  the  case  of  wooden 
boxes  containing  25  or  less  cigars,  and  also  small  packages  not 
made  from  wood,  on  which  it  may  be  printed  as  part  of  other  print- 
ing thereon.  Each  such  label  on  small  packages  not  made  from 
wood,  and  known  to  the  trade  as  package  goods,  should  be  perfectly 
legible  and  should  appear  in  a  conspicuous  place.  (T.  D.  2595,  Nov. 
22,  1917.) 

In  regard  to  the  new  sizes  of  packages  for  cigarettes  and  cigars 
authorized  by  the  act  (namely,  those  containing  12,  16,  24,  40,  or 
80),  the  regulations  provide  that  "to  each  package  or  parcel  there 
shall  be  affixed  a  suitable  stamp  denoting  the  tax  thereon,  which 
shall  be  canceled  prior  to  removal  for  sale  or  consumption,  under 
such  regulations  as  the  Commissioner  of  Internal  Revenue  shall 
prescribe.  Such  stamps  shall  be  affixed  in  such  a  manner  as  to 
seal  the  package,  and  shall  be  canceled  by  the  manufacturer  writing 
or  imprinting  on  each  stamp  his  factory  number,  the  number  of  the 
district  and  state,  and  the  date  of  cancellation  to  include  the  month 
and  year.  In  the  case  of  importer  of  small  cigars  or  cigarettes,  the 
stamp  shall  be  canceled  by  the  owner  or  importer  thereof  by  writ- 
ing or  imprinting  upon  the  same  his  name  and  the  date  of  cancel- 
lation to  include  the  month  and  year.  Stamps  for  the  new  sizes  of 
packages  for  manufactured  tobacco  and  snuff  shall  be  affixed  and 
canceled  in  the  same  manner  as  are  other  strip  stamps  for  tobacco 
and  snuff  under  the  provisions  of  existing  regulations."  (T.  D. 
2569,  Oct.  17,  1917.) 

§  489.     Tobacco  and  Snuff 

The  provision  of  the  Revenue  Act  of  1918  (§  701)  is:  "That 
upon  all  tobacco  and  snuff  manufactured  in  or  imported  into  the 
United  States,  and  hereafter  sold  by  the  manufacturer  or  importer, 
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or  removed  for  consumption  or  sale,  there  shall  be  levied,  collected, 
and  paid,  in  lieu  of  the  internal  revenue  taxes  now  imposed  thereon 
by  law,  a  tax  of  18  cents  per  pound,  to  be  paid  by  the  manufacturer 
or  importer  thereof." 

§  490,     Floor  Taxes  on  Tobacco  and  Cigars 

It  is  further  provided  that  "upon  all  the  articles  enumerated  in 
section  700  or  701  [cigars,  cigarettes,  tobacco,  and  snuff]  which 
were  manufactured  or  imported,  and  removed  from  factory  or 
customhouse  on  or  prior  to  the  date  of  the  passage  of  this  Act,  and 
upon  which  the  tax  imposed  by  existing  law  has  been  paid,  and 
which  are,  on  the  day  after  the  passage  of  this  Act,  held  by  any 
person  and  intended  for  sale,  there  shall  be  levied,  assessed,  col- 
lected, and  paid  a  floor  tax  equal  to  the  difference  between  (a)  the 
tax  imposed  by  this  Act  upon  such  articles  according  to  the  class 
in  which  they  are  placed  by  this  title,  and  (b)  the  tax  imposed 
upon  such  articles  by  existing  law  other  than  section  403  of  the 
Revenue  Act  of  1917."     (Revenue  Act  of  1918,  §  702.) 

§  491.     Cigarette  Paper  and  Tubes 

The  Revenue  Act  of  1918  (§  703)  provides  that  "there  shall  be 
levied,  collected,  and  paid,  in  lieu  of  the  taxes  imposed  by  section 
404  of  the  Revenue  Act  of  1917,  upon  cigarette  paper  made  up  into 
packages,  books,  sets,  or  tubes,  made  up  in  or  imported  into  the 
United  States  and  hereafter  sold  by  the  mai~  '•'acturer  or  importer 
to  any  person  (other  than  to  a  manufacturer  of  cigarettes  for  use 
by  him  in  the  manufacture  of  cigarettes)  the  following  taxes,  to  be 
paid  by  the  manufacturer  or  importer :  On  each  package,  book, 
or  set,  containing  more  than  twenty-five  but  not  more  than  fifty 
papers,  %  cent;  containing  more  than  fifty  but  not  more  than  one 
hundred  papers,  1  cent ;  containing  more  than  one  hundred  papers, 
1/2  cent  for  each  fifty  papers  or  fractional  part  thereof;  and  upon 
tubes,  1  cent  for  each  fifty  tubes  or  fractional  part  thereof. 

"Every  manufacturer  of  cigarettes  purchasing  any  cigarette  paper 
made  up  into  tubes  (a)  shall  give  bond  in  an  amount  and  with 
sureties  satisfactory  to  the  Commissioner  that  he  will  use  such  tubes 
in  the  manufacture  of  cigarettes  or  pay  thereon  a  tax  equivalent  to 
the  tax  imposed  by  this  section,  and  (b)  shall  keep  such  records 
and  render  under  oath  such  returns  as  the  Commissioner  finds 
necessary  to  show  the  disposition  of  all  tubes  purchased  or  im- 
ported by  such  manufacturer  of  cigarettes." 

No  provision  having  been  made  by  statute  for  the  collection  of 
this  tax,  the  Treasury  Department  has  made  the  following  regula- 
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tions:  "The  taxes  imposed  by  this  section  of  the  act  accrue  upon 
the  removal  of  such  packages,  books,  sets,  or  tubes  from  the  place 
where  they  are  made  in  the  United  States,  or,  if  they  are  imported, 
upon  withdrawal  from  custom-house  for  consumption  or  use.  Cig- 
arette papers  made  up  into  packages,  books,  or  sets  containing  not 
more  than  25  papers,  and  also  cigarette  tubes  delivered  to  a  duly 
registered  manufacturer  of  cigarettes  under  conditions  hereinafter 
stated,  are  exempt  from  tax.  No  provision  is  made  by  law  for  the 
exportation  without  the  payment  of  tax  of  cigarette  papers  in  pack- 
ages, books,  or  sets,  or  of  cigarette  tubes."  As  to  imported  ciga- 
rette papers  and  tubes:  "When  cigarette  paper  made  up  into 
packages,  books,  or  sets,  or  cigarette  tubes  are  imported  into  the 
United  States,  the  customs  consumption  entry  or  withdrawal  for 
consumption  entry  shall  be  prepared  in  triplicate  and  shall  show  in 
detail  (a)  number  of  packages,  etc.,  containing  not  more  than  25 
papers  each;  (b)  number  of  packages,  etc.,  containing  more  than 
25  but  not  more  than  50  papers  each ;  (c)  number  of  packages,  etc., 
containing  more  than  50  but  not  more  than  100  papers  each;  (d) 
number  of  packages,  etc.,  containing papers  each ;  (e)  num- 
ber of  packages,  etc.,  containing papers  each;    (f)  number  of 

cigarette  tubes  intended  for  use  by  the  smoker  in  making  cigarettes 
(taxable)  ;  (g)  number  of  cigarette  tubes  (exempt)  to  be  deliver- 
ed to  a  duly  registered  manufacturer  of  cigarettes,  giving  name, 
address,  factory  number,  district,  and  state  of  such  manufacturer." 
"Two  copies  of  such  customs  entries  will  be  filed  with  the  col- 
lector of  internal  revenue.  The  internal-revenue  tax  on  the  ciga- 
rette papers  in  packages,  books,  or  sets  or  cigarette  tubes  shown  by 
such  entries  to  be  due  shall  be  paid  to  the  collector  of  internal  rev- 
enue at  the  time  the  entries  are  filed  with  him.  Receipts  on  Form 
1  shall  be  issued  until  a  form  for  the  payment  of  such  taxes  can  be 
printed  and  furnished  to  collectors.  On  one  copy  of  the  customs 
entry  the  collector  of  internal  revenue  will  indorse  a  certificate  un- 
der his  official  seal,  setting  forth  that  the  internal-revenue  tax  on 
the  articles  described  therein  has  been  paid,  naming  the  amount 
of  such  payment,  and  he  will  then  deliver  such  copy,  so  certified, 
to  the  importer,  to  be  filed  by  him  with  the  collector  of  customs. 
The  release  of  the  articles  described  in  the  customs  entry  will  not 
be  made  by  the  customs  officer,  in  whose  custody  the  same  are, 
without  the  certificate  of  the  collector  of  internal  revenue,  as  pre- 
scribed. Report  in  duplicate  will  also  be  made  on  each  importation 
by  the  collector  of  customs  to  the  collector  of  internal  revenue  of 
the  quantity  imported,  as  ascertained  on  final  examination.     Upon 
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such  report  payment  of  additional  tax  due  will  be  required  immedi- 
ately. If  payment  in  any  case  is  in  excess  of  the  tax  as  ascertained 
from  such  report,  claim  for  refund  of  the  excess  may  be  filed." 

As  to  domestic  manufactures :  "Every  person,  corporation,  part- 
nership, or  association  making  up  cigarette  paper  into  packages, 
books,  sets,  or  tubes  in  the  United  States  will  be  required  to  keep  a 
book  and  enter  therein  each  day  the  number  of  packages,  books, 
or  sets,  and  the  number  of  papers  contained  therein,  and  the  num- 
ber of  tubes  removed  for  consumption  or  use  under  the  several 
heads,  as  follows:    (a)  Containing  not  more  than  25  papers  each; 

(b)  containing  more  than  25  but  not  more  than  50  papers  each ; 

(c)  containing  more  than  50  but  not  more  than  100  papers  each; 

(d)  containing papers  each ;    (e)  containing papers  each ; 

(f)  number  of  packages  of  tubes  per  100  or  fractional  part  thereof; 

(g)  number  of  cigarette  tubes  exempt  from  tax," 

"A  daily  record  will  also  be  required  to  be  kept  of  the  number  of 
cigarette  tubes  sold  and  delivered  tax  free  to  duly  registered  manu- 
facturers of  cigarettes,  giving  the  name,  address,  factory  number, 
the  number  of  the  district,  and  the  State  of  each,  and  also  the  num- 
ber of  packages  of  cigarette  tubes  containing  100  tubes  or  frac- 
tional part  thereof,  and  the  number  of  tubes  intended  for  use  by 
the  smoker  in  making  cigarettes  removed  subject  to  tax.  At  the 
close  of  each  month  return  will  be  required  to  be  made  from  the 
book  of  the  maker  of  cigarette  papers  into  packages,  books,  sets, 
or  tubes  which  will  indicate  the  amount  of  tax  required  to  be 
paid;  and  such  return,  with  abstracts  of  the  record  of  the  sales 
and  deliveries  of  cigarette  tubes  delivered  to  manufacturers  of 
cigarettes  and  removed  for  use  by  the  smoker  in  making  ciga- 
rettes, will  be  sworn  to  and  filed  with  the  collector  of  internal 
revenue  for  the  district  on  or  before  the  10th  day  of  the  succeeding 
month.  Payment  of  the  tax  shown  to  be  due  will  be  required  at 
the  time  of  filing  return."    (T.  D.  2552,  Oct.  22,  1917.) 

It  is  also  ruled  by  the  Treasury  Department  that  closed-end  tubes 
used  in  the  preparation  of  catarrh  and  asthma  remedies  are  not 
taxable  as  "cigarette  tubes."     (T.  D.  2570,  Nov.  6,  1917.) 

§  492.     Excise  Taxes  on  Sales  of  Commodities 

The  Revenue  Act  of  1918  levies  excise  taxes  on  the  sale  of  va- 
rious commodities,  chiefly  motor  vehicles,  mechanical  musical  in- 
struments, moving-picture  films,  jewelry,  sporting  goods,  toilet 
articles,  proprietary  medicines,  chewing  gum,  cameras,  and  boats. 
Several  general  rulings  on  the  subject  of  this  tax  have  been  made 
by  the  Treasury  Department.     And  first,  as  to  the  definition  of 
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the  terms  employed :  A  "manufacturer"  is  a  person  who  prepares 
an  article  in  final  marketable  form  and  sells  or  markets  it.  If 
goods  partly  manufactured  by  one  person  are  further  manufactured 
by  another  before  being  marketed  to  consumers  for  use,  the  latter  is 
the  manufacturer  for  the  purpose  of  the  tax.  This  applies,  for  ex- 
ample, to  bulk  goods  that  require  to  be  bottled  or  otherwise  prepar- 
ed in  order  to  put  them  into  salable  condition.  The  term  ".oro- 
ducer"  is  a  broader  term  than  "manufacturer."  An  "importer"  is 
a  person  who  causes  an  article  to  be  brought  into  the  United  States 
from  a  foreign  country.  A  retailer  may  be  also  a  manufacturer, 
producer,  or  importer.  The  term  "manufacturer"  is  used  in  these 
regulations  for  convenience  to  include  also  "producer"  and  "im- 
porter."    (Regulations  No.  44,  art.  2.) 

As  to  the  basis  of  the  tax,  the  regulation  is  as  follows :  The  tax 
is  on  the  sale  of  the  articles  enumerated,  or  in  the  case  of  positive 
moving-picture  films  on  their  sale  or  lease,  by  the  manufacturer. 
The  tax  is  measured  by  the  price  for  which  the  article  is  sold,  ex- 
cept in  the  case  of  moving-picture  films.  It  is  on  the  actual  sales 
price,  and  not  on  the  list  price,  where  that  diflFers  from  the  sales 
price.  A  discount  for  cash  or  other  discount  made  subsequently 
to  the  sale,  however,  can  not  be  deducted  in  computing  the  price 
for  the  purpose  of  the  tax.  Commissions  to  agents  and  other  ex- 
penses of  sale  are  not  deductible  from  the  price.  If  articles  are 
sold  at  the  factory  and  the  freight  charges  from  the  factory  to  the 
point  of  delivery  are  paid  by  the  buyer  as  a  specific  item,  or  if 
they  are  sold  delivered  at  a  sum  less  freight  charges  to  be  paid  by 
the  purchaser,  such  charges  need  not  be  included  as  part  of  the  price 
of  the  goods ;  but  if  the  manufacturer  sells  goods  at  a  delivered  price 
and  himself  pays  the  freight,  he  is  not  entitled  to  make  any  deduc- 
tion on  account  of  the  inclusion  in  the  price  of  freight  charges.  If 
the  price  of  an  article  is  increased  to  cover  the  tax,  the  tax  is  on  such 
increased  price.     (Idem,  art.  3.) 

The  tax  attaches  when  the  article  is  sold ;  that  is  to  say,  when 
the  title  to  it  passes  from  the  seller  to  the  buyer  pursuant  to  a 
previous  contract  of  sale  or  upon  a  sale  without  previous  contract. 
When  title  passes  is  a  question  of  fact,  dependent  upon  the  inten- 
tion of  the  parties  as  gathered  from  the  contract  of  sale  and  the 
surrounding  circumstances.  In  the  absence  of  an  intention  to  the 
contrary  the  title  is  presumed  to  pass  upon  delivery  of  the  article 
to  the  buyer  or  to  a  carrier  for  the  buyer.  In  the  case  of  a  condi- 
tional sale,  where  title  is  reserved  until  payment  of  the  purchase 
price  in  full,  the  tax  attaches  upon  such  payment,  or  when  title 
passes  if  before  the  completion  of  the  payments.     In  the  case  of 
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the  lease  of  moving-picture  films  the  tax  attaches  when  the  manufac- 
turer enters  into  a  contract  of  lease,  either  express  or  implied,  and 
pursuant  thereto  delivers  the  film  to  the  lessee  or  to  a  carrier  for  the 
lessee.     (Idem,  art.  4.) 

The  tax  is  to  be  paid  by  the  manufacturer  on  all  sales  made 
directly  by  him  or  through  an  agent.  The  tax  is  payable  in  respect 
of  a  sale  made,  whether  or  not  the  purchase  price  is  actually  col- 
lected, but  if  articles  sold  are  returned  and  the  sale  entirely  re- 
scinded, no  tax  is  payable,  and  if  paid  it  is  refundable.  If  an  article 
is  sold  and  thereafter  exchanged  for  another  article  of  a  higher 
price,  the  purchaser  paying  the  difference,  the  vendor  should  pay 
the  tax  on  the  second  sale,  but  may  take  credit  for  the  tax  paid  on 
the  returned  article.  On  articles  manufactured  for  a  jobber  by  a 
foreign  manufacturer,  the  jobber  must  pay  the  tax  as  the  importer. 
A  receiver  continuing  a  business  under  court  order  is  liable  to  the 
tax  upon  articles  produced  and  sold  by  him.  Where  a  manufac- 
turer consigns  articles  to  a  retailer,  retaining  ownership  in  them 
until  they  are  disposed  of  by  the  retailer,  the  manufacturer  must  pay 
the  tax  on  all  goods  sold  to  the  retailer,  as  shown  by  reports  to  be 
procured  by  him  monthly  from  the  retailer.     (Idem,  art.  6.) 

A  sale  by  an  agent  is  a  sale  by  the  manufacturer.  If  the  manu- 
facturer has  a  sales  agent  or  sales  agency,  to  whom  or  to  which 
it  nominally  sells  an  article,  but  retains  an  interest  in  the  profits 
from  the  resale  of  the  article,  the  taxable  sale  is  that  made  by  the 
sales  agent  or  agency.  Where  a  sales  agent  or  distributor  is  a 
separate  corporation  and  the  sale  to  it  is  absolute,  with  no  further 
payments  or  benefits  accruing  to  the  manufacturer  upon  a  resale 
or  otherwise,  the  taxable  sale  is  nevertheless  that  made  by  the  dis- 
tributor, regarded  as  the  agent  of  the  manufacturer,  if  substantially 
all  of  the  stock  of  the  distributor  is  held  by  or  for  the  benefit  of  the 
manufacturer.  Similarly,  in  the  case  of  a  selling  corporation  owning 
substantially  all  the  stock  of  a  manufacturing  corporation,  which 
nominally  sells  all  or  a  part  of  its  product  to  the  selling  corporation, 
the  manufacturing  corporation  is  regarded  as  a  manufacturing  agent 
and  the  taxable  sales  are  those  made  by  the  selling  corporation. 
(Idem,  art.  5.) 

§  493.     Same;   Sales  for  Export 

Questions  having  arisen  as  to  the  taxability  of  a  sale  under  this 
provision  of  the  statute,  when  made  in  the  course  of  export  trade, 
the  Treasury  Department  made  the  following  ruling:  Articles  may 
normally  be  exported  in  several  ways.  (1)  They  may  be  shipped 
by  the  manufacturer  to  an  agent  in  a  foreign  country  and  after 
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reaching  there  may  be  sold  by  the  agent;  (2)  they  may  be  shipped 
by  the  manufacturer  to  a  foreign  purchaser  to  fill  orders  received 
by  an  agent  in  a  foreign  country ;  (3)  they  may  be  shipped  by  the 
manufacturer  to  a  foreign  purchaser  to  fill  orders  received  by  the 
manufacturer  in  the  United  States;  (4)  they  may  be  shipped  by 
the  manufacturer  to  a  foreign  purchaser  to  fill  orders  solicited  by 
mail  and  received  by  mail  from  the  foreign  purchaser.  In  accord- 
ance w^ith  an  opinion  of  the  Attorney  General,  dated  June  5,  1918, 
it  is  held  that  the  specified  taxes  do  not  apply  to  articles  sold  in  for- 
eign commerce,  by  any  of  the  methods  outlined,  by  a  manufacturer, 
producer,  or  importer  located  in  one  of  the  several  states  of  the 
United  States.  The  foregoing  ruling  applies  only  to  cases  of  ex- 
portation by  the  manufacturer  making  the  sale  on  M^hich  but  for 
the  exportation  he  would  be  liable  for  the  tax.  In  cases  w^here  an 
article  sold  by  a  manufacturer  is  then  exported,  but  not  by  him,  it 
is  held  that  he  is  liable  for  the  tax,  for  a  seller  claiming  exemption 
on  the  ground  that  the  article  is  exported  must  shovv^  that  he  is  the 
exporter.  The  taxes  therefore  apply  to  articles  sold  for  domestic 
delivery,  but  exported  by  or  at  the  instance  of  the  buyer.  A  sale  to 
a  concern  doing  business  in  the  United  States  is  a  sale  for  domes- 
tic delivery  unless  the  terms  of  the  order  or  contract  of  sale  show 
that  the  seller  is  to  export  the  article  or  that  he  is  to  make  such  de- 
livery of  it  as  will  result  in  its  exportation.  Examples  of  sales  by  a 
manufacturer  which  are  so  taxable,  notwithstanding  ultimate  ex- 
portation of  the  article  sold,  are:  (1)  A  sale  to  the  dealer  in  the 
United  States,  effected  by  compliance  with  his  shipping  instructions 
to  export,  given  subsequent  to  the  contract  of  sale  which  did  not 
require  export  shipment ;  (2)  a  sale  to  an  export  commission  house 
in  the  United  States,  which  is  effected  by  a  shipment  consigned  to 
the  commission  house  at  a  domestic  port  and  which  is  followed  by 
immediate  exportation  by  the  commission  house  to  a  foreign  buyer 
in  whose  behalf  it  made  the  purchase;  (3)  a  sale  to  a  corporation  in 
the  United  States  which  immediately  exports  to  a  foreign  concern 
of  which  it  is  a  subsidiary ;  (4)  a  sale  to  a  member  of  a  foreign  part- 
nership who  conducts  a  buying  business  in  the  United  States  for 
his  firm  and  exports  the  articles  bought.  In  these  cases  the  appli- 
cation of  the  taxes  is  not  affected  by  a  provision  in  the  contract  of 
sale  requiring  the  buyer  to  use  or  dispose  of  the  articles  sold  only 
in  some  foreign  country. 

The  application  of  the  tax  in  respect  of  positive  moving-picture 
films  leased  by  the  manufacturer,  producer,  or  importer  is  governed 
by  the  same  rules. 
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The  taxes  apply  to  articles  sold  in  foreign  commerce  by  a  manu- 
facturer located  in  a  territory  elsewhere  in  the  United  States  than  a 
State,  and  to  articles  going  from  the  United  States  to  any  of  its 
island  or  other  possessions,  including  the  Canal  Zone,  except  that 
under  acts  of  Congress  articles  going  from  the  United  States  into 
the  West  Indian  Islands  acquired  from  Denmark,  or  into  the  Philip- 
pine Islands  or  Porto  Rico,  are  exempt  from  the  taxes  to  the  same 
extent  as  articles  exported  from  a  State  to  a  foreign  country.  (T. 
D.  2781,  Dec.  20,  1918.) 

§  494.     Same ;  Sales  to  Government  or  State 

It  is  ruled  that  articles  sold  to  the  government  in  the  ordinary 
course  of  business  are  taxable.  But  where  the  government  supplies 
a  manufacturer  with  all  materials  and  parts,  except  a  small  portion 
furnished  by  the  manufacturer,  under  a  contract  stipulating  that 
he  shall  be  guarantied  a  certain  profit,  no  tax  is  payable,  because 
the  manufacturer  does  not  sell  the  articles.  Articles  manufactured 
in  plants  taken  over  and  operated  by  the  government  are  not  sub- 
ject to  the  tax.  Under  the  authority  of  §  3564  of  the  Revised  Stat- 
utes, the  tax  on  articles  sold  the  government  may  be  remitted  in 
cases  within  the  scope  of  Regulations  No.  34.  Articles  sold  to  a 
state  or  a  political  subdivision  thereof  for  use  in  carrying  on  its 
governmental  operations  are  not  subject  to  the  tax.  (Regulations 
No.  44,  art.  7.) 

§  495.     Same ;  Motor  Vehicles  and  Accessories 

The  tax  imposed  by  the  Revenue  Act  of  1918  (§  900)  on  articles 
of  this  class  is  to  be  paid  when  they  are  sold  by  the  manufacturer, 
producer,  or  importer,  and  is  in  each  case  expressed  as  a  "percent- 
age of  the  price  for  which  so  sold."  The  provisions  are  as  follows : 
On  "automobile  trucks  and  automobile  wagons,"  3  per  cent.  On 
"other  automobiles  and  motorcycles,  except  tractors,"  5  per  cent. 
Both  these  classes  include  "tires,  inner  tubes,  parts,  and  accessories 
therefor,  sold  on  or  in  connection  therewith  or  with  the  sale  there- 
of." But  there  is  also  a  provision  for  a  tax  of  5  per  cent,  on  "tires, 
inner  tubes,  parts,  or  accessories  for  any  of  the  articles  enumerated 
in  subdivision  1  or  2  [that  is,  the  taxable  kinds  of  motor  vehicles] 
sold  to  any  person  other  than  a  manufacturer  or  producer  of  any 
of  the  articles  enumerated  in  subdivision  1  or  2." 

In  the  interpretation  of  this  provision  the  Internal  Revenue  office 
has  made  the  following  rulings :  The  tax  is  a  percentage  of  the 
price  for  which  automobiles,  automobile  trucks,  automobile  wagons 
and  motorcycles  are  sold  by  the  manufacturer.  An  automobile  is  a 
self-propelling  vehicle,  usually  designed  to  run  on  a  road,  contain- 
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ing  the  means  of  propulsion  within  itself.  An  automobile  adapted 
for  use  on  a  track  is  subject  to  the  tax.  An  automobile  truck  or 
wagon  is  an  automobile  used  primarily  for  transporting  articles.  A 
motorcycle  is  a  motor-driven  bicycle. 

To  come  within  the  scope  of  the  tax  a  machine  must  be  a  vehicle 
or  conveyance,  that  is,  designed  primarily  for  the  transportation  in 
or  upon  it  of  persons  or  property.  Tractors  for  pulling  agricultural 
implements,  motor-driven  machines  for  pulling  vehicles  around  fac- 
tories and  railway  stations,  and  motor-driven  machine  guns  are  not 
automobiles  or  automobile  trucks.  A  self-propelled  fire  engine,  at 
least  if  designed  to  carry  only  such  persons  as  are  necessary  to 
drive  it,  is  not  spoken  of  and  is  not  to  be  regarded  as  an  automobile. 
If,  however,  it  is  specially  designed  to  carry  firemen  not  employed 
in  or  about  the  driving  of  the  machine,  it  must  be  regarded  as  fall- 
ing within  the  scope  of  the  statute.  On  the  other  hand,  automo- 
biles and  automobile  trucks  equipped  as  hook  and  ladders,  hose 
carts,  etc.,  for  the  use  of  firemen  are  taxable.  A  chassis  is  an  auto- 
mobile within  the  meaning  of  the  statute,  and  the  tax  is  payable  by 
the  manufacturer  of  the  chassis.  Where  a  person  other  than  the 
manufacturer  of  the  chassis  completes  and  sells  an  automobile,  the 
tax  must  be  paid  on  the  complete  car  less  any  tax  already  paid  on 
the  sale  of  the  chassis.  A  usable,  substantially  completed  automo- 
bile produced  by  assembling  new  parts  of  trucks  and  cars  is  subject 
to  the  tax. 

Used  or  second-hand  automobiles  are  not  subject  to  the  tax.  So- 
called  truck  units,  intended  to  be  attached  to  pleasure  car  chassis 
so  as  to  convert  them  into  trucks,  are  not  taxable  when  sold  sepa- 
rately. If  sold  in  combination  with  a  new  chassis,  however,  the  tax 
is  imposed  on  the  price  of  the  complete  truck.  A  motor  unit,  de- 
signed to  be  attached  to  a  bicycle  so  as  to  make  it  self-propelling 
like  a  motorcycle,  is  not  taxable  when  sold  separately,  but  when 
sold  attached  to  a  bicycle  or  to  a  children's  buckboard  the  complete 
vehicle  is  subject  to  the  tax  as  a  motorcycle  or  automobile.  A  trac- 
tor which  has  no  body  or  provision  for  carrying  the  load,  but  is 
intended  to  haul  trailers,  is  not  taxable.  If  it  has  a  body,  no  mat- 
ter how  small  the  carrying  capacity,  or  is  designed  for  attachment, 
permanent  or  temporary,  to  a  two-wheel  trailer  in  such  a  way  as 
to  carry  part  of  the  load,  it  is  subject  to  the  tax  as  an  automobile 
truck  or  wagon.  If  sold  in  combination  with  such  trailer,  the  tax 
is  on  the  total  price.  A  four-wheel  trailer,  complete  in  itself,  hav- 
ing no  connection  with  an  automobile  except  the  necessary  cou- 
pling when  drawn  by  it,  is  not  subject  to  the  tax.  Automobile 
bodies,  side  cars  for  motorcycles,  speedometers  and  other  attach- 

(498) 


Ch.  19)       EXCISE,   COMMODITIES,  AND  MISCELLANEOUS  TAXES  §   496 

ments  and  accessories  to  automobiles  and  motorcycles,  are  not  tax- 
able when  sold  separately,  but  they  are  when  sold  as  part  of  an  au- 
tomobile or  motorcycle  or  of  its  equipment,  whether  standard  or 
not.     (Regulations  No.  44,  arts.  8-10.) 

Where  a  chassis  is  sold  to  a  consumer  or  other  person  or  concern 
who  or  which  is  not  subject  to  the  payment  of  the  tax  the  tax  at- 
taches upon  the  sale ;  where  a  chassis  is  sold  to  another  manufac- 
turer, producer,  or  importer  in  this  country,  who  or  which  is  sub- 
ject to  the  tax  upon  the  sale  of  the  completed  machine,  the  tax  at- 
taches upon  the  sale  of  the  completed  machine  by  such  manufac- 
turer, producer,  or  importer.  (T.  D.  2577,  Nov.  13,  1917.)  Auto- 
mobiles sold  to  the  United  States  for  the  use  of  the  army  are  sub- 
ject to  the  tax  imposed  by  the  act.  (T.  D.  2584,  Nov.  20,  1917.) 
There  is  no  drawback  on  exported  automobiles,  automobile  trucks, 
etc.  Automobiles,  automobile  trucks,  motor  cycles,  etc.,  manufac- 
tured in  a  foreign  country  by  a  company  completely  controlled  and 
managed  in  the  United  States  are  subject  to  the  sales  tax.  No  tax 
under  this  act  is  imposed  upon  the  purchaser  or  user  of  automobiles, 
etc.  Section  900  makes  no  distinction  between  pleasure  cars  and 
motor  trucks;  both  are  taxable.  (T.  D.  2591,  Nov.  24,  1917.)  A 
motor  wheel,  when  sold  unattached  to  a  bicycle,  velocipede,  or 
other  vehicle  is  not  taxable,  but  when .  sold  in  connection  with  a 
bicycle,  velocipede,  or  other  vehicle,  the  tax  attaches  to  the  com- 
pleted article.  The  "Smith-Flyer,"  a  self-propelled  vehicle,  is  taxa- 
ble as  an  automobile.     (T.  D.  2601,  Dec.  3,  1917.) 

§  496.     Same ;  Musical  Instruments 

The  Revenue  Act  of  1918  (§  900,  par.  4)  levies  a  tax  of  5  per 
cent,  of  the  selling  price  on  ''pianos,  organs  (other  than  pipe  or- 
gans), piano  players,  graphophones,  phonographs,  talking  machines, 
music  boxes,  and  records  used  in  connection  with  any  musical  in- 
strument, piano  player,  graphophone,  phonograph,  or  talking  ma- 
chine." The  rulings  of  the  Treasury  Department  upon  this  provi- 
sion are  as  follows :  The  tax  is  5  per  cent,  of  the  price  for  which 
piano  players,  graphophones,  phonographs,  talking  machines,  and 
records  used  in  connection  with  any  musical  instrument,  piano 
player,  graphophone,  phonograph,  or  talking  machine  are  sold  by 
the  manufacturer.  Accessories  to  such  articles,  other  than  records, 
are  not  taxable  unless  sold  in  combination  therewith.  A  piano 
player  is  a  device  designed  to  play  a  piano  mechanically  and  may 
be  separate  from  the  piano  or  incorporated  in  it.  The  device  and 
the  piano  together  are  sometimes  known  as  a  player  piano.  The 
tax  is  upon  the  piano  player  and  not  on  the  complete  player  piano, 
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unless  the  price  of  the  player  embodied  in  the  player  piano  can  not 
be  separately  determined.  Toy  talking  machines  are  taxable.  Dic- 
tagraphs and  dictaphones  and  automatic  organs  are  not  subject  to 
the  tax.    (Regulations  No.  44,  art.  11.) 

§  497.     Same;  Motion-Picture  Films 

The  Revenue  Act  of  1918  (§  906),  instead  of  taxing  the  sale  or 
lease  of  motion-picture  films,  as  the  earlier  act  did,  imposes  an  ex- 
cise tax  on  the  business  of  leasing  or  licensing  them.  The  provision 
is  as  follows:  "That  on  and  after  the  1st  day  of  May,  1919,  any 
person  engaged  in  the  business  of  leasing  or  licensing  for  exhibition 
positive  motion-picture  films  containing  pictures  ready  for  projec- 
tion shall  pay  monthly  an  excise  tax  in  respect  to  carrying  on  such 
business  equal  to  5  per  centum  of  the  total  rentals  earned  from  each 
such  lease  or  license  during  the  preceding  month.  If  a  person 
owning  such  a  film  exhibits  it  for  profit  he  shall  pay  a  tax  equiva- 
lent to  5  per  centum  of  the  fair  rental  or  license  value  of  such  film 
at  the  time  and  place  where  and  for  the  period  during  which  ex- 
hibited. If  any  such  person  has,  prior  to  December  6,  1918,  made 
a  bona  fide  contract  with  any  person  for  the  lease  or  licensing,  after 
the  tax  imposed  by  this  section  takes  effect,  of  such  a  film  for  ex- 
hibition for  profit,  and  if  such  contract  does  not  permit  the  adding 
of  the  whole  of  the  tax  imposed  by  this  section  to  the  amount  to  be 
paid  under  such  contract,  then  the  lessee  or  licensee  shall,  in  lieu 
of  the  lessor  or  licensor,  pay  so  much  of  such  tax  as  is  not  so  per- 
mitted to  be  added  to  the  contract  price." 

In  this  connection  the  Treasury  Department  has  made  the  follow- 
ing rulings :  This  applies  to  contracts  with  a  dealer,  exchange,  or 
exhibitor  for  the  sale  or  lease  of  moving-picture  films.  The  term 
"dealer"  does  not  refer  to  or  include  a  purchaser  for  his  own  use, 
unless  such  use  is  the  manufacture  or  production  of  another  article 
intended  for  sale.  A  foreign  government,  or  a  state  or  any  political 
subdivision  thereof,  buying  or  leasing  an  article  for  its  own  use  is 
not  a  dealer,  nor  in  the  case  of  moving-picture  films  is  it  deemed  an 
exhibitor  or  exchange.  This  section  permits  an  adjustment  of  the 
tax  between  the  manufacturer  and  dealer,  but  it  does  not  affect  the 
liability  of  the  manufacturer  to  return  and  pay  the  tax  to  the  gov- 
ernment.   (Regulations  No.  44,  art.  Z7.) 

§  498.     Same;   Jewelry 

The  Revenue  Act  of  1918   (§  905)  imposes  a  tax  as  follows: 

"Upon  all  articles  commonly  or  commercially  known  as  jewelry, 

whether    real    or   imitation;     pearls,    precious    and    semi-precious 

stones,  and  imitations  thereof;    articles  made  of,  or  ornamented, 
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mounted  or  fitted  with,  precious  metals  or  imitations  thereof  or 
ivory  (not  including  surgical  instruments)  ;  watches ;  clocks ;  opera 
glasses ;  lorgnettes ;  marine  glasses ;  field  glasses  ;  and  binoculars ; 
upon  any  of  the  above  when  sold  by  or  for  a  dealer  or  his  estate 
for  consumption  or  use,  a  tax  equivalent  to  5  per  centum  of  the 
price  for  which  so  sold.  Every  person  selling  any  of  the  articles 
enumerated  in  this  section  shall  make  returns  under  oath  in  dupli- 
cate (monthly  or  quarterly  as  the  Commissioner  with  the  approval 
of  the  Secretary  may  prescribe)  and  pay  the  taxes  imposed  in  re- 
spect to  such  articles  by  this  section  to  the  collector  for  the  dis- 
trict in  which  is  located  the  principal  place  of  business.  Such  re- 
turns shall  contain  such  information  and  be  made  at  such  times 
and  in  such  manner  as  the  Commissioner,  with  the  approval  of 
the  Secretary,  may  by  regulations  prescribe.  The  tax  shall,  with- 
out assessment  by  the  Commissioner  or  notice  from  the  collector, 
be  due  and  payable  to  the  collector  at  the  time  so  fixed  for  filing 
the  return.  If  the  tax  is  not  paid  when  due,  there  shall  be  added 
as  part  of  the  tax  a  penalty  of  5  per  centum,  together  with  interest 
at  the  rate  of  1  per  centum  for  each  full  month,  from  the  time  when 
the  tax  became  due." 

In  regard  to  the  incidence  of  this  tax,  the  following  rulings  have 
been  made  by  the  Treasury  Department:  The  tax  is  5  per  cent 
of  the  price  for  which  any  article  commonly  or  commercially 
known  as  jewelry,  whether  real  or  imitation,  is  sold  by  the  manu- 
facturer. All  articles,  among  others,  which  have  been  specifically 
classified  as  jewelry  by  the  Board  of  United  States  General  Ap- 
praisers shall  be  deemed  to  be  jewelry.  Jewelry  includes  orna- 
ments made  of  gold,  silver,  or  platinum,  or  any  imitation  thereof, 
and  precious  or  semi-precious  stones,  or  imitations  thereof  used 
for  personal  adornment.  An  article  may  be  jewelry  although  serv- 
ing a  useful  as  well  as  an  ornamental  purpose. 

Among  others,  the  following  articles  are  deemed  to  be  jewelry 
when  intended  to  be  carried  on  the  person  and  made  wholly  or  in 
part  of  gold,  silver,  or  platinum,  or  having  the  appearance  thereof: 
powder  boxes,  vanity  boxes,  stamp  boxes,  match  boxes,  cigarette 
cases,  cigar  cases,  eyeglass  cases,  chains  and  holders,  pencils,  lor- 
gnettes, card  cases,  vinaigrettes,  handkerchief  holders,  garter,  belt, 
and  shoe  buckles,  suspender  slides,  charms,  emblem  pins  and  but- 
tons, insignia  of  fraternal  societies,  mesh  bags,  memorandum  books, 
lip  salve  cases,  eyebrow  pencils,  cigar  cutters,  compasses,  key 
chains,  key  rings,  and  similar  articles.  This  list  is  by  no  means 
intended  to  be  exhaustive,  but  merely  to  give  a  general  notion  of 
the  wide  variety  of  articles  taxable. 
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Watches  not  used  solely  for  utility  purposes  are  taxable.  A 
watch,  irrespective  of  how  it  is  to  be  worn,  is  taxable  as  jewelry  if 
its  case  or  any  attachment  sold  with  it  is  ornamented  with  precious 
or  semi-precious  stones  or  with  any  ornamentation  other  than  en- 
graving- or  engine  turning.  A  watch,  whether  or  not  otherwise 
taxable,  is  subject  to  the  tax  if  sold  with  a  metal  bracelet.  A  wrist 
watch  is  not  subject  to  the  tax  when  sold  with  a  leather  band, 
webbing,  or  silk  ribbon,  if  neither  the  watch  nor  such  attachment 
is  ornamented  with  precious  or  semi-precious  stones  or  otherwise 
than  by  engraving  or  engine  turning. 

The  following  are  not  considered  to  be  jewelry  :  silver  tableware, 
eyeglass  frames,  fountain  pens,  rosaries  and  other  purely  religious 
emblems,  military  and  naval  insignia  required  to  be  worn,  and  un- 
adorned hair  combs  made  of  rubber,  shell,  or  celluloid.  Parts  of 
jewelry,  including  mountings,  unset  stones,  and  pearls  temporarily 
strung  are  not  taxed  when  sold  for  further  manufacture  and  resale, 
but  are  when  sold  to  a  customer  for  personal  use.  No  tax  attaches 
to  the  sale  of  pieces  of  jewelry  in  combination  if  the  tax  has  already 
been  paid  on  the  pieces  separately,  but  if  the  tax  has  not  been  paid 
on  part  of  the  combination  it  attaches  to  the  selling  price  of  that 
part.  Where  a  manufacturer  mounts  diamonds  belonging  to  a 
jeweler,  the  latter  is  liable  to  the  tax  on  the  entire  article  as  the 
producer,  but  where  a  jeweler  provides  a  mounting  for  a  private 
customer's  stone  he  should  pay  the  tax  on  the  price  of  the  mount- 
ing. Merely  repairing  for  a  customer  jewelry  owned  by  him  is  not 
taxable.     (Regulations  No.  44,  arts.  13-16.) 

It  is  also  held  that  retail  jewelers  are  subject  to  the  tax  on  all 
jewelry  manufactured,  produced,  or  imported  by  them,  when  the 
same  are  sold,  even  though  imported,  produced,  or  manufactured 
by  them  before  October  4,  1917.     (T.  D.  2651,  Feb.  1,  1918.) 

§  499.     Same;    Sporting  Goods,  Games,  and  Toys 

In  section  900,  paragraph  5,  the  Revenue  Act  of  1918  imposes 
a  tax  of  10  per  cent  of  the  selling  price  on  the  following  articles ; 
Tennis  rackets,  nets,  racket  covers  and  presses,  skates,  snowshoes, 
skis,  toboggans,  canoe  paddles  and  cushions,  polo  mallets,  baseball 
bats,  gloves,  masks,  protectors,  shoes  and  uniforms,  football  hel- 
mets, harness  and  goals,  basket-ball  goals  and  uniforms,  golf  bags 
and  clubs,  lacrosse  sticks,  balls  of  all  kinds,  including  baseballs, 
footballs,  tennis,  golf,  lacrosse,  billiard  and  pool  balls,  fishing  rods 
and  reels,  billiard  and  pool  tables,  chess  and  checker  boards  and 
pieces,  dice,  games  and  parts  of  games  (except  playing  cards  and 
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children's  toys  and  games)   and  all  similar  articles  commonly  or 
commercially  known  as  sporting  goods. 

The  tax  is  not  imposed  only  on  such  sporting  goods  as  are  spe- 
cifically mentioned  in  the  act.  Bamboo  fishing  poles,  skee-ball  and 
box-ball  alleys,  Flinch  and  rook  cards,  or  any  other  games  played 
by  both  adults  and  children,  are  taxable.  Wooden  racks  used  as 
receptacles  for  poker  chips  and  playing  cards,  when  sold  separately 
and  without  the  poker  chips  or  playing  cards,  toy  tennis  rackets, 
tackle,  and  other  fishing-rod  appurtenances,  are  not  taxable.  (T. 
D.  2591,  Nov.  24,  1917.)  Sleds,  snowshoes,  skis,  and  skates  are 
taxed.  Parts  of  sporting  goods  and  accessories  not  enumerated 
are  not  taxable  if  sold  separately.  Heads  and  shafts  of  golf  clubs 
are  not  taxed  until  combined  and  sold  as  complete  clubs.  Parts 
of  games  are  taxable,  and  if  used  in  a  complete  game  sold  as  such 
the  tax  attaches,  even  though  the  parts  have  been  separately  taxed. 
The  game  of  cribbage  is  taxable  as  a  whole,  although  it  consists 
partly  of  playing  cards  on  which  a  tax  has  been  paid.  Balls  of  all 
kinds  are  taxable,  including  balls  for  putting  the  shot.  Card  games 
to  be  playedj)y  adults  as  well  as  children,  other  than  ordinary  play- 
ing cards,  are  subject  to  the  tax.     (Regulations  No.  44,  art.  17.) 

§500.     Same;   Toilet  Articles 

The  Revenue  Act  of  1918  (§  907)  lays  a  tax  on  these  articles  at 
the  rate  of  1  cent  for  each  25  cents  or  fraction  thereof  of  the  amount 
paid,  when  they  are  sold  by  or  for  a  dealer  or  his  estate  for  con- 
sumption or  use.  They  are  described  as  follows :  Perfumes,  es- 
sences, extracts,  toilet  waters,  cosmetics,  petroleum  jellies,  hair 
oils,  pomades,  hair  dressings,  hair  restoratives,  hair  dyes,  tooth 
and  mouth  washes,  dentifrices,  tooth  pastes,  aromatic  cachous, 
toilet  powders  (other  than  soap  powders),  or  any  similar  sub- 
stance, article,  or  preparation  by  whatsoever  name  known  or  dis- 
tinguished, any  of  the  above  which  are  used  or  applied  or  intended 
to  be  used  or  applied  for  toilet  purposes. 

Shaving  soap,  toilet  soap,  witch  hazel,  Ivory  and  Pearl  soaps, 
petroleum  jellies  for  toilet  purposes,  chipped  soap  in  barrels  or  kegs 
for  export,  are  taxable.  All  hair  tonics  are  specifically  taxed  by  this 
section.  Raw  materials,  such  as  rose  oil,  etc.,  to  he  manufactured 
into  perfumes,  etc.,  floor  oils,  fioor  wax,  kitchen  soap  powders,  and 
other  articles  used  exclusively  for  household  and  not  for  toilet  pur- 
poses, are  not  taxable.  Containers  of  perfumes,  etc.,  if  billed  and 
shipped  separately,  are  not  taxable.  If  sold  together,  the  tax  must 
be  computed  upon  the  combined  price  of  the  perfume  and  the  con- 
tainer.    Branch   warehouses  carrying  a  stock  of  taxable  articles 
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should,  unless  absolutely  separate  from  the  parent  house,  make  re- 
ports to  the  parent  house,  the  latter  being  liable  for  monthly  returns 
for  the  taxes  on  the  sales.    (T.  D.  2591,  Nov.  24,  1917.) 

All  soaps  that  are  advertised  or  held  out  to  the  public  as  suit- 
able for  toilet  purposes,  or  for  application  to  the  body  or  to  a  part 
of  the  body  as  a  cleansing  agent,  are  taxable.  (T.  D.  2601,  Dec.  3, 
1917.) 

§  501.     Same;   Proprietary  and  Patent  Medicines 

The  Revenue  Act  of  1918  (§  907,  par.  2)  imposes  a  tax  at  the 
rate  of  1  cent  for  each  25  cents  or  fraction  thereof  of  the  amount 
paid  for  articles  of  this  class,  when  sold  by  or  for  a  dealer  or  his 
estate,  for  consumption.  They  are  described  as  follows:  Pills, 
tablets,  powders,  tinctures,  troches  or  lozenges,  sirups,  medicinal 
cordials  or  bitters,  anodynes,  tonics,  plasters,  liniments,  salves, 
ointments,  pastes,  drops,  waters  (except  those  taxed  under  section 
628  of  this  Act),  essences,  spirits,  oils,  and  other  medicinal  prep- 
arations, compounds,  or  compositions  (not  including  serums  and 
antitoxins),  upon  the  amount  paid  for  any  of  the  above  as  to  which 
the  manufacturer  or  producer  claims  to  have  any  private  formula, 
secret,  or  occult  art  for  making  or  preparing  the  same,  or  has  or 
claims  to  have  any  exclusive  right  or  title  to  the  making  or  pre- 
paring the  same,  or  which  are  prepared,  uttered,  vended,  or  ex- 
posed for  sale  under  any  letters  patent,  or  trade-mark,  or  which 
(if  prepared  by  any  formula,  published  or  unpublished)  are  held 
out  or  recommended  to  the  public  by  the  makers,  vendors,  or  pro- 
prietors thereof  as  proprietary  medicines  or  medicinal  proprietary 
articles  or  preparations,  or  as  remedies  or  specifics  for  any  disease, 
diseases,  or  afifection  whatever  affecting  the  human  or  animal  body  : 
Provided,  that  the  provisions  of  this  section  shall  not  apply  to  the 
sale  of  vaccines  and  bacterines  which  are  not  advertised  to  the 
general  lay  public,  nor  to  the  sale  by  a  physician  in  personal  at- 
tendance upon  a  patient  of  medicinal  preparations  not  so  adver- 
tised. 

The  following  regulations  and  rulings  have  been  made  by  the 
Treasury  Department :  The  tax  is  upon  the  price  for  which  pills, 
tablets,  powders,  tinctures,  troches  or  lozenges,  sirups,  medicinal 
cordials  or  bitters,  anodynes,  tonics,  plasters,  liniments,  salves, 
ointments,  pastes,  drops,  waters,  essences,  spirits,  oils,  and  all 
medicinal  preparations,  compounds  or  compositions  whatsoever, 
are  sold  by  the  manufacturer;    provided  that 

(1)  The  manufacturer  claims  to  have  any  private  formula,  secret 
*  or  occult  art  for  making  or  preparing  them ;  or 
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(2)  The  manufacturer  has  or  claims  to  have  any  exclusive  right 
or  title  to  making  or  preparing  them ;  or 

(3)  They  are  prepared,  uttered,  vended,  or  exposed  for  sale  un- 
der any  letters  patent  or  trade-mark;   or 

(4)  They  are  held  out  or  recommended  to  the  public  by  the  mak- 
ers, venders,  or  proprietors  thereof,  either  (a)  as  proprietary  medi- 
cines or  medicinal  proprietary  articles  or  preparations,  or  (b)  as 
remedies  or  specifics  for  any  disease  or  affection  whatever  affect- 
ing the  human  or  animal  body. 

Every  medicinal  preparation,  compound,  or  composition  w^hich  is 
embraced  within  one  or  more  of  subdivisions  (1),  (2),  (3)  and  (4) 
in  the  preceding  article,  is  subject  to  the  tax.  If,  for  instance,  an 
article  is  made  or  prepared  by  a  manufacturer  claiming  to  have  a 
private  formula,  secret  or  occult  art  for  it,  it  is  taxable,  even 
though  it  is  not  prepared,  uttered,  vended,  or  exposed  for  sale 
under  any  letters  patent  or  trade-mark,  and  it  is  not  held  out  or 
recommended  to  the  public  as  a  proprietary  medicine  or  medicinal 
proprietary  article  or  preparation,  or  as  a  remedy  or  specific  for 
any  disease  or  affection  of  the  human  or  animal  body.  Prepara- 
tions made  in  accordance  with  formulas  contained  in  the  United 
States  Pharmacopoeia  and  National  Formulary  by  pharmaceutical 
manufacturers,  when  not  held  out  or  recommended  as  proprietary 
medicines  or.  medicinal  proprietary  articles  or  preparations,  or  as 
remedies  or  specifics,  are  not  subject  to  the  tax;  but  if  so  held 
out  or  recommended  they  are  taxable,  although  not  identified  by 
any  name,  trade-mark,  or  otherwise. 

The  word  "medicinal"  is  applicable  to  any  substance  adapted 
to  cure  or  alleviate  disease  or  pain.  Accordingl}'-,  a  medicinal  prep- 
aration is  a  preparation  of  any  substance  whatever  intended  to 
be  applied  for  the  cure  or  mitigation  of  pain  or  disease.  Many 
articles  or  substances  which  are  not  usually  considered  as  belong- 
ing to  materia  medica  may  become  taxable  medicinal  preparations 
by  being  held  out  or  advertised  as  remedies  for  diseases  affecting 
the  human  or  animal  body.  Boric  acid  when  sold  under  a  trade- 
mark as  a  medicinal  preparation  is  taxable.  Licorice  put  up  in 
sticks,  lozenges,  or  in  other  forms  suitable  for  medicinal  purposes 
and  sold  under  a  trade-mark  is  subject  to  the  tax.  Food  prepara- 
tions as  distinguished  from  medicinal  preparations  are  not  tax- 
able. The  taxability  of  a  medicinal  preparation  is  determined  by 
the  manner  in  which  it  is  prepared  or  the  way  in  which  it  is  put 
upon  the  market.  If  an  article  is  advertised  under  the  name  or 
trade-mark  of  the  manufacturer,  or  any  name  in  the  possessive  case 
is  used  on  the  label  or  on  the  literature  describing  the  medicinal 
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preparation,  or  the  name  of  the  manufacturer  is  made  a  part  of 
the  name  or  title,  or  any  intimation  is  otherwise  given  that  the 
article  is  of  distinctive  origin,  the  tax  is  imposed.  Where  me- 
dicinal preparations  are  sold  under  what  appears  to  be  or  what  is 
intended  to  be  a  trade-mark  appropriated  to  the  article,  the  tax 
attaches.  Printing  on  the  labels  the  directions  and  indications  for 
use,  the  dosage,  and  other  similar  matter,  will  not  alone  render 
preparations  made  under  a  standard  formula  taxable,  provided  the 
preparation  is  not  held  out  or  recommended  as  a  proprietary  prep- 
aration or  as  a  remedy  or  specific.  Where  medicinal  preparations 
are  sold  under  labels  which  do  not  indicate  that  the  formula  is 
published  they  will  be  considered  to  be  ^prepared  under  private 
formulas,  unless  proof  is  submitted  that  the  formula  is  not  secret. 
The  tax  applies  to  a  medicinal  preparation  held  out  by  the  pro- 
ducer to  the  public  as  a  proprietary  medicine  or  as  a  remedy  for 
disease  although  it  is  prepared  by  a  process  which  merely  refines 
a  natural  substance.  A  "specific"  may  be  adapted  for  the  preven- 
tion of  disease  or  for  its  cure.     (Regulations  No.  44,  arts.  19-22.) 

The  taxability  of  a  medicinal  substance  or  preparation  is  deter- 
mined by  the  manner  in  which  it  is  prepared  or  the  way  in  which 
it  is  put  upon  the  market.  Medicinal  preparations  for  beasts,  when 
the  same  would  be  taxable  if  used  by  man,  are  taxable.  Arona, 
cough  drops,  national  corn  remover,  and  Criswell's  jimson-weed 
plaster  are  taxable.  Samples  of  patent  medicines,  etc.,  distributed 
gratis  from  house  to  house,  articles  and  preparations  commonly 
known  as  stock  foods,  20-mule-team  borax,  avenarious  carbolineum, 
mixed  feeds,  chicken  feeds,  etc.,  not  recommended  or  held  out  as 
remedies  or  specifics  for  affections  or  diseases  but  as  feed  only, 
Thompson's  malted  milk  or  malted  beef  peptone,  Horlick's  malted 
milk,  and  other  food  preparations,  whether  for  man  or  beast,  unless 
held  out  or  recommended  as  remedies  or  specifics  for  diseases  of  the 
human  or  animal  body,  insecticides  as  such,  are  not  taxable.  (T. 
D.  2591,  Nov.  24,   1917.) 

Artificial  mineral  waters,  not  carbonated,  sold  by  the  manufac- 
turer, producer,  or  importer  in  bottles  or  other  closed  containers, 
carbonated  waters  manufactured  and  sold  by  the  manufacturer, 
producer,  or  importer  of  the  carbonic  acid  gas  used  in  carbonating 
the  same,  and  natural  mineral  waters  and  table  waters  sold  by  the 
producer,  bottler,  or  importer  in  bottles  or  other  closed  containers 
at  over  10  cents  per  gallon,  are  not  subject  to  the  tax  under  this 
subdivision  if  intended  for  use  solely  as  beverages.  (Regulations 
No.  44,  art.  23.) 
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The  revenue  act  of  1898  contained  a  clause  almost  exactly  simi- 
lar to  that  quoted  above,  and  several  applicable  decisions  of  the 
courts  were  rendered  under  it.  It  was  held  that  the  medicinal  prep- 
arations intended  to  be  taxed  were  the  more  or  less  monopolistic 
or  non-competitive  kind,  protected  against  imitation  by  patent, 
trade-mark,  or  proprietary  rights,  intended  for  self-medication, "and 
generally  accompanied  by  puffing  inducements  and  unreliable  state- 
ments.^ Medicinal  plasters  which  are  in  composition  exactly  the 
same  as  other  plasters  bearing  the  same  name,  put  up  by  others 
and  sold  in  competition  with  them,  and  based  on  the  same  well- 
known  medical  formulas,  without  any  claim  to  special  merit  except 
with  respect  to  the  care  exercised  in  the  selection  of  ingredients 
and  the  manner  in  which  they  are  compounded,  are  not  "medicinal 
proprietary  articles,"  within  the  meaning  of  the  act.  A  trade-marK 
medicine  or  medicinal  article,  with  which  patent  and  proprietary 
medicines  are  coupled  in  the  statute,  and  which  is  thereby  subjected 
to  the  tax,  must  be  held  to  be  a  medicine  or  article  as  to  which  a 
monopoly  has  been  secured  by  means  of  a  trade-mark  or  trade- 
name, under  which  it  is  prepared  and  sold ;  and  where  a  trade- 
mark used  on  an  article  merely  signifies  its  origin,  and  has  no  other 
purpose  or  connection  with  it,  being  used  on  all  articles  and  prep- 
arations made  by  the  manufacturers  to  identify  the  same  as  their 
product,  and  to  give  them  such  recommendation  to  the  public  as 
is  afforded  by  their  reputation,  it  does  not  render  such  article  sub- 
ject to  the  tax.  Thus,  the  fact  that  certain  medicinal  plasters  put 
up  and  sold  by  a  manufacturer  had  printed  thereon  such  descrip- 
tive words  as  "A  Soothing  Dressing,"  "Strengthening  Plaster,"  or 
"Perfect  Mustard,"  the  latter  being  shown  to  mean  in  the  trade 
only  that  it  was  ready  for  use,  did  not  constitute  such  representa- 
tion of  merit  or  recommendations  as  to  render  them  subject  to  the 
tax,  nor  were  they  taxable  because,  as  to  some  of  them,  the  pack- 
ages bore  the  words  "patent  applied  for."  ^  So,  plasters  described 
as  "dental"  merely  because  cut  into  very  small  pieces  suitable  for 
dentists'  use,  are  not  within  the  tax  act,  nor  are  finger  hats,  nor 
corn  or  bunion  plasters,  the  action  of  which,  when  applied,  is  pure- 
ly mechanical  and  not  medicinal.  But  plasters  described  as  "John- 
son's" or  as  "rheumatic"  may  be  regarded  severally  as  proprietary 
and  as  recommended  as  a  remedy  for  rheumatism,  and  are  taxable.'* 
And  a  mild  form  of  beer,  containing  about  two  per  cent  of  alcohol, 

2  Rutan  V.  Johnson  &  Johnson,  231  Fed.  369,  145  C.  C.  A.  363. 
8  Johnson  &  Johnson  v.  Rutan  (C.  O.)  122  Fed.  993. 
4  Johnson  &  Johnson  v.  Herold  (D.  C.)  161  Fed.  593. 
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put  up  and  sold  by  the  manufacturers  in  bottles  labeled  "Rochester 
Tonic,"  was  held  subject  to  the  tax  under  the  act  of  1898,  on  the 
ground  that  the  use  of  the  word  "tonic"  was  a  recommendation  of 
it  as  a  medicinal  preparation,  and  that  it  was  prepared  under  a 
secret  formula;  and  it  was  held  that  it  was  not  exempt  from  the 
tax  imposed  by  this  statute  because  the  manufacturer  had  paid  the 
revenue  tax  on  it  as  beer  before  it  was  bottled.^ 

§  502.     Same;    Same;   Who  is  a  Manufacturer 

Questions  having  arisen  concerning  the  definition  of  a  "manu- 
facturer" in  connection  with  the  tax  on  medicinal  preparations, 
the  Bureau  of  Internal  Revenue  promulgated  the  following  official 
rulings:  Within  the  meaning  of  this  subdivision  a  manufacturer 
or  producer  is  a  person  who  prepares  an  article  or  has  it  pre- 
pared and  sells  it,  and  who  identifies  the  article  by  a  commercial 
name,  trade-mark,  or  trade  name,  or  by  other  means,  or  holds 
out  or  recommends  the  article  as  a  proprietary  medicine  or  medic- 
inal proprietary  article  or  preparation,  or  as  a  remedy  or  specific. 
If  the  article  or  its  container  has  on  it  both  a  trade-mark  or  trade 
name  of  one  manufacturer  and  the  individual  or  business  name 
of  another,  the  owner  of  the  trade-mark  or  trade  name  will  be 
deemed  the  manufacturer.  If  the  article  or  its  container  has  on  it 
both  the  commercial  name  of  the  article  and  an  individual  or  busi- 
ness name,  the  latter  will  be  deemed  to  designate  the  manufac- 
turer. A  person  who  is  employed  to  make  an  article  and  receives 
for  it  the  cost  of  materials  and  labor,  plus  a  specified  profit,  shall 
be  considered  a  manufacturing  agent,  and  the  person  who  procures 
the  preparation  of  the  article  will  be  considered  the  manufacturer. 
Where  the  owner  of  a  formula  contracts  with  a  manufacturer  to 
prepare  an  article  according  to  such  formula  and  to  deliver  it  to 
him  in  complete,  salable  form,  the  labels  bearing  the  formula  own- 
er's name,  he  is  considered  the  manufacturer.  A  person  who  bot- 
tles or  otherwise  prepares  an  article,  and  merely  for  advertising 
purposes  places  on  such  article-  the  name  of  any  dealer  who  may 
handle  it,  shall  be  deemed  the  ma,nufacturer  if  the  names  of  both 
persons  appear,  but  if  only  the  dealer's  name  appears  he  shall  be 
deemed  the  manufacturer.  "Held  out  or  recommended"  includes 
representation  by  any  means,  personal  canvass  and  statements  on 
the  labels,  in  pamphlets  and  in  advertisements,  or  otherwise.  A 
holding  out  or  recommendation  intended  for  physicians  only  is  a 
holding  out  to  the  public.     (Regulations  No.  44,  art.  21.) 

8  U.  S.  V.  J.  D.  Her  Brewing  Co.,  121  Fed.  41,  57  C.  O.  A.  381. 
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§  503.     Same;  Chewing  Gum 

The  Revenue  Act  of  1918  imposes  "upon  all  chewing  gum  or 
substitute  therefor,  sold  by  the  manufacturer,  producer,  or  import- 
er, a  tax  equivalent  to  three  per  centum  of  the  price  for  which  so 
sold."  Substitutes  include  any  imitation  designed  to  take  the  place 
of  chewing  gum.  Where  chewing  gum  is  covered  with  candy 
or  otherwise  combined  with  another  substance,  the  tax  is  on  the 
whole  article.     (Regulations  No.  44,  art.  24.) 

§  504.     Same;    Cameras,  Films  and  Plates 

The  Revenue  Act  of  1918  (§  900,  pars.  7  and  8)  imposes  taxes 
on  these  articles  when  sold  by  the  manufacturer,  producer,  or  im- 
porter, the  tax  being  expressed  in  each  case  as  a  percentage  of 
the  price  for  which  so  sold.  The  taxes  are  as  follows :  On  cameras 
weighing  not  more  than  100  pouncfe,  10  per  cent.  On  photographic 
films  and  plates,  other  than  moving-picture  films,  5  per  cent.  It 
has  been  ruled  that  process  and  motion-picture  cameras  are  sub- 
ject to  the  tax;  that  a  camera  sold  without  the  lens  is  taxable, 
but  not  a  lens  sold  separately;  and  that  toy  cameras  are  taxable 
if  capable  of  taking  a  picture.     (Regulations  No.  44,  art.  25.) 

§  505.     Same;    Firearms,  Ammunition,  and  Weapons 

The  Revenue  Act  of  1918  (§  900,  pars.  10-12)  imposes  taxes  on  these 
articles,  when  sold  by  the  manufacturer,  producer,  or  importer,  the 
tax  being  expressed  in  each  case  as  a  percentage  of  the  price  for 
which  so  sold,  as  follows:  Firearms,  shells,  and  cartridges,  ex- 
cept those  sold  for  the  use  of  the  United  States,  any  state,  terri- 
tory, or  possession  of  the  United  States,  any  political  subdivision 
thereof,  the  District  of  Columbia,  or  any  foreign  country  while 
engaged  against  the  German  government  in  the  present  war,  10 
per  centum.  Hunting  and  bowie  knives,  10  per  centum.  Dirk 
knives,  daggers,  sword  canes,  stilettos,  and  brass  or  metallic 
knuckles,  100  per  centum. 

§  506.     Same;    Automatic  Slot  Devices 

The  Revenue  Act  of  1918  (§  900,  par.  16)  imposes  taxes  on  these 
articles,  when  sold  by  the  manufacturer,  producer,  or  importer,  the 
tax  being  expressed  in  each  case  as  a  percentage  of  the  price  for 
which  so  sold,  as  follows :  "Automatic  slot  device  vending  ma- 
chines, 5  per  centum,  and  automatic  slot  device  weighing  ma- 
chines, 10  per  centum ;  if  the  manufacturer,  producer,  or  import- 
er of  any  such  machine  operates  it  for  profit,  he  shall  pay  a  tax 
in  respect  to  each  such  machine  put  into  operation  equivalent  to 
5  per  centum  of  its  fair  market  value  in  the  case  of  a  vending 
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machine,  and  10  per  centum  of  its  fair  market  value  in  the  case 
of  a  weighing  machine." 

§  507.     Same;    Objects  of  Art 

The  Revenue  Act  of  1918  (§  902)  imposes  taxes  on  various  art 
objects,  when  sold  by  any  person  other  than  the  artist,  the  tax 
being  expressed  as  a  percentage  of  the  price  for  which  so  sold,  as 
follows:  "Upon  sculpture,  paintings,  statuary,  art  porcelains,  and 
bronzes,  sold  by  any  person  other  than  the  artist,  a  tax  equivalent 
to  10  per  centum  of  the  price  for  which  so  sold.  This  section  shall 
not  apply  to  the  sale  of  any  such  article  to  an  educational  institu- 
tion or  public  art  museum." 

§  508.     Same;    Miscellaneous  Commodities 

The  Revenue  Act  of  1918,  (§  900)  imposes  taxes  on  various 
commodities,  when  sold  by  the  manufacturer,  producer,  or  im- 
porter, the  tax  in  each  case  being  expressed  as  a  percentage  of  the 
price  for  which  so  sold,  as  follows : 

Candy,  5  per  cent. 

Portable  electric  fans,  5  per  cent. 

Thermos  and  thermostatic  bottles,  carafes,  jugs,  or  other  ther- 
mostatic containers,  5  per  cent. 

Cigar  or  cigarette  holders  and  pipes,  composed  wholly  or  in 
part  of  meerschaum  or  amber,  humidors,  and  smoking  stands,  10 
per  cent. 

Liveries  and  livery  boots  and  hats,  10  per  cent. 

Hunting  and  shooting  garments  and  riding  habits,  10  per  cent. 

Articles  made  of  fur  on  the  hide  or  pelt,  or  of  which  any  such 
fur  is  the  component  material  of  chief  value,  10  per  cent. 

Yachts  and  motor  boats  not  designed  for  trade,  fishing,  or  na- 
tional defense,  and  pleasure  boats. and  pleasure  canoes,  if  sold  for 
more  than  $15,  10  per  cent. 

Toilet  soaps  and  toilet  soap  powders,  3  per  cent. 

§  509.     Same;   What  Price  Governs  on  Sale  of  Commodities 

It  is  provided  that  "if  any  manufacturer,  producer,  "or  importer 
of  any  of  the  articles  enumerated  in  this  section  customarily  sells 
such  articles  both  at  wholesale  and  at  retail,  the  tax  in  the  case  of 
any  article  sold  by  him  at  retail  shall  be  computed  on  the  price 
for  which  like  articles  are  sold  by  him  at  wholesale."  (Revenue 
Act  of  1918,  §  900.)  But  in  the  following  section  it  is  provided 
that  "if  any  person  manufactures,  produces,  or  imports  any  article 
enumerated  in  section  900,  or  leases  or  licenses  for  exhibition  any 
positive   motion-picture  film  containing  a  picture  ready  for  pro- 
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jection,  and,  whether  through  any  agreement,  arrangement,  or 
understandiilg,  or  otherwise,  sells,  leases,  or  licenses  such  article 
at  less  than  the  fair  market  price  obtainable  therefor,  either  (a) 
in  such  manner  as  directly  or  indirectly  to  benefit  such  person  or 
any  person  directly  or  indirectly  interested  in  the  business  of  such 
person,  or  (b)  with  intent  to  cause  such  benefit,  the  amount  for 
which  such  article  is  sold,  leased,  or  licensed  shall  be  taken  to  be 
the  amount  which  would  have  been  received  from  the  sale,  lease,  or 
license  of  such  article  if  sold,  leased,  or  licensed  at  the  fair  mar- 
ket price."     (Idem,  §  901.) 

§  510.     Luxury  Taxes 

The  taxes  popularly  called  by  this  general  name  are  levied  by 
the  Revenue  Act  of  1918  (§  904)  under  the  following  provision  : 
"On  and  after  May  1,  1919,  there  shall  be  levied,  assessed,  collect- 
ed, and  paid  a  tax  equivalent  to  10  per  centum  of  so  much  of  the 
amount  paid  for  any  of  the  following  articles  as  is  in  excess  of 
the  price  hereinafter  specified  as  to  each  such  article,  when  such 
article  is  sold  by  or  for  a  dealer  or  his  estate  on  and  after  such 
date  for  consumption  or  use: 

1.  Carpets  and  rugs,  including  fibre,  except  imported  and  Amer- 
ican rugs  made  principally  of  wool,  on  the  amount  in  excess  of 
$5  per  square  yard. 

2.  Picture  frames,  on  the  amount  in  excess  of  $10  each. 

3.  Trunks,  on  the  amount  in  excess  of  $50  each. 

4.  Valises,  traveling  bags,  suit  cases,  hat  boxes  used  by  travelers, 
and  fitted  toilet  cases,  on  the  amount  in  excess  of  $25  each. 

5.  Purses,  pocketbooks,  shopping  and  hand  bags,  on  the  amount 
in  excess  of  $7.50  each. 

6.  Portable  lighting  fixtures,  including  lamps  of  all  kinds  and 
lamp  shades,  on  the  amount  in  excess  of  $25  each. 

7.  Umbrellas,  parasols,  and  sun  shades,  on  the  amount  in  excess 
of  .$4  each. 

8.  Fans,  on  the  amount  in  excess  of  $1  each. 

9.  House  or  smoking  coats  or  jackets,  and  bath  or  lounging 
robes,  on  the  amount  in  excess  of  $7.50  each. 

10.  Men's  waistcoats,  sold  separately  from  suits,  on  the  amount 
in  excess  of  $5  each. 

11.  Women's  and  misses'  hats,  bonnets,  and  hoods,  on  the  amount 
in  excess  of  $15  each. 

12.  Men's  and  boys'  hats,  on  the  amount  in  excess  of  $5  each. 

13.  Men's,  women's,  misses',  and  boys'  boots,  shoes,  pumps,  and 
slippers,  not  including  shoes  or  appliances  made  to  order  for  any 
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person  having-  a  crippled  or  deformed  foot  or  ankle,  on  the  amount 
in  excess  of  $10  per  pair.  * 

14.  Men's  and  boys'  caps,  on  the  amount  in  excess  of  $2  each. 

15.  Men's  and  boys'  neckties  and  neckwear,  on  the  amount  in 
excess  of  $2  each. 

16.  Men's  and  boys'  silk  stockings  or  hose,  on  the  amount  in  ex- 
cess of  $1  per  pair. 

17.  Women's  and  misses'  silk  stockings  or  hose,  on  the  amount 
in  excess  of  $2  per  pair. 

18.  Men's  shirts,  on  the  amount  in  excess  of  $3  each. 

19.  Men's,  women's,  misses',  and  boys'  pajamas,  night  gowns, 
and  underwear,  on  the  amount  in  excess  of  $5  each. 

20.  Kimonos,  petticoats,  and  waists,  on  the  amount  in  excess  of 
$15  each. 

The  tax  imposed  by  this  section  shall  not  apply  (1)  to  any  ar- 
ticle enumerated  in  paragraphs  2  to  8,  both  inclusive,  if  such  article 
is  made  of,  or  ornamented,  mounted  or  fitted  with,  precious  metals 
or  imitations  thereof  or  ivory,  or  (2)  to  any  article  made  of  fur 
on  the  hide  or  pelt,  or  of  which  any  such  fur  is  the  component  ma- 
terial of  chief  value,  or  to  (3)  any  article  enumerated  in  subdivision 
17  or  18  of  section  900.  (This  last  refers  to  servants'  liveries  and 
hunting,  shooting,  and  riding  clothes.) 

It  is  also  provided  that  "the  taxes  imposed  by  this  section  shall 
be  paid  by  the  purchaser  to  the  vendor  at  the  time  of  the  sale, 
and  shall  be  collected,  returned,  and  paid  to  the  United  States  by 
such  vendor  in  the  same  manner  as  provided  in  section  502." 

§  511.     False  Representations  as  to  Inclusion  of  Tax  in  Price 

It  is  provided  by  Revenue  Act  of  1918,  §  1319,  that  "whoever  in 
connection  with  the  sale  or  lease,  or  offer  for  sale  or  lease,  of  any 
article,  or  for  the  purpose  of  making  such  sale  or  lease,  makes  any 
statement,  written  or  oral,  (1)  intended  or  calculated  to  lead  any 
person  to  believe  that  any  part  of  the  price  at  which  such  article 
is  sold  or  leased,  or  offered  for  sale  or  lease,  consists  of  a  tax  im- 
posed under  the  authority  of  the  United  States,  or  (2)  ascribing 
a  particular  part  of  such  price  to  a  tax  imposed  under  the  author- 
ity of  the  United  States,  knowing  that  such  statement  is  false  or 
that  the  tax  is  not  so  great  as  the  portion  of  such  price  ascribed  to 
such  tax,  shall  be  guilty  of  a  misdemeanor  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not  more  than  $1,000,  or  by 
imprisonment  not  exceeding  one  year,  or  both." 
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§  512.     Returns  and  Payment  of  Tax  on  Commodities 

In  respect  to  the  excise  taxes  on  the  various  classes  of  commodi- 
ties discussed  in  the  preceding-  sections,  it  is  provided  that  "every 
person  liable  for  any  tax  imposed  by  section  900,  902,  or  906,  shall 
make  monthly  returns  under  oath  in  duplicate  and  pay  the  taxes 
imposed  by  such  sections  to  the  collector  for  the  district  in  which 
is  located  the  principal  place  of  business.  Such  returns  shall  con- 
tain such  information  and  be  made  at  such  times  and  in  such  man- 
ner as  the  Commissioner,  with  the  approval  of  the  Secretary,  may 
by  regulations  prescribe.  The  tax  shall,  without  assessment  by 
the  Commissioner  or  notice  from  the  collector,  be  due  and  payable 
to  the  collector  at  the  time  so  fixed  for  filing  the  return.  If  the  tax 
is  not  paid  when  due,  there  shall  be  added  as  part  of  the  tax  a  pen- 
alty of  5  per  centum,  together  with  interest  at  the  rate  of  1  per 
centum  for  each  full  month,  from  the  time  when  the  tax  became 
due."     (Revenue  Act  of  1918,  §  903.) 

The  Internal  Revenue  regulations  covering  this  subject  are  as 
follows:  Each  manufacturer  of  any  of  the  articles  hereinabove 
enumerated  must  make  monthly  returns  under  oath  in  duplicate 
and  pay  the  taxes  imposed  on  such  articles  to  the  collector  of  in- 
ternal revenue  for  the  district  in  which  his  principal  place  of  busi- 
ness is  located.  The  returns  shall  be  made  on  Form  728.  Instruc- 
tions for  preparing  will  be  found  on  the  back  of  the  form.  The  re- 
turns are  to  be  rendered  and  the  tax  paid  on  or  before  the  last  day 
of  each  month  covering  the  transactions  of  the  preceding  month, 
the  first  return  to  cover  all  transactions  since  October  3,  1917. 
Where  articles  are  sold  over  a  period  of  time  under  an  agreement 
for  a  quantity  rebate,  the  tax,  if  originally  computed  on  the  gross 
price,  may  be  adjusted  in  the  return  for  the  month  in  which  the 
price  is  finally  determined.  Branch  houses  should  in  general  make 
reports  to  the  parent  house,  which  is  liable  to  make  monthly  re- 
turns of  the  sales  of  the  branch  house.  An  itinerant  manufacturer 
should  make  return  afid-^ay  the  tax  to  the  collector  of  the  dis- 
trict where  the  sales  are  made.  The  books  of  every  person  liable 
to  the  tax  shall  be  open  at  all  times  for  inspection  by  examining 
internal  revenue  officers.     (Regulations  No.  44,  art.  26.) 

§  513.     Penalties 

The  general  penalty  clause  of  the  Revenue  Act  of  1918  (§  1308) 
is  applicable  to  the  excise  taxes  on  commodities.  It  is  as  follows : 
"Any  person  required  to  pay,  or  to  collect,  account  for  and  pay 
over  any  tax,  or  required  by  law  or  regulations  made  under  au- 
thority thereof  to  make  a  return  or  supply  any  information  for  the 
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purposes  of  the  computation,  assessment,  or  collection  of  any  such 
tax,  who  fails  to  pay,  collect,  or  truly  account  for  and  pay  over 
any  such  tax,  make  any  such  return,  or  supply  any  such  informa- 
tion, at  the  time  or  times  required  by  law  or  regulation  shall,  in 
addition  to  other  penalties  provided  by  law,  be  subject  to  a  penalty 
of  not  more  than  $1,0CX)."  In  addition,  any  person  who  "willfully 
refuses"  to  pay,  collect,  or  account  for  and  pay  over  any  such  tax, 
or  make  such  return,  or  supply  such  information,  or  who  "willfully 
attempts"  in  any  manner  to  evade  the  tax,  is  guilty  of  a  misde- 
meanor and  subject  to  a  fine  of  not  more  than  $10,000,  or  impris- 
onment for  not  more  than  one  year,  or  both. 

§  514.     Annual  Excise  Tax  on  Yachts  and  Boats 

The  Revenue  Act  of  1918  (§  1003)  provides  that  sixty  days  after 
the  passage  of  this  Act,  and  thereafter  on  July  1  in  each  year,  and 
also  at  the  time  of  the  original  purchase  of  a  new  boat  by  a  user, 
if  on  any  other  date  than  July  1,  there  shall  be  levied,  assessed, 
collected,  and  paid  in  lieu  of  the  tax  imposed  by  section  603  of 
the  Revenue  Act  of  1917,  upon  the  use  of  yachts,  pleasure  boats, 
power  boats,  and  sailing  boats,  of  over  five  net  tons,  and  motor 
boats  with  fixed  engines,  not  used  exclusively  for  trade,  fishing,  or 
national  defense,  or  not  built  according  to  plans  and  specifications 
approved  by  the  Navy  Department,  a  special  excise  tax  to  be  based 
on  each  yacht  or  boat,  at  rates  as  follows :  Yachts,  pleasure  boats, 
power  boats,  motor  boats  with  fixed  engines,  and  sailing  boats,  of 
over  five  net  tons,  length  not  over  fifty  feet,  $1  for  each  foot;  length 
over  fifty  feet  and  not  over  one  hundred  feet,  $2  for  each  foot; 
length  over  one  hundred  feet,  $4  for  each  foot;  motor  boats  of 
not  over  five  net  tons  with  fixed  engines,  $10. 

In  determining  the  length  of  such  yachts,  pleasure  boats,  power 
boats,  motor  boats  with  fixed  engines,  and  sailing  boats,  the  meas- 
urement of  over-all  length  shall  govern. 

In  the  case  of  a  tax  imposed  at  the  time  of  the  original  purchase 
of  a  new  boat  on  any  other  date  than  July  1,  and  in  the  case  of  the 
tax  taking  effect  sixty  days  after  the  passage  of  this  Act,  the 
amount  to  be  paid  shall  be  the  same  number  of  twelfths  of  the 
amount  of  the  tax  as  the  number  of  calendar  months  (including  the 
month  of  sale,  or  the  month  in  which  is  included  the  sixty-first  day 
after  the  passage  of  this  Act,  as  the  case  may  be)  remaining  prior 
to  the  following  July  1. 

If  the  tax  imposed  by  section  603  of  the  Revenue  Act  of  1917,  for 
the  fiscal  year  ending  June  30,  1919,  has  been  paid  in  respect  to 
the  use  of  any  boat,  the  amount  so  paid  shall  under  such  regula- 
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tions  as  the  Commissioner,  with  the  approval  of  the  Secretary,  may 
prescribe,  be  credited  upon  the  first  tax  due  under  this  section  in 
respect  to  the  use  of  such  boat,  or  be  refunded  to  the  person  pay- 
ing the  first  tax  imposed  by  this  section  in  respect  to  the  use  of 
such  boat. 

The  following  regulations  with  reference  to  this  tax  have  been 
promulgated  by  the  Bureau  of  Internal  Revenue : 

A  boat  not  used  or  intended  to  be  used  between  July  1,  1918,  and 
June  30,  1919,  is  not  subject  to  the  tax,  but  if  used  or  intended  to 
be  used  in  such  period  the  tax  was  payable  on  July  1,  1918,  for 
the  full  year  ending  June  30,  1919.  If  on  July  1  of  any  year,  or  on 
the  date  of  purchase  if  on  another  date,  the  owner  of  a  boat  intends 
to  use  it  before  the  following  July  1,  or  if  he  does  use  it  before  the 
July  1  following,  the  tax  attaches.  A  person  who  has  paid  no  tax 
at  the  regular  time  by  reason  of  an  intention  not  to  use  a  boat, 
and  later  decides  to  use  it,  shall  pay  the  full  tax  without  penalty 
or  interest  before  using  the  boat ;  but  an  owner  not  paying  on  time 
the  tax  upon  a  boat  which  he  actually  intended  to  use  shall  be  liable 
for  the  full  penalties.  The  taxpayer  must  keep  the  tax  receipt 
about  the  boat  when  in  use  available  for  examination  by  Govern- 
ment officers.  To  the  extent  that  it  is  inconsistent  herewith  T.  D. 
2591  of  November  24,  1917,  is  modified  accordingly. 

All  boats  of  the  specified  classes  (other  than  boats  used  exclu- 
sively for  national  defense  or  built  according  to  plans  and  specifi- 
cations approved  by  the  Navy  Department)  are  taxed  unless  they 
are  used  exclusively  for  trade.  "For  trade"  means  for  business,  par- 
ticularly the  business  of  buying  and  selling,  or  for  commerce. 
Boats  used  for  pleasure,  whether  of  the  owner  or  of  paying  patrons, 
or  for  serious  activities  not  constituting  trade,  are  subject  to  the 
tax.  It  is  the  actual  use  of  the  boat  which  is  controlling,  regardless 
of  whether  the  owner  himself  uses  it  or  hires  it  out  for  profit. 

Thus,  boats  used  by  a  marine  engine  manufacturer  in  transport- 
ing salesmen  on  their  business  trips,  or  in  taking  out  prospective 
customers  purely  for  demonstrating  purposes,  or  in  towing  disabled 
boats  and  furnishing  repair  service  to  customers,  are  used  exclu- 
sively for  trade.  So  are  boats  used  to  carry  produce  to  market. 
On  the  other  hand,  a  boat  used  by  a  physician  in  visiting  patients, 
a  boat  used  by  the  Y.  M.  C.  A.  in  transporting  its  religious  workers 
and  others,  and  a  boat  operated  for  profit  to  carry  passengers  on 
pleasure  trips  to  and  from  certain  fishing  grounds,  are  not  used  for 
trade,  but  for  other  serious  purposes  or  for  pleasure. 

The  imposition  of  a  transportation  tax  for  persons  transported 
by  boat  is  not  conclusive  that  the  boat  is  used  for  trade.    If  a  boat 
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is  used  to  carry  freight  for  hire,  it  is  not  subject  to  the  tax.  If  it 
is  used  to  carry  passengers,  however,  the  distinction  is  between  its 
operation  in  general  commerce,  as  from  New  York  to  Boston,  and 
its  operation  for  plainly  pleasure  purposes,  as  from  New  York  to 
Coney  Island.  Boats  carrying  pleasure  excursions  to  fishing 
grounds  or  resorts  are  therefore  taxable. 

If  a  boat  is  employed  for  several  purposes  its  use  is  to  be  taxed, 
even  though  one  of  them  is  in  trade.  Casual  employment  at  ir- 
regular intervals  for  the  convenience  of  the  owner  or  his  family, 
however,  not  exceeding  such  casual  employment  as  is  usual  for 
boats  maintained  or  employed  in  trade,  will  not  cause  the  tax  to 
attach  to  a  boat  which  is  entirely  devoted  to  trade  except  for  such 
limited  casual  use.  This  is  true,  for  instance,  of  boats  used  by 
their  owners  in  their  oyster,  fishing,  or  crabbing  business,  which  are 
occasionally  used  to  convey  members  of  the  family  to  market  or  to 
other  places  upon  trips  for  personal  or  household  purposes. 

Boats  used  in  the  United  States  or  navigating  United  States  wa- 
ters are  subject  to  the  tax,  although  of  foreign  register  or  owned 
by  nonresident  aliens.     (T.  D.  2753,  August  23,  1918.) 

§  515.    Importations  from  Virgin  Islands 

On  this  subject  the  provision  of  the  statute  is  that  "there  shall  be 
levied,  collected,  and  paid  in  the  United  Stafes,  upon  articles  com- 
ing into  the  United  States  from  the  Virgin  Islands,  a  tax  equal  to 
the  internal-revenue  tax  imposed  in  the  United  States  upon  like 
articles  of  domestic  manufacture ;  such  articles  shipped  from  said 
islands  to  the  United  States  shall  be  exempt  from  the  payment 
of  any  tax  imposed  by  the  internal-revenue  laws  of  said  islands : 
Provided,  that  there  shall  be  levied,  collected,  and  paid  in  said 
islands,  upon  articles  imported  from  the  United  States,  a  tax  equal 
to  the  internal-revenue  tax  imposed  in  said  islands  upon  like  arti- 
cles there  manufactured;  and  such  articles  going  into  said  islands 
from  the  United  States  shall  be  exempt  from  payment  of  any  tax 
imposed  bv  the  internal-revenue  laws  of  the  United  States."  (Rev- 
enue Act  of  1918,  §  1304.) 

§  516.     Tax  on  Opium  and  Other  Narcotics 

The  internal  revenue  act  of  October  1,  1890,  §  36,  imposed  a  tax 
of  ten  dollars  per  pound  on  all  "opium  manufactured  in  the  United 
States  for  smoking  purposes."  A  later  act  (February  9,  1909  [U. 
S.  Comp.  St.  1916,  §§  8800,  8801])  prohibited  the  importation  into 
the  United  States  of  opium  for  other  than  medicinal  purposes,  but 
it  was  held  that  this  did  not  repeal  nor  in  any  way  narrow  the 
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application  of  the  act  taxing  manufactured  opium/  Bu,t  on  Janu- 
ary 17,  1914,  Congress  passed  a  new  act  on  the  subject  (38  Stat. 
277  [U.  S.  Comp.  St.  1916,  §§  6287a-6287f]),  which  provides: 
''That  an  internal  revenue  tax  of  $300  per  pound  shall  be  levied 
and  collected  upon  all  opium  manufactured  in  the  United  States 
for  smoking  "purposes ;  and  no  person  shall  engage  in  such  man- 
ufacture who  is  not  a  citizen  of  the  United  States  and  who  has 
not  given  the  bond  required  by  the  Commissioner  of  Internal 
Revenue.  Every  person  who  prepares  opium  suitable  for  smok- 
ing purposes  from  crude  gum  opium,  or  from  any  preparation 
thereof,  or  from  the  residue  of  smoked  or  partially  smoked  opium, 
commonly  known  as  yen  shee,  or  from  any  mixture  Of  the  above, 
or  any  of  them,  shall  be  regarded  as  a  manufacturer  of  smoking 
opium  within  the  meaning  of  this  act."  The  statute  further  re- 
quires a  bond  in  the  sum  of  not  less  than  $100,000,  and  imposes, 
for  violations  of  the  law,  a  penalty  of  not  less  than  $10,000  fine, 
or  imprisonment  for  not  less  than  five  years,  or  both.  It  is  held 
that  an  indictment  under  this  act  cannot  be  sustained  if  it  ap- 
pears that  the  defendant  has  not  refused  to  give  the  required 
bond.^  Any  process  by  which  crude  opium  is  converted  into  a 
product  fit  for  smoking  constitutes  a  "manufacture"  of  opium. ^  It 
was  held  under  the  earlier  act  (that  of  1890)  that  the  reconver- 
sion of  the  residuum  of  opium  after  smoking  into  a  form  fit  for 
resmoking  could  not  be  considered  as  a  manufacture  of  it.^"  But 
the  rule  must  be  different  under  the  act  of  1914,  since  it  makes  a 
specific  reference  to  "the  residue  of  smoked  or  partially  smoked 
opium."  However,  merely  adding  water  to  an  extract  of  opium 
which  is  already  smokable  is  not  a  manufacture  of  smoking  opi- 
um.^^ 

Not  superseding  the  foregoing  provisions,  but  supplementary  to 
them,  the  so-called  "Harrison  Act"  (Act  Cong.  Dec.  17,  1914  [U. 
S.  Comp.  St.  1916,  §§  6287g-6287q])  provides  that  "every  per- 
son who  produces,  imports,  manufactures,  compounds,  deals  in, 
dispenses,  sells,  distributes  or  gives  away  opium  or  coca  leaves, 
or  any  compound,  manufacture,  salt,  derivative,  or  preparation 
thereof,  shall  register  with  the  collector  of  internal   revenue   of 

7  Marks  v.  U.  S.,  196  Fed.  476,  116  C.  C.  A.  250. 

8  I^e  Mow  Lin  v.  U.  S.,  240  Fed.  408,  153  C.  C.  A.  334.  This  statute  is  not 
unconstitutional.  Lee  Mow  Lin  v.  U.  S.  (C.  C.  A.)  250  Fed.  694;  U.  S.  v.  Rosen- 
berg (D.  C.)  251  Fed.  963.    But  compare  U.  S.  v.  Doreraus  (D.  O.)  246  Fed.  958. 

9  Marks  v.  U.  S.,  196  Fed.  476,  116  C.  C.  A.  250. 

10  U.  S.  V.  Shelley,  229  U.  S.  239,  33  Sup.  Ct.  635,  57  L.  Ed.  1167. 

11  Seidler  v.  U.  S.,  228  Fed.  336,  142  C.  O.  A.  628. 
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the  district  his  name  or  style,  place  of  business,  and  place  or 
places  where  such  business  is  to  be  carried  on.  At  the  time  of 
such  registry  and  on  or  before  the  first  day  of  July,  annually  there- 
after, every  person  who  produces,  imports,  manufactures,  com- 
pounds, deals  in,  dispenses,  sells,  distributes,  or  gives  away  any 
of  the  aforesaid  drugs  shall  pay  to  the  said  collector  a  special  tax 
at  the  rate  of  $1  per  annum."  The  act  also  provides  (section  8) 
that  "it  shall  be  unlawful  for  any  person  r^ot  registered  under  the 
provisions  of  this  act,  and  who  has  not  paid  the  special  tax  pro- 
vided for  by  this  act,  to  have  in  his  possession  or  under  his  con- 
trol any  of  the  aforesaid  drugs."  But  it  is  held  that  this  provision 
is  applicable  only  to  those  persons  who  are  required  to  be  regis- 
tered, viz.,  those  who  "produce,  import,  manufacture,"  etc.,  the 
drugs  mentioned;  so  that  it  is  not  unlawful  for  a  person  not  in 
any  way  engaged  in  or  connected  with  the  production  or  distribu- 
tion of  opium  to  have  the  drug  or  its  derivatives  in  his  possession, 
without  being  registered,  at  least  if  his  supply  was  not  unlawfully 
obtained.^^  This  statute  is  held  to  be  a  revenue  act,  and  so  within 
the  power  of  Congress  to  enact,  although  it  is  also  intended  to 
prevent  the  unauthorized  dissemination  of  habit-forming  drugs. ^' 
It  was  revised,  amended,  and  much  strengthened  by  the  Revenue 
Act  of  1918,  §  1006. 

§  517.     Tax  on  Oleomargarine  and  Adulterated  Butter 

Under  the  Oleomargarine  Act  of  August  2,  1886,  as  amended 
by  Act  Cong.  May  9,  1902,  the  following  annual  license  or  excise 
taxes  are  imposed:  Manufacturers  of  oleomargarine,  $600;  whole- 
sale dealers  in  oleomargarine  artificially  colored  in  imitation  of 
butter  $480;  wholesale  dealers  in  oleomargarine  free  from  arti- 
ficial coloration,  $200;  retail  dealers  in  oleomargarine  artificially 
colored  in  imitation  of  butter,  $48;  retail  dealers  in  oleomargarine 
free  from  artificial  coloration,  $6;  manufacturers  of  adulterated 
butter,  $600;  wholesale  dealers  in  adulterated  butter,  $480;  retail 
dealers  in  adulterated  butter,  $48;  manufacturers  of  process  or 
renovated  butter,  $50.  In  addition,  these  products  are  subject  to. 
excise  taxation  at  the  following  rates:  Domestic  oleomargarine, 
artificially  colored  to  look  like  butter,  of  any  shade  of  yellow,  10 
cents  per  pound;  oleomargarine  free  from  coloration  that  causes 
it  to  look  like  butter,  of  any  shade  of  yellow,  one-fourth  of  one 
cent  per  pound;    oleomargarine  imported  from  foreign  countries, 

12  U.  S.  V.  Jin  Fuey  Moy,  241  U.  S.  394,  36  Sup.  Ct.  658,  60  L.  Ed.  1061. 

13  Lowe  V.  Farbwerke-Hoechst  Co.,  240  Fed.  671,  153  C.  C.  A.  469. 
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15  cents  per  pound;   adulterated  butter,  10  cents  per  pound;    pro- 
cess or  renovated  butter,  one-fourth  of  one  cent  per  pound. 

The  power  of  Congress  to  levy  excises  was  not  exceeded  by  the 
enactment  of  the  statutes  imposing  a  tax  on  artificially  colored  oleo- 
margarine, because  the  imposition  of  such  a  tax  may  destroy  or 
restrict  the  manufacture  of  that  article ;  and  an  excise  which  does 
not  conflict  with  any  express  limitation  of  the  Constitution  can- 
not be  held  invalid  because  the  court  may  think  the  rate  of  taxa- 
tion too  high.^*  But  a  regulation  made  by  the  Commissioner  of 
Internal  Revenue,  that  butter  having  16  per  cent  or  more  of 
moisture  shall  be  classed  as  adulterated  butter,  was  held  invalid 
as  being  legislative  in  character  and  beyond  the  powers  committed 
to  him.^°  A  dealer  in  adulterated  butter  is  liable  to  the  tax  wheth- 
er he  "knowingly"  engaged  in  the  business  or  not.^"  And  the 
statute  is  applicable  to  a  manufacturer  who  does  not  make  white 
oleomargarine,  but  mixes  artificial  coloration  with  it,  as  he  there^ 
by  becomes  a  "manufacturer"  under  the  act.^''  It  is  also  held 
that  the  offense  of  defrauding,  or  attempting  to  defraud,  the  Unit- 
ed States  of  the  tax  on  oleomargarine  may  be  committed  by  a  cor- 
poration, as  well  as  by  an  individual.^* 

§  518.     Tax  on  Mixed  Flour 

Manufacturers,  packers,  and  repackers  of  mixed  flour  are  sub- 
ject, under  the  internal  revenue  laws  of  the  United  States,  to  an 
annual  excise  or  license  tax  of  twelve  dollars.  And  in  addition, 
the  product  itself  is  subject  to  internal  revenue  taxation  at  the 
following  rates :  Per  barrel  of  196  pounds  or  more  than  98 
pounds,  4  cents ;  half  barrel  of  98  pounds  or  more  than  49  pounds, 
2  cents;  quarter  barrel  of  49  pounds  or  more  than  241^  pounds, 
1  cent ;  eighth  barrel  of  24i/>  pounds  or  less,  one-half  of  one  cent. 
Mixed  flour  imported  from  foreign  countries  must  pay  an  internal 
revenue  tax  at  the  foregoing  rates,  in  addition  to  the  import  du- 
ties. 

§  519.     Tax  on  Filled  Cheese 

Manufacturers  of  filled  cheese  are  required  to  pay  an  annual 
excise  or  license  tax  at  the  rate  of  $400,  wholesale  dealers  are 
subject  to  a  like  annual  tax  of  $250,  and  retail  dealers  are  an- 

i4McCray  v.  U.  S.,  195  U.  S.  27,  24  Sup.  Ct.  769,  49  L.  Ed.  78,  1  Ann. 
Cas.  561. 

15  Henningsen  Produce  Co.  v.  Whaley  (D.  C.)  238  Fed.  650. 

16  C.  H.  Lawrence  &  Co.  v.  Seyburn,  202  Fed.  913,  121  C.  O.  A.  271, 

17  May  V.  U.  S.,  199  Fed.  42,  117  C.  C.  A.  420. 

18  U.  S.  V.  Orr  (D.  C.)  223  Fed.  222. 
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nually  taxed  at  the  rate  of  $12.  In  addition,  the  product  itself  is 
subject  to  an  internal  revenue  tax  at  the  rate  of  one  cent  per 
pound  if  of  domestic  production,  or  eight  cents  per  pound  if  im- 
ported. 

§  520.     Tax  on  Employment  of  Child  Labor 

It  is  provided  by  the  Revenue  Act  of  1918,  §  1200,  that  "every 
person  (other  than  a  bona  fide  boys'  or  girls'  canning  club  recog- 
nized by  the  Agricultural  Department  of  a  State  and  of  the  United 
States)  operating  (a)  any  mine  or  quarry  situated  in  the  United 
States,  in  which  children  under  the  age  of  sixteen  years  have  been 
employed  or  permitted  to  work  during  any  portion  of  the  taxable 
year;  or  (b)  any  mill,  cannery,  workshop,  factory,  or  manufactur- 
ing establishment  situated  in  the  United  States,  in  which  children 
under  the  age  of  fourteen  years  have  been  employed  or  permitted 
to  work,  or  children  between  the  ages  of  fourteen  and  sixteen  have 
been  employed  or  permitted  to  work  more  than  eight  hours  in  any 
day  or  more  than  six  days  in  any  week,  or  after  the  hour  of  seven 
o'clock  post  meridian,  or  before  the  hour  of  six  o'clock  ante  merid- 
ian, during  any  portion  of  the  taxable  year,  shall  pay  for  each 
taxable  year,  in  addition  to  all  other  taxes  imposed  by  law,  an  ex- 
cise tax  equivalent  to  10  per  centum  of  the  entire  net  profits  re- 
ceived or  accrued  for  such  year  from  the  sale  or  disposition  of  the 
product  of  such  mine,  quarry,  mill,  cannery,  workshop,  factory,  or 
manufacturing  estabHshment."  Rules  are  prescribed  for  comput- 
ing the  net  profits,  similar  to  those  in  effect  for  the  purpose  of  the 
income  tax.  Exceptions  are  made  as  to  the  employment  of  a  child 
under  a  mistake  of  fact  as  to  its  age  and  as  to  such  employment 
when  authorized  by  a  certificate  from  the  proper  board.  Provision 
is  made  for  inspection  of  such  mines,  mills,  factories,  etc.,  by  in- 
ternal revenue  agents,  for  monthly  returns  by  the  proprietors,  and 
for  penalties  for  breaches  or  evasions  of  the  act. 
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CHAPTER  XX 
ASSESSMENT,  PAYMENT,  AND  COLLECTION  OF  TAXES 

§  522.  Assessment  of  Federal  Taxes. 

523.  Review  of  Return  as  to  Amount  of  Taxable  Income. 

524.  Assessment  on  Discovery  of  Delinquency  or  Fraud. 

525.  Impeaching  and  Contesting  Assessment. 

526.  Appeal  and  Revievi'  of  Assessment. 

527.  Rates  of  Income  Tax  and  Surtax. 

528.  Time  for  Payment  of  Taxes. 

529.  Demand  for  Payment  of  Tax. 

530.  Payment  and  Receipt. 

531.  Receipts  for  Taxes. 

532.  Penalty  for  Delinquency. 

533.  I>ien  of  Taxes. 

534.  Duties  of  Collectors  as  to  Collection  of  Taxes. 

535.  Collection  by  Suit. 

536.  Collection  by  Distraint. 

537.  Sale  of  Real  Estate  for  Delinquent  Taxes. 

538.  Remedies  of  Taxpayer  Illegally  Assessed ;  Injunction. 

539.  Same  ;  Appeal ;  Certiorari ;  Mandamus. 

540.  Compromise  of  Penalties  or  of  Litigation. 

§  522.     Assessment  of  Federal  Taxes 

In  respect  to  all  the  forms  of  federal  taxes  which  require  an  as- 
sessment as  a  basis  for  fixing  the  definite  liability  of  the  taxpayer, 
the  assessment  is  to  be  made  by  the  Commissioner  of  Internal 
Revenue.  In  the  case  of  the  income  tax,  the  assessment  is  based 
primarily  on  the  returns  of  the  taxpayers,  which,  having  been  filed 
with  the  several  collectors,  are  forwarded  to  the  Bureau  of  Inter- 
nal Revenue  at  Washington.  The  assessment  lists  are  then  sent 
to  the  several  collectors,  in  their  respective  districts,  that  they  may 
proceed  with  the  collection  of  the  tax.  It  is  not  within  the  duty  or 
the  authority  of  a  collector  to  ascertain  whether  the  conclusions  of 
the  assessor  in  any  given  case  are  correct,  nor  can  he  revise  the 
assessments  in  any  way,  nor  refuse  to  enforce  an  assessment  regu- 
larly made  by  an  assessor  in  tligi  exercise  of  the  latter's  jurisdiction. 
The  duties  of  a  collector  in  the  enforcement  of  a  tax  assessed  are 
purely  ministerial.  He  has  the  right  to  assume  that  the  taxes  as- 
sessed are  due,  and  that  all  proper  steps  have  been  taken  to  ascer- 
tain this  fact.  The  assessment,  duly  certified  to  him,  is  his  author- 
ity to  proceed  and  constitutes  his  protection.  For  the  assessor  acts 
judicially  in  determining  what  persons  and  things  are  subject  to 
taxation,  and  if  the  subject-matter  is  within  his  jurisdiction,  a  mis- 
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take  as  to  the  person  or  thing  taxed,  or  an  irregularity  in  the  pro- 
ceedings on  his  part,  will  not  invalidate  his  action  as  assessor  so 
far  as  to  make  the  collector,  who  proceeds  on  a  warrant  in  proper 
form  to  collect  the  tax  a  trespasser.^ 

§  523.     Review  of  Return,  as  to  Amount  of  Taxable  Income 

The  Revenue  Act  of  1918  (§  250,  b)  provides  that  "as  soon  'as 
practicable  after  the  return  is  filed,  the  Commissioner  shall  ex- 
amine it.  If  it  then  appears  that  the  correct  amount  of  the  tax 
is  greater  or  less  than  that  shown  in  the  return,  the  installments 
shall  be  recomputed.  If  the  amount  already  paid  exceeds  that 
which  should  have  been  paid  on  the  basis  of  the  installments  as 
recomputed,  the  excess  so  paid  shall  be  credited  against  the  next 
subsequent  installments;  and  if  the  amount  already  paid  exceeds 
the  correct  amount  of  the  tax,  the  excess  shall  be  credited  or  re- 
funded to  the  taxpayer  in  accordance  with  the  provisions  of  sec- 
tion 252.  If  the  amount  already  paid  is  less  than  that  which  should 
have  been  paid,  the  difference  shall,  to  the  extent  not  covered  by 
any  credits  then  due  to  the  taxpayer  under  section  252,  be  paid 
upon  notice  and  demand  by  the  collector."  This  provision  is  ap- 
plicable only  when  a  return  has  been  made.  If  the  taxpayer  has 
neglected  or  refused  to  make  any  return,  the  case  is  governed  by 
other  provisions  of  the  act.  It  is  held  that  powers  such  as  are 
here  conferred  upon  a  revenue  officer  cannot  be  exercised  by  mere 
clerks.^  Under  earlier  internal  revenue  laws  it  was  held  that,  if 
the  books  and  accounts  of  the  taxpayer  correspond  with  and  jus- 
tify the  return  he  has  made,  then  the  burden  is  on  the  govern- 
ment to  establish  any  deficiency  or  understatement.^  But  on  the 
other  hand,  neither  the  taxpayer's  books  and  accounts  nor  his  af- 
fidavit to  their  correctness  will  be  so  far  conclusive  as  to  prevent 
the  collector  from  taking  other  evidence  if  he  is  not  convinced  of 
their  correctness.* 

Where  liability  to  the  tax  in  a  larger  sum  than  is  shown  on  the 
face  of  the  return  is  discovered  and  established,  the  taxpayer  may 
be  required  to  make  an  amended  return;  but  it  is  ruled  that  if  a 
corporation  against  which  additi(^al  tax  liability  is  discovered 
will   formally  accept  the  findings   of   the   examining  officer,  and 

iHaffin  V.  Mason,  15  Wall.  G71,  21  Lu  Ed.  196;  Erskine  v.  Hohnbach,  14 
Wall.  613,  20  L.  Ed.  745;  Delaware  R.  Co,  v.  Prettyman,  17  Int.  Kev.  Rec.  99, 
Fed.  Cas.  No.  3,767. 

2  U.  S.  V.  Rhawn,  11  Phila.  521,  Fed.  Cas.  No.  16,150. 

8  Dandelet  v.  Smith,  IS  Wall.  642,  21  L.  Ed.  758. 

*  Pahlman  v.  Raster,  20  Wall.  189,  22  L.  Ed.  342. 
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agree  to  pay  voluntarily  the  additional  tax  to  the  collector,  and 
does  so  pay  it,  an  amended  return  or  waiver  of  assessment  will 
not  be  required.     (Regulations  No.  33,  art.  234.) 

§  524.     Assessment  on.  Discovery  of  Delinquency  or  Fraud 

It  is  provided  in  the  law  that  if  any  taxpayer  fails  to  make  a 
return,  or  makes  a  false  or  fraudulent  return  (whether  willfully  or 
otherwise),  "the  collector  or  deputy  collector  shall  make  the  re- 
turn from  his  own  knowledge  and  from  such  information  as  he  can 
obtain  through  testimony  or  otherwise.  In  any  such  case  the 
Commissioner  may,  from  his  own  knowledge  and  from  such  in- 
formation as  he  can  obtain  through  testimony  or  otherwise,  make 
a  return  or  amend  any  return  made  by  a  collector  or  deputy  col- 
lector. Any  return  so  made  and  subscribed  by  the  Commissioner, 
or  by  a  collector  or  deputy  collector  and  approved  by  the  Commis- 
sioner, shall  be  prima  facie  good  and  sufficient  for  all  legal  pur- 
poses." (Rev.  Stat.  §  3176,  as  amended  by  Revenue  Act  of  1918.) 
There  is  another  provision  of  the  Revenue  Act  of  1918  (§  250  d) 
that  "except  in  the  case  of  false  or  fraudulent  returns  with  intent 
to  evade  the  tax,  the  amount  of  tax  due  under  any  return  shall  be 
determined  and  assessed  by  the  Commissioner  within  five  years 
after  the  return  was  due  or  was  made.  In  the  case  of  such  false 
or  fraudulent  returns,  the  amount  of  tax  due  may  be  determined 
at  any  time  after  the  return  is  filed,  and  the  tax  may  be  collected 
at  any  time  after  it  becomes  due."  It  should  be  observed  that  the 
word  "false,"  as  here  used  means  untrue  or  incorrect,  and  does 
not  necessarily  mean  intentionally  or  fraudulently  false.^ 

When  the  Commissioner  undertakes  thus  to  make  a  return  for  a 
delinquent  taxpayer,  or  to  correct  a  return  suspected  to  be  false  or 
fraudulent,  the  law  makes  no  provision  for  notice  to  the  person  or 
corporation  aflfected  nor  for  an  opportunity  to  satisfy  the  Commis- 
sioner of  the  truth  of  the  matter  or  contest  his  proposed  return  or 
assessment.  But  it  is  a  general  principle  of  law  that  a  proceeding 
for  the  assessment  of  property  for  taxation  is  judicial  in  its  charac- 
ter, and  in  order  to  its  validity  the  law  authorizing  it  must  provide 
some  kind  of  notice  and  an  opportunity  to  be  heard  respecting  it, 
before  the  proceeding  becomes  final  or  it  will  want  the  essential 
ingredient  of  due  process  of  law.®     Besides,  there  must  be  proof  or 

5  U.  S.  V.  Nashville,  C.  &  St.  L.  Ry.,  249  Fed.  678,  161  C.  C.  A.  588 ;  Woods 
V.  Lewellyn  (C.  C.  A.)  252  Fed.  106 ;  Eliot  Nat.  Bank  v.  Gill,  218  Fed.  600,  134 
C.  C.  A.  358;  National  Bank  of  Commerce  v.  Allen,  223  Fed.  472,  139  C.  C. 
A.  20. 

6  Santa  Clara  County  v.  Southern  Pac.  R.  Co.  (C.  C.)  18  Fed.  385,  9  Sawy. 
165 ;   Eaton  v.  Union  County  Nat.  Bank,  141  Ind.  159,  40  N.  E.  693 ;    Central 
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some  kind  of  evidence,  obtained  by  the  Commissioner,  or  produced 
before  him,  to  warrant  him  in  fixing  the  amount  of  the  taxable  in- 
come of  the  person  or  corporation  affected."  Under  former  income 
tax  laws  it  was  held  that  a  reassessment  might  be  made  although 
the  return  of  the  taxpayer  was  correct,  and  the  error  in  the  original 
assessment  was  due  to  the  mistake  of  the  revenue  officers.^  But 
the  language  of  the  present  act  could  hardly  be  stretched  to  that 
extent. 

The  fact  that  a  return  was  made  and  that  the  tax  assessed  there- 
on was  punctually  paid  by  the  taxpayer  does  not  estop  the  Com- 
missioner from  taking  the  action  contemplated  in  this  provision 
of  the  law ;  but  the  discovery  that  the  return  was  false  and  fraudu- 
lent opens  up  the  whole  matter  and  warrants  him  in  fixing  the 
correct  amount  of  the  tax.®  But  he  is  strictly  limited  as  to  time, 
and  can  do  nothing  under  this  provision  when  more  than  five 
years  have  elapsed  since  the  date  when  the  return  in  question  was 
due.^°  But  the  corrected  assessment  is  not  required  to  be  made 
within  the  five  years.  The  limitation  is  not  on  the  making  of 
the  assessment,  but  on  the  discovery  of  the  failure  to  make  a  re- 
turn within  the  five-year  period. ^^  And  neither  the  limitation  con- 
tained in  this  part  of  the  law  nor  any  other  statute  of  limitations 
bars  an  action  by  the  United  States  to  recover  the  difference  be- 
tween the  amount  of  the  tax  levied  and  paid  and  the  amount  which 
should  have  been  paid,  if  the  taxpayer's  return  had  correctly  stated 
his  net  income. ^^ 

§  525.     Impeaching  and  Contesting  Assessment 

An  assessment  of  taxes  made  by  the  Commissioner  of  Internal 
Revenue  is  prima  facie  valid  and  correct,  but  it  is  not  conclusive  or 
unimpeachable  in  any  proceeding  where  it  is  directly  involved.    On 

of  Georgia  Ry.  Ck>.  v.  Wright,  207  U.  S,  127,  28  Sup.  Ct.  47,  52  L.  Ed.  134,  12 
Ann.  Cas.  4a3. 

7  Barker  v.  Wliite,  11  Blatchf.  445,  Fed.  Cas.  No.  996. 

8  Barlter  v.  Wliite,  11  Blatchf.  445,  Fed.  Cas.  No.  996 ;  U.  S.  v.  Black,  11 
Blatchf.  538,  Fed.  Cas.  No.  14,600. 

9  Eliot  Nat  Bank  v.  Gill  (D.  C.)  210  Fed.  933;  The  Collector  v.  Beggs,  17 
Wall.  182,  21  L.  Ed.  624 ;  U.  S.  v.  Little  Miami,  C.  &  X.  R.  Co.  (C.  C.)  1  Fed. 
700 ;  Doll  V.  Evans,  Fed.  Cas.  No.  3,969.  Compare  In  re  Brown,  Fed.  Cas.  No. 
1,977 ;   Commonwealth  v.  Pennsylvania  Co.,  145  Pa.  266,  23  Atl.  549. 

10  In  re  Archer,  9  Ben.  427,  Fed.  Cas.  No.  506.  Compare  Camp.  Bird,  Limit- 
ed, V.  Howbert  (U.  S.  Dist.  Ct.,  D.  Colorado)  T.  D.  No.  2366,  Sept.  12,  1916. 
See  U.  S.  V.  O'Neill  (G.  C.)  19  Fed.  567. 

11  Eliot  Nat.  Bank  v.  Gill  (D.  C.)  210  Fed.  933. 

12  U.  S.  V.  Minneapolis  Threshing  Mach.  Co.  (D.  C.)  229  Fed.  1019;  U.  S.  v. 
Nashville,  C  &  St.  L.  Ry.,  249  Fed.  678,  161  C.  C.  A.  588. 
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the  contrary,  in  a  suit  by  the  government  for  the  amount  of  the 
tax  or  in  any  similar  proceeding,  it  is  open  to  the  taxpayer  to  chal- 
lenge the  validity  of  the  assessment  and  shov^  illegality,  want  of 
jurisdiction,  or  that  the  assessment  is  excessive  or  incorrect,  though 
he  must  assume  the  burden  of  proving  these  matters  in  order  to 
overcome  the  presumption  which  supports  the  assessment.^^  And 
if  any  indistinguishable  or  inseparable  part  or  proportion  of  an  as- 
sessment of  internal  revenue  taxes  is  illegal,  the  whole  assessmeat 
is  illegal.^*  But  when  the  taxpayer  has  produced  sufficient  evi- 
dence to  rebut  the  presumption  of  law  as  to  the  validity  of  the 
assessment,  then  the  burden  of  proof  is  shifted  on  the  government 
to  establish  its  validity.^'^  When  the  validity  of  the  assessment 
comes  into  question  only  collaterally,  as,  for  instance,  in  a  suit 
against  a  collector  to  recover  the  value  of  property  sold  by  him  to 
enforce  its  collection,  the  rule  is  different.  In  these  circumstances, 
the  assessment  cannot  be  impeached  collaterally  on  account  of 
mere  mistakes,  errors,  or  irregularities,^^  but  a  want  of  jurisdiction 
over  the  person  or  subject-matter,  or  an  entire  want  of  authority  in 
the  officer  to  make  the  assessment,  may  be  shown  against  it  even 
collaterally.^'^ 

§  526.     Appeal  and  Review  of  Assessment 

Under  the  income  tax  law,  when  the  collector  believes  that  the 
amount  of  income  disclosed  by  any  return  filed  with  him  has  been 
understated,  he  may,  on  notice,  hearing,  and  proof,  increase  the 
amount  returned  to  the  figure  which  he  is  satisfied  is  correct.  But 
his  decision  is  not  final,  for  the  return  which  he  makes  must  be 
"approved"  by  the  Commissioner  before  it  can  be  considered  "good 
and  sufficient  for  all  legal  purposes."  In  similar  cases  under  gen- 
eral revenue  laws,  that  is,  where  an  appeal  is  allowed  from  an 
assessor  or  collector  to  a  commissioner  or  a  board  of  equalization 
or  review,  it  is  usual  to  provide  that  the  decision  of  the  latter  shall 
be  final.     This  has  not  been  done  in  the  statute  under  considera- 

13  Clinkenbeard  v.  U.  S.,  21  Wall.  65,  22  L.  Ed.  477;  United  States  v.  Thur- 
ber  (D.  C.)  28  Fed.  56;  United  States  v.  Bank  of  America  (C.  C.)  15  Fed.  730; 
United  States  v.  Rindskopf ,  8  Biss.  507,  Fed.  Cas.  No.  16,166 ;  Runkle  v.  Citi- 
zens' Ins.  Co.  (0.  C.)  6  Fed.  143;  United  States  v.  Myers,  3  Hughes,  239,  Fed. 
Cas.  No.  15,846 ;  Schmitt  v.  Trowbridge,  Fed.  Cas.  No.  12,408 ;  United  States 
Fidelity  &  Guaranty  Co.  v.  U.  S.,  201  Fed.  91,  119  C.  C.  A.  429. 

14  Hubbard  v.  Bralnard,  35  Conn.  563. 

15  U.  S.  V.  Kindskopf,  8  Biss.  507,  Fed.  Cas.  No.  16,166. 

leKensett  v.  Stivers  (C.  G.)  10  Fed.  517;  Milan  Distilling  Co.  v.  Tillson, 
26  Int.  Rev.  Rec.  5,  Fed.  Cas.  No.  9,539. 

17  Runkle  v.  Citizens'  Ins.  Co.  (C.  C.)  6  Fed.  143. 
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tion,  but  it  is  the  evident  meaning  of  Congress  that  the  decision 
of  the  Commissioner  shall  be  final  in  so  far  as  to  preclude  any 
further  investigation  by  the  officers  acting  in  the  assessment  and 
collection  of  the  tax.  But  such  provisions  in  the  tax  laws  are  not 
understood  so  as  to  make  the  proceeding  final  in  the  sense  of  de- 
barring an  aggrieved  party  from  the  privilege  of  prosecuting  or 
defending  his  rights  in  the  courts.^^ 

§  527.     Rates  of  Income  Tax  and  Surtax 

As  fixed  by  the  Revenue  Act  of  1918  (§  210),  and  so  far  as  con- 
cerns individual  taxpayers,  the  rate  of  the  "normal"  income  tax 
is  as  follows : 

For  the  calendar  year  1918,  12  per  cent,  of  the  amount  of  the 
net  income  in  excess  of  the  credits  provided  for:  Provided,  that 
in  the  case  of  a  citizen  or  resident  of  the  United  States,  the  rate 
upon  the  first  $4,000  of  such  excess  amount  shall  be  6  per  cent. 

For  each  calendar  year  thereafter,  8  per  cent,  of  the  amount  of 
the  net  income  in  excess  of  credits :  Provided  that  in  the  case  of 
a  citizen  or  resident  of  the  United  States,  the  rate  upon  the  first 
$4,000  of  such  excess  amount  shall  be  4  per  cent. 

The  rates  of  the  surtax  are  as  follows : 

1  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$5,000  and  does  not  exceed  $6,000; 

2  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$6,000  and  does  not  exceed  $8,000; 

3  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$8,000  and  does  not  exceed  $10,000; 

4  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$10,000  and  does  not  exceed  $12,000; 

5  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$12,000  and  does  not  exceed  $14,000; 

6  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$14,000  and  does  not  exceed  $16,000; 

7  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$16,000  and  does  not  exceed  $18,000; 

8  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$18,000  and  does  not  exceed  $20,000; 

9  per  centum  of  the  amount  by  which  the  net  income  exceeds  $20,000 
and  does  not  exceed  $22,000; 

10  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$22,000  and  does  not  exceed  $24,000 ; 

1 8  See  McGehee  v.  Mathis,  21  Ark.  40 ;  Milan  Distilling  Co.  v.  Tillson,  26 
Int.  Rev.  Bee.  5,  Fed.  Cas.  No.  9,539 ;   Corning  &  Co.  v.  U.  S.,  34  Ct.  CI.  271. 
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11  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $26,000; 

12  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $28,000 ; 

13  per  centum  of  the  amount  by  which 
$28,000  and  does  not  exceed  $30,000; 

14  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $32,000 ; 

15  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $34,000 ; 

16  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $36,000; 

17  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $38,000 ; 

18  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $40,000 ; 

19  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $42,000; 

20  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $44,000; 

21  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $46;000 ; 

22  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $48,000; 

23  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $50,000 ; 

24  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $52,000; 

25  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $54,000 ; 

26  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $56,000; 

27  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $58,000; 

28  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $60,000 ; 

29  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $62,000 ; 

30  per  centum  of  the  amount  by  which 
$62,000  and  does  not  exceed  $64,000 ; 

31  per  centum  of  the  amount  by  which  the 
000  and  does  not  exceed  $66,000; 


net 
net 
the 
net 
net 
net 
net 
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32  per  centum  of  the  amount  by  which  the  net  income  exceeds  $66,- 
000  and  does  not  exceed  $68,000 ; 

33  per  centum  of  the  amount  by  which  the  net  income  exceeds  $68,- 
000  and  does  not  exceed  $70,000 ; 

34  per  centum  of  the  amount  by  which  the  net  income  exceeds  $70,- 
000  and  does  not  exceed  $72,000; 

35  per  centum  of  the  amount  by  which  the  net  income  exceeds  $72- 
000  and  does  not  exceed  $74,000 ; 

36  per  centum  of  the  amount  by  which  the  net  income  exceeds  $74,- 
000  and  does  not  exceed  $76,000; 

37  per  centum  of  the  amount  by  which  the  net  income  exceeds  ^76,~ 
000  and  does  not  exceed  $78,000 ; 

38  per  centum  of  the  amount  by  which  the  net  income  exceeds  $78,- 
000  and  does  not  exceed  $80,000 ; 

39  per  centum  of  the  amount  by  which  the  net  income  exceeds  $80,- 
000  and  does  not  exceed  $82,000; 

40  per  centum  of  the  amount  by  which  the  net  income  exceeds  $82,- 
000  and  does  not  exceed  $84,000; 

41  per  centum  of  the  amount  by  which  the  net  income  exceeds  $84,- 
000  and  does  not  exceed  $86,000 ; 

42  per  centum  of  the  amount  by  which  the  net  income  exceeds  $86,- 
000  and  does  not  exceed  $88,000; 

43  per  centum  of  the  amount  by  which  the  net  income  exceeds  $88,- 
000  and  does  not  exceed  $90,000; 

44  per  centum  of  the  amount  by  which  the  net  income  exceeds  $90,- 
000  and  does  not  exceed  $92,000; 

45  per  centum  of  the  amount  by  which  the  net  income  exceeds  $92,- 
000  and  does  not  exceed  $94,000 ; 

46  per  centum  of  the  amount  by  which  the  net  income  exceeds  $94,- 
000  and  does  not  exceed  $96,000; 

47  per  centum  of  the  amount  by  which  the  net  income  exceeds  $96,- 
000  and  does  not  exceed  $98,000; 

48  per  centum  of  the  amount  by  v/hich  the  net  income  exceeds  $98,- 
000  and  does  not  exceed  $100,000; 

52  per  centum  of  the  amount  by  which  the  net  income  exceeds  $100,- 
000  and  does  not  exceed  $150,000; 

56  per  centum  of  the  amount  by  which  the  net  income  exceeds  $150,- 
000  and  does  not  exceed  $200,000 ; 

60  per  centum  of  the  amount  by  which  the  net  income  exceeds  $200,- 
000  and  does  not  exceed  $300,000; 

63  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$300,000  and  does  not  exceed  $500,000 ; 
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64  per  centum  of  the  amount  by  which  the  net  income  exceeds  $500,- 
000  and  does  not  exceed  $1,000,000; 

65  per  centum  of  the  amount  by  which  the  net  income  exceeds  $1,- 
000,000. 

So  far  as  concerns  corporation,  the  rate  of  the  income  tax  as  fixed 
by  the  statute  now  in  force  is  as  follows : 

For  the  calendar  year  1918,  12  per  centum  of  the  amount  of  the  net 
income  in  excess  of  the  credits  provided  for ;  and  for  each  calendar 
year  thereafter  10  per  centum  of  such  excess  amount.  There  is  no 
surtax  on  corporations. 

§  528.     Time  for  Payment  of  Taxes 

The  Revenue  Act  of  1918  makes  the  following-  provision  as  to  the 
time  for  payment  of  the  income  tax  (in  §  250) ;  "The  tax  shall  be 
paid  in  four  installments,  each  consisting  of  one-fourth  of  the  total 
amount  of  the  tax.  The  first  installment  shall  be  paid  at  the  time 
fixed  by  law  for  filing  the  return,  and  the  second  installment  shall  he 
paid  on  the  fifteenth  day  of  the  third  month,  the  third  installment  of 
the  fifteenth  day  of  the  sixth  month,  and  the  fourth  installment  on  the 
fifteenth  day  of  the  ninth  month,  after  the  time  fixed  by  law  for  filing 
the  return.  Where  an  extension  of  time  for  filing  a  return  is  granted, 
the  time  for  payment  of  the  first  installment  shall  be  postponed  until 
the  date  of  the  expiration  of  the  period  of  the  extension,  but  the  time 
for  payment  of  the  other  installments  shall  not  be  postponed  unless 
the  Commissioner  so  provides  in  granting  the  extension.  In  any  case 
in  which  the  time  for  the  payment  of  any  installment  is  at  the  re- 
quest of  the  taxpayer  thus  postponed,  there  shall  be  added  as  part  of 
such  installment  interest  thereon  at  the  rate  of  y^  of  1  per  centum 
per  month  from  the  time  it  would  have  been  due  if  no  extension  had 
been  granted,  until  paid.  If  any  installment  is  not  paid  when  due, 
the  whole  amount  of  the  tax  unpaid  shall  become  due  and  payable 
upon  notice  and  demand  by  the  collector.  The  tax  may  at  the  op- 
tion of  the  taxpayer  be  paid  in  a  single  payment  instead  of  in  in- 
stallments, in  which  case  the  total  amount  shall  be  paid  on  or  be- 
fore the  time  fixed  by  law  for  filing  the  return,  or,  where  an  exten- 
sion of  time  for  filing  the  return  has  been  granted,  on  or  before  the 
expiration  of  the  period  of  such  extension." 

There  is  also  a  provision  in  the  act  (§  250,  g)  for  the  immediate  as- 
sessment of  income  taxes  due  up  to  the  end  of  the  month  then  last 
past,  for  their  becoming  immediately  due  and  payable  upon  demand, 
and  for  their  collection  by  suit,  in  the  case  of  any  taxpayer  who 
"designs  quickly  to  depart  from  the  United  States,  or  to  remove  his 
property  therefrom,  or  to  conceal  himself  or  his  property  therein,  or 
Bl.Fed.Tax.(4th  Ed.)— 34  (529) 
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to  do  any  other  act  tending  to  prejudice  or  render  wholly  or  partly  in- 
effectual proceedings  to  collect  the  tax  for  the  taxable  year  then  last 
past  or  the  taxable  year  then  current  unless  such  proceedings  he 
brought  without  delay." 

An  extension  granted  by  the  collector  or  the  Commissioner  of 
the  time  within  which  to  file  a  return  will  not  be  construed  as 
extending  to  a  corresponding  extent  the  time  for  the  payment  of 
the  tax.  If  for  any  reason  a  return  should  not  be  made  until  after 
the  time  fixed  by  law  for  the  payment  of  the  tax  has  passed,  the 
tax  assessed  on  the  basis  of  such  return  must  be  paid  upon  notice 
and  demand.  (Regulations  No.  33,  art.  230.)  In  the  case  where 
an  additional  assessment  is  made  as  the  result  of  an  examination 
or  audit  of  the  return,  the  taxpayer  shall,  immediately  following 
the  making  of  the  assessment,  be  notified  of  the  amount  thereof, 
and  the  tax  must  be  paid  within  ten  days  from  the  date  of  such 
notice.  (Idem,  art.  230.)  In  cases  where  a  notice  and  demand  by 
the  collector  are  necessary  to  make  the  tax  payable,  it  has  been 
ruled,  under  provisions  in  the  corporation  tax  law  of  1909,  that 
the  taxes  are  due  and  payable  ten  days  after  the  date  of  the  actual 
mailing  of  the  notice  and  demand.  But  where  a  notice  so  sent  is 
not  delivered  in  due  time,  by  reason  of  delay  in  the  mail,  and 
satisfactory  evidence  of  that  fact  is  furnished,  the  penalty  will  not 
be  collected,  provided  the  full  tax  due  is  paid  to  the  collector  with- 
in ten  days  after  the  actual  receipt  of  the  notice.  (T.  D.  No.  1659.) 
But  if  a  notice  from  the  collector  was  mailed  to  a  delinquent  tax- 
payer in  a  franked  envelope,  properly  addressed,  bearing  the  re- 
turn address  of  the  collector,  and  was  not  returned  by  the  post 
office  department,  the  presumption  is  that  it  was  duly  received.^* 
In  view  of  the  fact  that  the  short  period  of  ten  days  allowed  for 
the  sending  and  receipt  of  the  notice,  and  the  remitting  of  the  taxes 
thereunder,  would  be  wholly  insufficient  in  the  case  of  numerous 
citizens  who  were  traveling  abroad  or  permanently  resident 
abroad,  the  Treasury  Department  ruled  that  the  penalty  should 
not  be  considered  as  attaching  in  such  cases  until  ten  days  after 
the  time  when  the  notice  should  be  received  by  the  taxpayer  in 
the  ordinary  course  of  the  mails,  and  that  the  penalty  should  not 
be  enforced  in  such  cases  if  it  was  proved  that  the  notice  was  not 
received  in  due  time  by  reason  of  delay  in  the  mails.  (T.  D.  2028, 
Oct.  24,  1914.)  Where  a  check  is  tendered  in  payment  of  the  tax, 
which  is  not  accepted  as  payment  by  the  collector,  and  he  deposits 
it  in  a  bank  for  collection,  the  penalty  for  non-payment  musit  be 

18  TI.  S.  V.  General  Inspection  &  Loading  Co.  (D.  C.)  204  Fed.  657. 
(530) 


Ch.  20)       ASSESSMENT,  PAYMENT,  AND   COLLECTION  OF  TAXES  §    529 

exacted,  unless  the  collection  is  made  and  the  tax  turned  over  to 
the  collector  within  ten  days  after  mailing  notice  to  the  taxpayer. 
It  is  immaterial  that  the  check  was  deposited  in  due  time  for  the 
collection  to  have  been  made  if  the  bank  had  been  diligent.  And 
the  fact  that  the  particular  bank  is  a  government  depository  does 
not  make  it  an  agency  for  the  collection  of  internal  revenue  taxes, 
and  therefore  laches  on  its  part  in  the  performance  of  business  du- 
ties, outside  of  its  functions  as  such  depository  cannot  be  imputed 
to  the  government  or  affect  its  interests.  (T.  D.  No.  1651.)  As  to 
the  time  for  payment  of  federal  taxes  other  than  the  income  tax, 
the  reader  is  referred  to  the  chapters  dealing  with  those  taxes  re- 
spectively. 

§  529.     Demand  for  Payment  of  Tax 

The  Revenue  Act  of  1918  (§  250,  e)  provides  that  in  the  case  of 
the  first  installment  of  the  income  tax  (which  is  to  be  paid  at  the 
time  fixed  by  law  for  filing  the  return)  "the  instructions  printed  on 
the  return  shall  be  deemed  sufficient  notice  of  the  date  when  the 
tax  is  due  and  sufficient  demand,  and  the  taxpayer's  computation 
of  the  tax  on  the  return  shall  be  deemed  sufficient  notice  of  the 
amount  due."  There  are  only  two  cases  provided  for  in  the  pres- 
ent act  in  which  notice  and  demand  for  payment  by  the  collector 
are  prescribed.  One  is  where  the  return  is  made  pursuant  to  Rev. 
Stat.  §  3176,  that  is,  where  the  taxpayer  has  not  made  a  return,  and 
it  is  made  for  him  by  the  collector  or  by  the  Commissioner.  In 
this  case,  the  tax  is  payable  "upon  notice  and  demand  by  the  col- 
lector." The  other  case  is  this:  "If  any  installment  is  not  paid 
when  due,  the  whole  amount  of  the  tax  unpaid  shall  become  due 
and  payable  upon  notice  and  demand  by  the  collector."  But  in 
order  that  the  5  per  cent  penalty,  with  interest,  should  be  added  to 
the  amount  of  the  tax  for  delinquency  in  its  payment,  it  is  necessary 
that  the  tax  should  remain  unpaid  "after  the  date  when  it  is  due, 
and  for  ten  days  after  notice  and  demand  by  the  collector."  (Rev- 
enue Act  of  1918,  §  250,  e.) 

There  is,  however,  a  further  provision  in  the  Revised  Statutes 
(§  3184),  designed  to  cover  any  possible  cases  not  specifically  pro- 
vided for  in  particular  revenue  laws,  as  follows :  Where  it  is  not 
otherwise  provided  the  collector  shall  in  person  or  by  deputy,  with- 
in 10  days  after  receiving  any  list  of  taxes  from  the  Commissioner  of 
Internal  Revenue,  give  notice  to  each  person  liable  to  pay  any  taxes 
stated  therein,  to  be  left  at  his  dwelling  or  usual  place  of  business, 
or  to  be  sent  by  mail,  stating  the  amount  of  such  taxes  and  demand- 
ing payment  thereof.    If  such  person  does  not  pay  the  taxes  within 
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10  days  after  the  service  or  the  sending  by  mail  of  such  notice  it 
shall  be  the  duty  of  the  collector  or  his  deputy  to  collect  the  said 
taxes,  with  a  penalty  of  5  per  cent  additional  upon  the  amount  of 
taxes  and  interest  at  the  rate  of  1  per  centum  a  month. 

Provisions  of  this  kind  in  a  revenue  law,  designed  for  the  infor- 
mation and  protection  of  the  citizen,  and  prescribed  as  a  prelim- 
inary to  the  imposition  of  penalties  upon  him,  are  mandatory  in  the 
strictest  sense,  and  must  be  strictly  construed  and  literally  follow- 
ed, and  if  any  prescribed  notice  or  demand  is  omitted,  the  govern- 
ment cannot  enforce  its  claims  to  any  additional  tax  or  interest.^" 
Nor  can  any  substitution  be  permitted.  Thus,  for  instance,  the  is- 
suance of  a  warrant  to  the  collector  of  internal  revenue  taxes  is 
not  an  equivalent  for  the  demand  which  he  is  required  by  law  to 
make,  at  least  where  the  person  taxed  has  had  no  notice  of  it.^^ 
And  while  the  prescribed  notice  and  demand  may  not  be  a  part  of 
the  assessment,  nor  a  condition  precedent  to  a  valid  assessment, 
yet  it  is  necessary  by  the  terms  of  the  statute  before  the  taxpayer 
can  be  charged  with  the  penalty  and  interest  for  delinquency,  and 
it  is  also  necessary  before  the  collector  can  distrain  for  the  taxes,^^ 
and  to  create  and  bring  into  operation  a  lien  in  favor  of  the  gov- 
ernment.^^ 

§  530.     Payment  and  Receipt 

Payment  of  internal  revenue  taxes  may  be  made  in  any  money 
which  is  a  legal  tender  for  that  purpose.  Also,  by  an  act  of  Con- 
gress, collectors  are  authorized  to  receive  United  States  certificates 
of  indebtedness,  at  par  and  accrued  interest,  in  payment  of  income 
and  excess  profits  taxes,  when  such  taxes  are  payable  at  or  before 
the  maturity  of  the  certificates.  (T.  D.  2656,  Feb.  15,  1918.)  And 
by  another  act  they  may  receive  in  payment  of  internal  revenue 
taxes  certified  checks  drawn  on  national  and  state  banks  and  trust 
companies  during  such  time  and  under  such  regulations  as  the 
Secretary  of  the  Treasury  may  prescribe.  (i\ct  Cong.  March  2, 
1911,  36  Stat.  965.)  The  regulations  permit  the  acceptance  of  cer- 
tified checks  drawn  on  banks  and  trust  companies  in  the  place  where 
the  collector  has  his  office,  and  also  of  "out  of  town"  checks,  pro- 
vided the  latter  can  be  collected  w'thout  any  expense  to  the  gov- 

20  U.  S.  V.  Allen  (G.  C.)  14  Fed.  263;  Eastman  v.  Little,  5  N.  H.  290;  Dow 
V.  Chandler,  85  Mo.  245. 

21  Brown  v.  Goodwin,  1  Abb.  N.  C.  (N.  Y.)  452. 

22  u.  S.  V.  Bristow  (C.  C.)  20  Fed.  378;  U.  S.  v.  Pennsylvania  Ck).  (D.  C.) 
27  Fed.  539. 

23  U.  S.  V.  Pacific  R.  Co.,  4  Dill.  71,  Fed.  Cas.  No.  15,984. 
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ernment^  but  collectors  are  warned  that  if  they  accept  any  other 
form  of  exchange  or  security,  they  do  so  at  their  own  peril,  except 
perhaps  in  cases  where  the  bank  in  which  they  make  their  deposits 
will  accept  such  paper  indorsed  by  the  collector  "without  recourse." 
(T.  D.  1963,  March  18,  1914;  T.  D.  1990,  June  1,  1914.)  Checks 
tendered  in  payment  of  internal  revenue  taxes  must  be  collectible 
at  par  without  deduction  for  exchange  or  otherwise.  Taxpayers 
whose  checks  have  been  returned  uncollected  by  the  depositary 
bank  will  be  notified  immediately  to  make  the  checks  good.  If 
they  fail  to  do  so,  the  collector  will  proceed  to  collect  the  taxes 
by  the  usual  methods  as  if  no  checks  had  been  given.  (T.  D.  2666, 
March  8,  1918.)  And  it  should  be  observed  that  a  payment  of 
taxes  in  any  one  year  in  excess  of  the  amount  legally  due  from  the 
taxpayer  cannot  be  set  ofif  against  the  taxes  assessed  for  a  subse- 
quent year.     (Regulations  No.  33,  art.  39,  par.  247.) 

The  Revenue  Act  of  1918  (§  1314)  also  provides  that  collectors 
may  receive  uncertified  checks  in  payment  of  income,  war-profits, 
and  excess-profits  taxes,  .and  any  other  taxes  payable  other  than 
by  stamp,  during  such  time  and  under  such  regulations  as  the  Com- 
missioner may  prescribe ;  but  if  a  check  so  received  is  not  paid  by 
the  bank  on  which  it  is  drawn,  the  person  by  whom  such  check 
has  been  tendered  shall  remain  liable  for  the  payment  of  the  tax 
and  for  all  legal  penalties  and  additions,  the  same  as  if  such  check 
had  not  been  tendered. 

Where  a  tax  past  due  to  the  United  States  has  been  paid  to  the 
collector,  he  and  his  sureties  are  liable  therefor,  although  the 
amount  so  paid  had  not  then  been  returned  to  the  assessor's  office 
or  passed  upon  by  him  nor  had  a  sworn  statement  of  the  taxpayer 
been  delivered.-*  And  where  an  internal  revenue  tax  is  required 
to  be  paid  by  the  "owner"  of  the  property,  it  need  not  necessarily 
be  paid  by  the  owner  in  person.  It  is  enough  if  the  payment  is 
made  by  him  acting  through  some  friend  or  agent,  whether  com- 
pensated or  not,  or  by  any  person  who  will  act  in  his  behalf,  and 
whose  act  is  not  disavowed  by  the  owner.^'^ 

§  531.     Receipts  for  Taxes 

The  Revenue  Act  of  1918  (§  251)  provides  as  follows:  That  ev- 
ery collector  to  whom  any  payment  of  any  tax  is  made  under  the 
provisions  of  this  title  shall  upon  request  give  to  the  person  mak- 

24  King  V.  U.  S.,  99  U.  S.  229,  25  L.  Ed.  373. 

2  5  Bennett  v.  Hunter,  9  Wall.  326,  19  L.  Ed.  672;  U.  S.  v.  Lee,  106  U.  S, 
196,  1  Sup.  Ct.  240,  27  L.  Ed.  171;  Tracey  v.  Irwin,  18  Wall.  549,  21  L.  Ed.  786. 
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ing  such  payment  a  full  written  or  printed  receipt,  stating  the 
amount  paid  and  the  particular  account  for  which  such  payment 
was  made ;  and  whenever  any  debtor  pays  taxes  on  account  of  pay- 
ments made  or  to  be  made  by  him  to  separate  creditors  the  collec- 
tor shall,  if  requested  by  such  debtor,  give  a  separate  receipt  for 
the  tax  paid  on  account  of  each  creditor  in  such  form  that  the  debt- 
or can  conveniently  produce  such  receipts  separately  to  his  several 
creditors  in  satisfaction  of  their  respective  demands  up  to  the 
amounts  stated  in  the  receipts ;  and  such  receipt  shall  be  sufficient 
evidence  in  favor  of  such  debtor  to  justify  him  in  withholding  from 
his  next  payment  to  his  creditor  the  amount  therein  stated;  but 
the  creditor  may,  upon  giving  to  his  debtor  a  full  written  receipt 
acknowledging  the  payment  to  him  of  any  sum  actually  paid  and 
accepting  the  amount  of  tax  paid  as  aforesaid  (specifying  the  same) 
as  a  further  satisfaction  of  the  debt  to  that  amount,  require  the  sur- 
render to  him  of  such  collector's  receipt. 

§  532.     Penalty  for  Delinquency 

Failure  to  pay  the  federal  income  tax  when  due,  and  for  ten 
days  after  notice  and  demand  thereof  by  the  collector,  will  subject 
the  taxpayer,  whether  an  individual  or  a  corporation,  to  a  penalty 
of  five  per  cent  of  the  amount  of  the  tax  unpaid,  which  is  to  be 
added  to  that  amount,  together  with  interest  at  the  rate  of  one  per 
cent  a  month  from  the  time  the  tax  became  due  until  it  is  paid. 
But  an  exception  is  made  in  favor  of  the  estates  of  insane,  deceased, 
and  insolvent  persons.     (Revenue  Act  of  1918,  §  250.) 

Also,  section  253  of  the  Act  of  1918  imposes  a  specific  penalty  as 
follows :  "Any  individual,  corporation,  or  partnership  liable  to  pay 
the  tax,  to  make  a  return,  or  to  supply  information  required  under 
this  title,  who  fails  to  pay  such  tax,  to  make  such  return,  or  to  sup- 
ply such  information,  at  the  time  or  times  herein  specified  in  each 
year,  shall  be  liable,  except  as  otherwise  specially  provided  in  this 
title,  to  a  penalty  of  not  more  than  $1,000."  The  Treasury  Depart- 
ment rules  that  this  specific  penalty  is  to  be  enforced,  in  case  of  non- 
payment of  the  tax,  independently  of  the  penalty  by  way  of  addi- 
tion to  the  tax.  Specific  penalties  provided  by  the  income  tax  law 
are  held  to  attach  to  the  person  and  are  not  enforceable  in  case  of 
his  death,  but  ad  valorem  penalties  (those  measured  by  the  amount 
of  the  income)  attach  to  the  income  itself,  and  are  to  be  enforced 
regardless  of  the  death  of  the  owner  of  the  income  by  which  the 
penalty  is  measured.     (Regulations  No.  33,  arts.  52,  54.) 

Indulgence  has'  been  granted  to  persons  absent  in  foreign  coun- 
tries, at  the  time  for  paying  the  tax.     The  Treasury  regulation  on 
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the  point  is  as  follows :  By  reason  of  absence  in  foreign  countries, 
or  on  account  of  traveling  abroad,  or  of  absence  from  their  homes 
or  places  of  business  in  the  military  or  other  service  of  the  country, 
and  the  consequent  delay  in  receiving  mail,  it  is  impossible  for 
many  individuals  to  receive  notice  and  demand,  and  to  make  pay- 
ment of  the  taxes  assessed  thereon,  so  that  such  taxes  can  be  receiv- 
ed by  the  collector  within  the  ten-day  period  following  June  15,  or 
within  the  ten-day  period  following  the  service  of  notice.  Collec- 
tors are  therefore  directed  to  enter  on  the  form  for  notice  and  de- 
mand, as  the  date  on  which  the  tax  will  become  due  and  payable, 
as  near  as  possible,  a  date  ten  days  subsequent  to  the  time  at  which 
such  notice  should  be  received  in  the  ordinary  course  of  the  mails 
by  the  taxpayer,  and  when  it  appears  that  the  full  amount  of  the 
tax  assessed  was  placed  in  the  mails  within  ten  days  after  the  re- 
ceipt of  this  notice,  or  in  case  notice  so  sent  is  not  delivered  in  due 
time  by  reason  of  delay  in  the  mail  and  satisfactory  evidence  of  that 
fact  is  furnished,  the  penalty  and  interest  in  such  cases  will  not  be 
collected.  Further,  where  the  office  of  a  corporation,  to  which  the 
collector  has  addressed  the  notice  and  demand  for  payment  of  taxes 
is  situated  so  far  from  the  collector's  office  that  normal  conditions 
render  it  impossible  for  payment  to  reach  the  collector  within  ten 
days  of  the  mailing  of  notice  and  demand,  the  procedure  herein  out- 
lined with  respect  to  individuals  will  govern  with  respect  to  corpo- 
rations.    (T.  D.  2679,  March  23,  1918.) 

There  is  no  constitutional  objection  to  adding  a  penalty  to  a  tax 
for  failing  to  pay  it  at  or  within  the  appointed  time.^^  And  when 
the  addition  of  a  penalty  follows  automatically  and  as  a  mere  mat- 
ter of  computation,  upon  the  failure  to  pay  at  the  proper  time,  its 
imposition  is  not  a  judicial  proceeding,  and  if  the  taxpayer  had  no- 
tice and  a  hearing  on  the  question  of  fixing  the  amount  of  his  as- 
sessment, it  is  immaterial  that  the  penalty  is  added  without  further 
notice  or  an  opportunity  to  be  heard,  and  he  cannot  complain  that 
he  is  deprived  of  his  property  without  due  process  of  law.-^  But 
penalties  are  never  extended  by  implication,  and  unless  expressly 
imposed,  they  cannot  be  enforced.^^ 

Whether  the  interest  on  the  unpaid  tax  begins  to  run  from  the 
end  of  the  ten  days  allowed  for  payment  in  the  collector's  demand, 
or  relates  back  to  the  day  when  the  tax  should  ordinarily  have  been 

28  De  Ti-eville  v.  Sraalls,  98  U.  S.  517,  25  L.  Ed.  174.  See  Savings  Bank  v. 
Archbold,  104  U.  S.  708,  26  L.  Ed.  901. 

2  7  Passavant  v.  U.  S..  148  U.  S.  214,  13  Sup.  Ct.  572,  37  Ix  Ed.  426. 
28  Elliott  V.  Railroad  Co.,  99  U.  S.  573,  25  L,  Ed.  292. 
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paid  is  an  unsettled  question.  I,t  is  a  general  rule  that  Interest  can- 
not be  claimed  on  unpaid  taxes  until  after  a  demand  for  them,-" 
and  that  a  taxpayer  is  not  technically  in  default  until  the  expiration 
of  any  period  of  time  allowed  him  to  make  payment.^"  But  the 
statute  makes  the  interest  run  from  "the  time  the  tax  became  due." 
In  the  case  of  corporations  going  out  of  existence  in  the  course 
of  the  year,  and  leaving  no  assets,  the  Treasury  Department  has 
ruled  that  the  former  officers  of  the  corporation  cannot  be  held  in- 
dividually liable  for  the  penalty  prescribed  by  law,  nor  are  the  in- 
dividual assets  of  the  stockholders  liable.  But  if  the  corporation 
left  assets  which  have  been  distributed  among  the  stockholders, 
such  assets  are  available  for  the  collection  of  the  tax,  though  not 
for  the  penalty.^^  It  should  also  be  observed  that  a  pardon  for  of- 
fenses against  the  revenue  laws  cannot  relieve  the  offenders  from 
the  payment  of  taxes. ^^ 

§  533.     Lien  of  Taxes 

An  act  of  Congress,  amending  a  section  of  the  Revised  Statutes, 
provides :  "If  any  person  liable  to  pay  any  tax  neglects  or  refuses 
to  pay  the  same  after  demand,  the  amount  shall  be  a  lien  in  favor 
of  the  United  States  from  the  time  when  the  assessment  list  was 
received  by  the  collector,  except  when  otherwise  provided,  until 
paid,  with  the  interest,  penalties,  and  costs  that  may  accrue  in 
addition  thereto  upon  all  property  and  rights  to  property  belong- 
ing to  such  person:  Provided,  however.  That  such  lien  shall  not 
be  valid  as  against  any  mortgagee,  purchaser,  or  judgment  creditor 
until  notice  of  such  lien  shall  be  filed  by  the  collector  in  the  office 
of  the  clerk  of  the  district  court  of  the  district  within  which  the 
property  subject  to  such  lien  is  situated :  Provided  further.  When- 
ever any  state  by  appropriate  legislation  authorizes  the  filing  of 
such  notice  in  the  office  of  the  registrar  or  recorder  of  deeds  of  the 
counties  of  that  state,  or  in  the  state  of  Louisiana  in  the  parishes 
thereof,  then  such  lien  shall  not  be  valid  in  that  state  as  against 
any  mortgagee,  purchaser,  or  judgment  creditor,  until  such  ni^tice 
shall  be  filed  in  the  office  of  the  registrar  or  recorder  of  deeds  of 
the  county  or  counties,  or  parish  or  parishes  in  the  state  of  Louisi- 
ana, within  which  the  property  subject  to  the  lien  is  situated." 
(Act  Cong.  March  4,  1913,  amending  Rev.  St.  U.  S.  §  3186  [U.  S. 

29  Second  &  Third  Street  Passenger  Ry.  Co.  v.  Philadelphia,  51  Pa.  465. 
3  0  Harrison  v.  U.  S.,  20  Ct.  CI.  175. 

31  T.  D.  No.  1852. 

32  u.  S.  V.  Roelle,  Fed.  Cas.  No.  16,186. 
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Comp,  St.  1916,  §  5908].)  An  opinion  was  given  by  the  Attorney- 
General  that  this  statute  was  applicable  to  the  special  tax  on  cor- 
porations imposed  by  the  act  of  1909,  and  if  so,  it  would  for  the 
same  reasons  be  applicable  to  the  income  tax  law.  The  act  impos- 
ing a  tax  upon  the  devolution  of  estates  makes  special  provisions 
for  a  lien  for  unpaid  taxes  thereunder,  upon  the  gross  estate  of 
the  decedent,  to  continue  for  ten  years.  (Supra,  §  268.)  Under  the 
inheritance  tax  law  of  1898,  it  was  held  that  where  an  executor 
failed  to  pay  a  legacy  tax  due,  the  government  might  sue  him  to  im- 
pose a  lien  on  the  property  bequeathed,  if  he  had  it  in  his  posses- 
sion, and  if  not,  might  institute  proceedings  against  the  person  who 
had  it.^^  The  internal  revenue  tax  on  distilled  spirits  becomes  due 
as  soon  as  the  spirits  are  produced,  and  the  government  has  a  first 
lien  thereon  until  the  tax  is  paid.^* 

It  will  be  observed  that  the  lien  for  unpaid  income  taxes  is  to 
date  "from  the  time  when  the  assessment  list  was  received  by  the 
collector,"  but  is  created  only  by  a  neglect  or  refusal  to  pay  "aft- 
er demand."  The  explanation  is  that  an  unpaid  income  tax  is 
and  continues  a  mere  personal  liability  of  the  taxpayer  until  its 
payment  is  demanded.  A  demand  in  due  form,  stating  the  amount 
of  the  tax,  is  necessary  to  create  and  bring  into  operation  the  lien. 
But  when  such  a  demand  has  been  made,  and  payment  is  thereafter 
neglected  or  refused,  the  lien  of  the  tax  relates  back  to  the  time 
when  the  assessment  list  was  received  by  the  collector,  though' 
it  attaches  only  to  the  property  belonging  to  the  taxpayer  at  the 
time  when  the  demand  was  made.^^  The  preliminary  notice  of 
assessment  referred  to  in  an  earlier  section  is  not  such  a  demand 
as  to  lay  a  foundation  for  the  lien,  nor  is  the  demand  of  payment 
of  the  tax  which  is  issued  upon  non-payment  of  the  tax  on  the  day 
when  due,  for  this  last  must  give  the  taxpayer  ten  days  after  service 
to  make  his  payment  before  delinquency  is  established,  and  because 
it  cannot  include  any  demand  for  penalty  or  interest,  liability  for 
which  does  not  attach  until  delinquency.  Accordingly  it  is  the 
custom  of  the  revenue  officers,  in  case  of  non-payment  after  the 
ten  days,  to  follow  with  a  general  demand  for  payment  of  the  tax, 
penalty,  and  interest,  which  establishes  the  lien.^" 

Prior  to  the  act  of  Congress  amending  the  Revised  Statutes  in 

3  3  U.  S.  V.  Priest  (D.  C.)  210  Fed.  332. 

3  4  United  States  Fidelity  &  Guaranty  Co.  v.  U.  S.,  220  Fed.  592,  136  C.  C. 
A.  50. 

3  5  U.  S.  V.  Pacific  R.  R.  (0.  C.)  1  Fed.  97;  Brown  v.  Goodwin,  1  Abb.  N.  O. 
(N.  Y.)  452 ;    U.  S.  v.  Pacific  R.  R.,  4  Dill.  71,  Fed.  Gas.  No,  15,984. 

3  6  Internal  Revenue  Regulations  No.  33,  arts.  41,  231. 
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this  particular,  it  was  held  that  a  state  law  requiring  that  all  liens 
on  real  property  must  be  recorded  in  order  to  affect  third  parties 
did  not  apply  to  tax  liens  in  favor  of  the  United  States,  and  though 
such  tax  liens  were  not  recorded,  they  might  be  enforced  against 
the  lands  in  the  hands  of  purchasers  for  value  without  notice, 
mortgagees,  and  judgment  creditors.^"  This  is  expressly  changed 
by  the  amendatory  act  recited  above.  And  after  its  enactment, 
collectors  of  internal  revenue  were  given  general  instructions  to 
file  notices  of  such  liens  in  the  proper  offices  "when  deemed  ad- 
visable in  order  to  protect  the  interests  of  the  government,"  and 
particularly  "where  the  collector  apprehends  that  attempts  will  be 
9iade  to  defeat  collection  by  transfer  of  property  or  placing  incum- 
brances thereon,  or  where,  from  the  size  of  the  assessment  or  for 
any  other  reason  the  collector  is  of  the  opinion  that  such  action  is 
advisable  to  protect  the  government,"  and  "when  the  tax  has  been 
paid,  notice  should  in  like  manner  be  filed,  showing  satisfaction  of 
the  claim  and  removal  of  lien."     (T.  D.   No.   1841.) 

A  lien  for  taxes  does  not  stand  upon  the  footing  of  an  ordinary 
incumbrance,  and  is  not  displaced  by  a  sale  of  the  property  under  a 
pre-existing  judgment  or  decree,  unless  otherwise  directed  by 
statute.^*  But  it  is  the  practice  in  some  of  the  state  courts  that 
when  property  incumbered  by  a  tax  lien  in  favor  of  the  United 
States  is  sold  on  execution  issuing  out  of  the  state  court,  the  gov- 
ernment's lien  must  first  be  paid  out  of  the  proceeds  of  the  execu- 
tion sale,  and  its  priority  will  be  recognized  in  the  state  court."** 
The  lien,  however,  does  not  come  into  existence  unless  all  the  pre- 
scribed steps  in  connection  with  the  making  of  the  assessment  and 
whatever  else  is  declared  by  the  statute  to  be  necessary  to  the 
fixing  of  liability  have  been  duly  and  properly  taken.***  But  the 
lien,  once  attached,  cannot  be  waived  or  released  by  any  disclaimer 
on  the  part  of  the  collector.*^ 

Under  the  corporation  tax  law  of  1909,  it  was  ruled  that  the 
assets  of  a  corporation  are  subject  to  the  lien  for  the  payment  of 
the  tax,  provided  that  the  corporation  has  not  been  dissolved  and 
all  its  assets  distributed  prior  to  the  time  when  the  list  of  assess- 

37  U.  S.  V.  Sn.vder,  149  U.  S.  210,  13  Sup.  Ct.  846,  37  L.  Ed.  705 ;  Hartman  v. 
Bean,  99  V.  S.  393,  25  L.  Ed.  455;  U.  S.  v.  Turner,  Fed.  Cas.  No.  16,548;  Al- 
kan  V.  Bean,  8  Biss.  83,  Fed.  Cas.  No.  202 ;   U.  S.  v.  Black.  3  Brewst.  (Pa.)  167. 

3  8  Osterberg  v.  Union  Trust  Co.,  93  U.  S.  424,  23  L.  Ed.  964. 

3  9  Appeal  of  Dungan,  68  Pa.  204,  8  Am.  Rep.  169.  But  compare  Bosset  v. 
Miller,  2  Woodw.  Dec.  (Pa.)  40. 

4  0  IJ.  S.  V.  Pacific  E.  R.,  1  Fed.  97. 

41  Alkan  v.  Bean,  8  Biss.  83,  Fed.  Cas.  No.  202. 
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ments  came  into  the  hands  of  the  collector.  And  even  if  a  corpo- 
ration is  dissolved  before  the  tax  falls  due,  so  that  the  government 
cannot  claim  a  lien  on  its  assets,  still  the  tax  imposed  may  be  col- 
lected by  the  government  by  pursuing  the  assets  into  the  hands  of 
the  stockholders,  in  the  same  manner  as  any  other  creditor  might 
obtain  satisfaction  of  his  debt.*^ 

§  534.     Duties  of  Collectors  as  to  Collection  of  Taxes 

■  The  regulations  of  the  Treasury  Department  provide  that  col- 
lectors are  required  to  make  demand  within  the  time  prescribed 
by  law,  and  either  to  collect  the  taxes  or  prove  them  to  be  un- 
collectible, within  six  weeks  after  the  receipt  of  the  list,  unless 
special  reasons  are  furnished,  such  as  lack  of  mail  facilities,  great 
extent  of  territory,  etc.,  showing  \yhy  they  could  not  be  collected 
within  that  time.  Six  months  are  allowed  from  the  receipt  of  a 
list  in  which  to  close  it  up,  either  by  collection  or  by  presenting 
claims  for  abatement;  but  when  an  abatement  of  taxes  alleged  to 
be  uncollectible  is  asked,  it  must  be  shown  in  the  vouchers,  by 
dates,  or  otherwise,  that  they  could  not  have  been  collected  at  the 
time  they  first  became  due  and  payable  according  to  law,  nor  at 
any  time  since.  Where  dates  can  not  be  given,  it  should  appear 
in  each  case  that  they  were  uncollectible  before  distraint  was  or 
could  have  been  made.  It  is  the  duty  of  the  collector  to  use  the 
same  diligence  to  collect  a  tax  after  it  has  been  abated  as  uncol- 
lectible, or  as  in  suit,  as  before  abatement.  Such  an  abatement 
does  not  impair  the  claim  of  the  government  against  the  taxpayer. 
(Regulations  No.  33,  art.  249.)  When  a  suit  for  the  recovery 
of  a  tax  is  decided  in  favor  of  the  United  States,  and  execution  is- 
sued and  returned  "nulla  bona,"  as  respects  the  whole  or  a  part 
of  the  judgment,  the  collector  should  satisfy  himself  by  careful 
inquiry  whether  any  personal  property  can  be  found  to  satisfy  the 
judgment  in  whole  or  in  part,  and  whether  there  is  any  real  es- 
tate which  can  be  subjected,  by  distraint  or  by  suit  in  equity,  to 
sale  in  satisfaction  of  the  judgment;  and  if  he  is  fully  satisfied 
that  there  is  no  such  real  or  personal  property,  he  should  there- 
upon present  to  the  Commissioner  of  Internal  Revenue  a  claim 
for  the  abatement  of  the  amount  which  has  not  been  and  cannot 
be  collected.     (Idem,  art.  253.) 

§  535.     Collection  by  Suit 

The  rule  is  thoroughly  well  established  that  an  action  of  debt  or 
any  other  proper  form  of  proceedings  may  be  maintained  in  the 

*2  28  Opin.  Atty.  Gen.  241. 
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name  of  the  United  States  for  the  recovery  of  any  sum  due  from 
the  defendant  for  internal  revenue  taxes. *^  It  was  held  that  in  the 
collection  of  taxes  imposed  on  corporations  by  the  excise  tax  law 
of  1909,  the  government  was  not  confined  to  the  summary  proceed- 
ings therein  authorized,  but  that  it  might  resort  to  a  plenary  suit ; 
and  that,  where  a  tax  of  a  fixed  percentage,  such  as  that  imposed 
by  the  act  in  question,  is  so  definitely  described  in  the  statute  that 
its  amount  can  be  ascertained  and  determined  on  evidence  by  a 
court,  a  suit  therefore  will  lie  without  an  assessment  of  the  tax."** 
It  was  also  held  under  the  same  statute  that  indebitatus  assumpsit 
was  a  proper  form  of  action  to  be  brought  by  the  United  States  for 
the  recovery  of  the  tax,*'  Specially  with  reference  to  the  income 
tax  law,  it  must  be  remembered  that  it  contains  a  provision  that 
"all  administrative,  special,  and  general  provisions  of  law,  including 
the  laws  in  relation  to  the  assessment,  remission,  collection,  and  re- 
fund of  internal  revenue  taxes  not  heretofore  specifically  repealed, 
and  not  inconsistent  with  the  provisions  of  this  title,  are  hereby  ex- 
tended and  made  applicable  to  the  provisions  of  this  title  and  to 
the  tax  herein  imposed."  (Revenue  Act  of  1918,  §  1305.)  And  an 
almost  identical  provision  inserted  in  the  War  Revenue  Act  of 
1898,  was  held  to  confer  express  statutory  authority  for  the  main- 
tenance of  an  action  by  the  United  States  to  recover  the  stamp 
taxes  thereby  imposed.*^  The  legacy  tax  imposed  by  the  act  of 
1898  not  being  a  debt  of  the  decedent's  estate,  it  was  held  that  the 
United  States  could  not  maintain  an  action  at  law  to  recover  the 
same  against  the  executor  or  administrator  in  his  representative 
capacity.*'^ 

According  to  the  regulations  of  the  Treasury  Department,  no 
suit  will  be  brought  for  the  recovery  of  unpaid  internal  revenue 
taxes  until  the  collector  of  the  district  shall  have  submitted  to 
the  Commissioner  of  Internal  Revenue  a  full  report  of  all  material 

43  Billings  V.  U.  S.,  232  U.  S.  261,  34  Sup.  Ct.  421,  58  L.  Ed.  596;  U.  S.  v. 
Chamberlin,  219  U.  S.  250,  31  Sup.  Ct.  155,  55  L.  Ed.  204 ;  Dollar  Sav.  Bank 
V.  U.  S.,  19  Wall.  227,  22  L,,  Ed.  80 ;  U.  S.  v.  United  States  Fidelity  &  Guaran- 
ty Co.,  221  Fed.  27,  136  C.  C.  A.  553 ;  U,  S.  v.  Bristow  (C.  C.)  20  Fed.  378 ;  U. 
S.  V.  Little  Miami,  C.  &  X.  R.  Co.  (C.  C.)  1  Fed.  700;  U.  S.  v.  Pacific  R.  R.,  4 
Dill.  66,  Fed.  Cas.  No.  15,983;  U.  S.  v.  Halloran,  14  Blatchf.  1,  Fed.  Cas.  No. 
15,286 ;  U.  S.  v.  Washington  Mills,  2  Cliff.  601,  Fed.  Cas.  No.  16,647 ;  U.  S. 
V.  Tilden,  9  Ben.  368,  Fed.  Cas.  No.  16,519. 

44  u.  S.  V.  Grand  Rapids  &  I.  Ry.  Co.  (D.  C.)  239  Fed.  153. 

4  5  U.  S.  V.  Minneapolis  Threshing  Mach.  Co.  (D.  C.)  229  Fed.  1019. 
4C  U.  S.  V.  Chamberlin,  219  U.  S.  250,  31  Sup.  Ct.  155,  55  L.  Ed.  204.  "  But 
see  McClain  v.  Fleshman,  106  Fed.  880,  46  C.  C.  A.  15i. 
4T  U.  S.  V.  Fitts  (D.  C.)  197  Fed.  1007. 
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facts  and  circumstances  in  the  case,  and  shall  have  received  from 
him  express  authority  to  report  the  case  to  the  United  States 
attorney  for  suit.     (Regulations  No.  33,  art.  250.) 

Since  there  is  no  limitation  on  the  right  of  the  government  to 
sue  for  and  recover  unpaid  taxes,  and  since  it  is  not  essential  that 
an  assessment  should  be  made,  or,  if  made,  that  it  should  be  made 
within  a  specified  time,  the  Department  holds  that  if  liability  for 
any  additional  tax  (beyond  what  is  shown  by  the  return  to  be 
due)  exists  or  has  been  discovered,  the  amount  may  be  recovered 
by  suit,  without  regard  to  the  fact  that  no  assessment  of  the 
amount  has  been  made,  and  without  regard  to  the  date  of  its  dis- 
covery or  the  period  for  which  the  tax  is  due.  But  while  the 
government  is  fully  authorized,  to  recover  such  taxes  by  suit,  it 
is  desirable,  in  order  to  obviate  needless  expense  and  annoyance 
to  the  taxpayer  and  the  government,  that  the  collection  be  made 
as  a  result  of  a  formal  assessment.  In  order  that  this  may  be  done, 
corporations  owing  additional  taxes  for  any  period  antedating  the 
five-year  limitation  should  file  amended  returns,  together  with  a 
statement  formally  waiving  the  five-year  statutory  limitation  and 
consenting  to  assessment.  In  executing  such  amended  returns  or 
waivers,  the  corporations  forfeit  none  of  their  rights  under  the 
law,  and  no  penalty  is  incurred  which  might  not  be  otherwise 
enforced  by  suit.     (Idem,  art.  233.) 

Jurisdiction  of  suits  by  the  United  States  for  the  recovery  of  in- 
ternal revenue  taxes  is  given  to  the  federal  district  courts.  The 
Judicial  Code  provides  that  these  courts  shall  have  "original  juris- 
diction of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity, 
brought  by  the  United  States,  or  by  any  officer  thereof  authorized 
by  law  to  sue,"  and  specifically  "of  all  cases  arising  under  any 
law  providing  for  internal  revenue."  *®  And  "taxes  accruing  under 
any  law  providing  internal  revenue  may  be  sued  for  and  recovered 
either  in  the  district  where  the  liability  for  such  tax  occurs  or  in 
the  district  where  the  delinquent  resides."*"  But  a  suit  will  not 
lie  to  recover  such  a  tax  in  a  district  other  than  those  mentioned, 
although  the  defendant  may  be  found  there  and  served  with  pro- 

4  8  Federal  Judicial  Code,  1911,  §  24  (Comp.  St.  1916,  §  991),  And  see  Coffey 
V.  United  States,  116  U.  S.  427,  6  Sup.  Ct.  432,  29  L.  Ed.  681.  As  to  the  courts 
of  tlie  District  of  Columbia  being  "courts  of  tlie  United  States,"  see  James  v. 
United  States,  202  U.  S.  401,  26  Sup.  Ct.  685,  50  L.  Ed.  1079.  As  to  the  ju- 
risdiction of  the  district  court  of  Alaska,  see  McAllister  v.  United  States,  141 
U.  S.  174,  11  Sup.  Ct.  949,  35  L.  Ed.  693. 

49  Federal  Judicial  Code,  1911,  §  44  (Comp.  St.  1916,  §  1026). 
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cess  there.""  It  is  immaterial  in  these  cases  that  the  amount  in 
controversy  does  not  equal  or  exceed  $3,000;  that  limitation  upon 
the  jurisdiction  of  the  federal  courts  is  not  applicable  in  internal 
revenue  cases. ^^  It  may  be  doubted  whether  the  courts  of  the 
states  would  have  jurisdiction  of  suits  for  the  recovery  of  these 
taxes.  It  is  provided  that  the  jurisdiction  of  the  federal  courts  shall 
be  exclusive  of  that  of  the  state  courts  in  "all  suits  for  penalties 
and  forfeitures  incurred  under  the  laws  of  the  United  States."  ^^ 
But  a  reasonable  construction  of  this  provision  might  lead  to  the 
conclusion  that  it  was  the  intention  of  Congress  to  grant  exclusive 
jurisdiction  to  the  federal  courts  in  cases  where  the  suit  was 
brought  solely  for  a  penalty  or  forfeiture,  and  not  to  include  cases 
where  the  action  was  for  the  recovery  of  a  tax,  though  it  might  in- 
cidentally include  a  claim  for  a  penalty. 

By  way  of  defense  to  such  an  action,  the  defendant  may  allege 
and  show  want  of  jurisdiction  in  the  assessing  officers,  or  that  the 
assessment  was  erroneous,  illegal,  or  excessive. ^^  But  the  govern- 
ment is  not  estopped  or  debarred  from  maintaining  a  suit  to  re- 
cover income  taxes  by  the  fact  that  the  taxpayer  made  a  return, 
on  which  a  tax  was  assessed  against  him,  and  that  he  paid  the 
amount  of  the  tax,  when  the  suit  is  based  on  the  claim  of  the  gov- 
ernment that  the  amount  so  assessed  and  paid  was  incorrect  and 
too  small  in  amount.^*  But  on  the  other  hand,  the  defendant  is 
entitled  to  a  deduction  of  any  amount  admitted  by  the  government 
to  have  been  previously  overpaid,  even  though  there  is  no  plea  of 
set-off.^^ 

It  is  a  well-established  principle  that  the  United  States  is  not 
bound  by  any  statute  of  limitations,  nor  barred  by  any  laches  or 
delay  of  its  officers,  however  gross,  in  a  suit  brought  by  it  as  a 
sovereign   government  to   enforce   a  public   right  or  to   assert  a 

BO  United  States  v.  New  York,  N.  H.  &  H.  R.  Co.,  10  Ben.  144,  Fed.  Cas. 
No.  15,874. 

Bi  Ames  V.  Hager,  36  Fed.  129,  1  L.  R.  A.  377. 

5  2  Federal  Judicial  Code,  1911,  §  2.56  (Comp.  St.  1916,  §  1233).  See  Unit- 
ed States  V.  Mooney,  116  U.  S.  104,  6  Sup.  Ct.  304,  29  L.  Ed.  550. 

53  Clinkenbeard  v.  United  States,  21  Wall.  65,  22  L.  Ed.  477;  United  States 
V.  Thurber  (D.  0.)  28  Fed.  56;  United  States  v.  Nebraska  Distilling  Co.,  80 
Fed.  285,  25  C.  C.  A.  418. 

54  United  States  v.  Tilden,  9  Ben.  368,  24  Int.  Rev.  Rec.  99,  Fed.  Cas.  No. 
16,519;  United  States  v.  Philadelphia  &  R.  R.  Co.,  123  U.  S.  113,  8  Sup.  Ct. 
77,  31  L.  Ed.  138;  United  States  v.  Little  Miami,  C.  &  X.  R.  Co.  (C.  C.)  1  Fed. 
700;  United  States  v.  Hazard,  Fed.  Cas.  No.  15,337;  United  States  v.  New 
York  Guaranty  &  Indemnity  Co.,  8  Ben.  269,  Fed.  Cas.  No.  15,872. 

5  5  Missouri  R.,  F.  S.  &  G.  R,  Co.  v.  United  States  (C.  C.)  19  Fed.  66. 
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public  interest.^"  And  this  rule  has  been  applied  to  suits  for  the 
recovery  of  taxes.'*^  But  very  long  delay  in  demanding  a  tax  or  in- 
stituting proceedings  for  its  recovery  may  bar  an  action  by  the 
government,  if  it  is  shown  that  the  delay  has  prejudiced  the  de- 
fendant by  the  disappearance  or  loss  of  evidence  essential  to  his  de- 
fense.°*  And  in  a  case  where  the  amount  of  taxes  assessable 
against  a  corporation  was  settled  by  agreement  between  the  com- 
pany and  the  assessor,  and  accordingly  assessed  and  the  amount 
paid,  and  nearly  twelve  years  afterwards  a  suit  was  brought  by  the 
government  on  the  allegation  that  the  assessment  was  too  low  and 
that  a  further  sum  was  due,  it  was  held  that  the  fact  of  the  assess- 
ment, the  payment  of  the  tax  under  it,  and  the  acquiescence  of  the 
government,  for  so  long  a  period  afterwards,  raised  a  presumption 
that  the  assessment  was  correct,  and  that  the  money  paid  covered 
the  defendant's  entire  liability,  and  that  the  burden  was  thus  cast 
upon  the  government  of  proving,  by  evidence  such  as  fully  to  sat- 
isfy the  mind,  that  the  assessment  was  erroneous.^® 

The  assessment  list,  regular  in  form,  makes  a  prima  facie  case  for 
the  government,  and  it  is  not  necessary  for  it,  in  the  first  instance, 
to  go  into  the  particulars  of  the  assessment,  or  to  show  that  it  was 
properly  made.^"  But  the  assessment  is  not  conclusive  evidence. 
It  may  be  attacked  and  controverted  as  excessive  or  illegal,  in  de- 
fense to  the  action.®^  In  regard  to  the  particulars  of  the  income  al- 
leged to  have  been  received  by  the  defendant  and  to  be  subject 
to  the  tax,  the  burden  of  proof  is  on  the  government  to  show  their 
existence  and  amount,  and  also,  it  would  appear,  that  the  exemp- 
tions and  deductions  claimed  by  the  taxpayer  are  fictitious,  exag- 
gerated, or  not  allowable.®^  But  when  evidence  for  this  pur- 
pose has  been  adduced,  it  is  for  the  taxpayer  to  controvert  it  by 

56  United  States  v.  Beebe,  127  U.  S.  338,  8  Sup.  Ct.  1083,  32  L.  Ed.  121 1 
United  States  v.  Insley,  130  U.  S.  263,  9  Sup.  Ct.  485,  32  L.  Ed.  968. 

5  7  U.  S.  V.  Grand  Rapids  &  I.  Ry.  Ck).  (D.  C.)  239  Fed.  153;  U.  S.  v.  Tilden, 
9  Ben.  368,  Fed.  Cas.  No.  16,519. 

5  8  United  States  v.  Marquette,  H.  &  O.  'R.  Co.  (C.  C.)  17  Fed.  719. 

5  9  United  States  v.  Philadelphia  &  R.  R.  Co.,  123  U.  S.  113,  8  Sup.  Ct.  77, 
31  L.  Ed.  138. 

6  0  Western  Express  Co.  v.  United  States,  141  Fed.  28,  72  C.C.  A.  516;  Unit- 
ed States  V.  Butler,  Fed.  Cas.  No.  14,702 ;  United  States  v.  Cole  (D.  C.)  134 
Fed.  697. 

ci  United  States  v.  Bank  of  America  (C.  C.)  15  Fed.  730;  United  States  v. 
Rindskopf,  8  Biss.  507,  Fed.  Cas.  No.  16,166;  Runkle  v.  Citizens'  Ins.  Co.  (C. 
C.)  6  Fed.  143. 

82  Uittle  Miami,  C.  &  X.  R.  Co.  v.  United  States,  108  U.  S.  277,  2  Sup.  Ct. 
627,  27  L.  Ed.  724;  United  States  v.  Central  Nat.  Bank  (D.  C.)  15  Fed.  222. 
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proper  proof,  and  if  he  fails  to  do  so,  a  finding  in  favor  of  the  Unit- 
ed States  is  justified.^^  But  internal  revenue  regulations  prescribed 
by  the  Treasury  Department,  for  the  guidance  of  officers  in  the 
administration  of  the  law,  have  not  the  force  of  rules  of  evidence 
in  actions  by  the  government  to  enforce  payment  of  the  tax.** 

§  536.     Collection  by  Distraint 

The  laws  of  the  United  States,  made  applicable  to  the  collection 
of  internal  revenue  taxes,  provide  that  "if  any  person  liable  to  pay 
any  tax  neglects  or  refuses  to  pay  the  same  within  ten  days  aft- 
er notice  an(>  demand,  it  shall  be  lawful  for  the  collector  or  his  dep- 
uty to  collect  the  said  taxes,  with  five  per  centum  additional  there- 
to, and  interest  as  aforesaid,  by  distraint  and  sale,  in  the  manner 
hereafter  provided,  of  the  goods,  chattels,  or  eflfects,  including 
stocks,  securities  and  evidences  of  debt,  of  the  person  delinquent 
as  aforesaid."  ^^  Distraint  is  not  a  judicial  process  by  which  the 
property  of  a  debtor  can  be  taken  for  the  satisfaction  of  a  debt, 
but  it  is  an  exe.cutive  process  by  which  the  right  to  seize  and  take 
property  for  the  payment  of  taxes  is  exercised;  its  use  does  not 
deprive  the  citizen  of  his  property  without  due  process  of  law,  nor 
otherwise  contravene  the  constitution;  summary  remedies  for  the 
collection  of  debts  due  to  a  government  have  always  existed.®* 
And  the  right  and  duty  of  the  collector  to  distrain  is  not  suspended 
or  in  any  way  affected  by  the  commencement  of  an  action  by  the 
government  to  recover  the  same  taxes.®^  A  distress  warrant  from 
the  Treasury  is  conclusive  evidence  of  the  facts  recited  in  it  and 
of  the  authority  to  make  the  levy,  so  far  as  to  justify  the  marshal 
in  acting  under  it,  but  the  question  of  indebtedness  may  be  the 
subject  of  litigation,  the  levy  providing  security  for  the  event  of 
the  suit.**  It  is  necessary,  however,  to  the  validity  of  a  sale  made 
on  distress  that  the  collector  should  strictly  comply  with  the  direc- 
tions of  the  statute  in  regard  to  notice  and  demand,  advertisement 
of  tTie  sale,  and  whatever  else  is  intended  for  the  benefit  or  pro- 
tection of  the  taxpayer.*®    State  exemption  laws  are  not  applicable 

63  U.  S.  V.  Cole  (D.  O.)  134  Fed.  697. 

64  U.  S.  V.  Cole  (D.  C.)  134  Fed.  697. 

6  5  Rev.  St.  U.  S.,  §§  31S7-3195  (U.  S.  Comp.  St.  1916,  §§  5909-5917;. 

60  Murray  v.  Hoboken  Land  &  Imp.  Co.,  18  How.  272,  15  L.  Ed.  372;  Allen 
V.  Sheridan  (C.  C.)  145  Fed.  963;  Mason  v.  Rollins,  2  Biss.  99,  Fed.  Cas.  No. 
9,252 ;   Marshall  v.  Wadsworth,  64  N.  H.  386,  10  Atl.  685. 

67  Harding  v.  Woodcock,  137  U.  S.  43,  11  Sup.  Ct.  6,  34  L.  Ed.  580. 

6  8  Murray  v.  Hoboken  Land  &  Imp.  Co.,  18  How.  272,  15  L,.  Ed.  372. 

6  9  State  Nat.  Bank  v.  Morrison,  1  McCrary,  204,  Fed.  Cas.  No.  13,325;  Blake 
V.  Johnson,  1  N.  H.  91;  Parker  v.  Bule,  9  Cranch,  64,  3  L.  Ed.  658. 
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to  debts  due  by  a  citizen  to  the  United  States ;  and  as  concerns  the 
exemption  of  property  from  distraint  for  internal  revenue  taxes, 
the  provision  of  the  Revised  Statutes  which  authorizes  the  use  of 
this  process  also  enumerates  the  property  v^^hich  shall  be  exempt, 
and  this  alone  applies,  without  regard  to  the  laws  of  the  particular 
state. '^"  In  the  execution  of  a  distraint,  stock  in  a  corporation  may 
be  seized  or  levied  on  by  the  simple  service  of  a  notice  on  the  prop- 
er officer  of  the  corporation.'^^  It  should  be  added  that  property 
seized  and  sold  by  a  collector,  in  the  enforcement  of  the  internal 
revenue  laws,  cannot  be  replevied  from  the  purchaser  by  the  former 
owner  under  process  from  a  state  court,  and  such  a  proceeding 
will  not  be  tolerated  by  a  federal  court,  the  remedy  for  a  wrong- 
ful seizure  given  by  the  statute  being  exclusive.^^  Moreover,  se- 
vere penalties  are  denounced  against  persons  who  forcibly  ob- 
struct or  hinder  collectors  in  the  performance  of  their  duty,  or 
who  forcibly  rescue  property  seized  by  a  collector  for  non-payment 
of  taxes. '''^ 

§  537.     Sale  of  Real  Estate  for  Delinquent  Taxes 

The  federal  statutes  also  provide  that  "when  goods,  chattels,  or 
effects  sufficient  to  satisfy  the  taxes  imposed  upon  any  person  are 
not  found  by  the  collector  or  deputy  collector,  he  is  authorized  to 
collect  the  same  by  seizure  and  sale  of  real  estate."  ^*  So  far  as 
regards  this  provision,  it  is  probably  correct  to  say,  as  some  of 
the  decisions  have  maintained,  that  no  right  to  seize  and  sell  land 
exists  until  there  has  been  a  failure  to  find  sufficient  personal  es- 
tate, and  this  fact  is  essential  to  the  validity  of  the  sale,  and  must  be 
proved,  if  challenged,  by  evidence  outside  the  collector's  deed.'^° 
But  the  statutes  also  provide  that  the  Commissioner  of  Internal 
Revenue  "may  direct  a  bill  in  chancery  to  be  filed,  in  a  district  or 
circuit  court  of  the  United  States  to  enforce  the  lien  of  the  United 
States  for  tax  upon  any  real  estate,  or  to  subject  any  real  estate 
owned  by  the  delinquent,  or  in  which  he  has  any  right,  title,  or 
interest,  to  the  payment  of  such  tax."  ^®  And  it  is  held  that  the 
remedy  thus  provided  is  cumulative,  and  that  it  is  not  necessary 

70  u.  S.  V.  Howell  (C.  C.)  9  Fed.  674. 

71  Miller  v.  U.  S.,  11  Wall.  268,  20  L.  Ed.  135. 
7  2  Allen  V.  Sheridan  (C.  C.)  145  Fed.  963. 

7  3  Rev.  St.  U.  S.,  §  3177  (U.  S.  Comp.  St.  1916,  §  5900).  See  TT.  S.  v.  Ford 
(D.  C.)  34  Fed.  26. 

74  Rev.  St.  U.  S.,  §  3196  (U.  S.  Comp.  St.  1916,  §  5918). 

7  5  Brown  v.  Goodwin,  75  N.  Y.  409.  And  see  Mansfield  v.  Excelsior  Refinery 
Co.,  135  U.  S.  326,  10  Sup.  Ct.  825,  34  K  Ed.  162. 

7  6  Rev.  St.  U.  S.,  §  3207  (U.  S.  Comp.  St.  1916,  §  5929). 
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to  exhaust  the  possible  remedy  against  the  goods  and  chattels  of 
the  taxpayer  before  resorting  to  a  bill  in  equity  to  subject  his  real 
estate. ^^  But  when  the  United  States  has  foreclosed  a  lien  on  real- 
ty for  delinquent  internal  revenue  taxes,  and  bid  in  the  property, 
and  seeks  to  maintain  its  title  as  against  a  vendee  of  the  former 
owner,  the  remedy  is  by  an  action  at  law  to  recover  possession, 
and  not  by  a  bill  in  equity  to  remove  cloud  on  title.''* 

The  Revised  Statutes  contain  detailed  and  specific  directions 
as  to  the  procedure  to  be  followed  on  a  seizure  and  sale  of  land, 
the  allowance  of  a  right  of  redemption,  and  the  deed  to  be  given 
by  the  collector.^  ^  In  general  it  may  be  said,  according  to  the  rule 
applicable  to  all  sales  for  taxes,  that  the  collector  must  proceed 
strictly  in  accordance  with  the  directions  of  the  statute,  at  least  in 
so  far  as  regards  all  steps  to  be  taken  for  advising  the  taxpayer 
of  the  proceedings  or  otherwise  intended  for  his  benefit. **"  And 
the  general  doctrine  is  that  the  collector's  deed  is  prima  facie  evi- 
dence of  the  facts  required  by  the  statute  to  be  stated  in  it  (such 
being  the  provision  of  the  statute  itself),  but  not  of  any  other  re- 
citals nor  of  any  facts  not  included  in  the  deed,®^  although,  under 
certain  earlier  statutes  levying  direct  taxes,  it  was  held  that  the 
collector's  deed  was  prima  facie  evidence  of  the  regularity  of  the 
sale  and  of  all  antecedent  facts  essential  to  its  validity  and  to 
that  of  the  purchaser's  title  thereunder,  and  could  only  be  af- 
fected by  proof  that  the  lands  were  not  subject  to  the  tax,  that  it 
had  been  paid  prior  to  the  sale,  or  that  the  property  had  been  re- 
deemed.®^ 

§  538.     Remedies  of  Taxpayer  Illegally  Assessed;   Injunction 

If  there  are  any  circumstances  under  which  an  individual  or 
corporation  complaining  of  his  or  its  assessment  for  the  income 
tax  can  succeed  in  procuring  an  injunction  to  restrain  its  assess- 
ment or  collection,  they  must  be  very  rare  and  exceptional.  The 
general  rule  in  such  cases  has  been  thus  set  forth  by  the  United 

7  7  Mansfield  v.  Excelsior  Refinery  Co.,  135  U.  S.  326,  10  Sup.  Ct.  825,  34  D. 
Ed.  162 ;  Blacklock  v.  U.  S.,  208  U.  S.  75,  28  Sup.  Ct.  228,  52  L.  Ed.  396 ;  U. 
S.  V.  Curry  (D.  C.)  201  Fed.  371 ;   Alkan  v.  Bean,  8  Biss.  83,  Fed.  Cas.  No.  202. 

7  8  u.  S.  V.  Wilson,  118  V.  S.  86,  6  Sup.  Ct.  991,  30  JU  Ed.  110. 

7  9  See  Rev.  St.  U.  S.,  §§  3196-3208  (U.  S.  Comp.  St.  1916,  §§  5918-5930). 

80  Allen  V.  Smith,  1  Leigh  (Va.)  231. 

81  Fox  V.  Stafford,  90  N.  C.  296;  Stewart  v.  Pergusson,  133  N.  C.  276,  45  S. 
E.  585;  Brown  v.  Goodwin,  75  N.  Y.  409.  And  see  Williams  v.  Peyton,  4 
Wheat.  77,  4  L.  Ed.  518. 

82  De  Treville  v.  Smalls,  98  U.  S.  517,  25  L.  Ed.  174;  Keely  v.  Sanders,  99 
U.  S.  441,  25  L.  Ed.  327;   Sherry  v.  McKinley,  99  U.  S.  496,  25  L.  Ed.  330. 
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States  Supreme  Court:  When  a  court  of  equity  is  asked  to  enjoin 
the  collection  of  taxes,  it  is  essential  that  the  case  be  brought  with- 
in some  of  the  recognized  rules  of  equity  jurisdiction,  and  neither 
illegality  nor  irregularity  in  the  proceedings,  nor  error  or  excess 
in  the  valuation,  nor  the  hardship  and  injustice  of  the  law,  pro- 
vided it  be  constitutional,  nor  any  grievance  which  can  be  remedied 
by  a  suit  at  law,  either  before  or  after  the  payment  of  the  tax,  will 
authorize  an  injunction  against  its  collection;  and  no  injunction 
can  be  granted  until  it  is  shown  that  all  the  taxes  conceded  to  be 
due,  or  which  the  court  can  see  ought  to  be  paid,  or  which  can 
be  shown  to  be  due  by  affidavits,  have  been  paid  or  unconditionally 
tendered.**^  But  besides  this,  it  is  explicitly  provided  by  a  law  of 
the  United  States  that  "no  suit  for  the  purpose  of  restraining  the 
assessment  or  collection  of  any  tax  shall  be  maintained  in  any 
court."  ^*  Hence  it  is  held  that  a  bill  in  equity  will  not  lie  to 
enjoin  a  collector  of  internal  revenue  taxes  from  proceeding  by  dis- 
traint or  otherwise  to  collect  a  tax  assessed  by  the  Commissioner 
of  Internal  Revenue,  although  the  tax  is  alleged  in  the  bill  to  have 
been  illegally  assessed. ^^  And  a  bill  in  equity  filed  in  the  Su- 
preme Court  of  the  District  of  Columbia,  to  enjoin  the  Commission- 
er from  assessing  the  complainant  for  the  "additional  tax"  or  sur- 
tax, on  the  ground  that  that  feature  of  the  income  tax  law  was 
unconstitutional,  was  dismissed  on  the  ground  that  the  complain- 
ant had  an  a,dequate  remedy  at  law,  by  paying  the  amount  of  the 
tax  under  protest  and  suing  for  its  recovery.^"  In  other  ca,ses  also 
it  has  been  held  that  even  the  alleged  unconstitutionality  of  an 
act  of  Congress  levying  taxes  furnishes  no  ground  to  enjoin  their 
collection. ^^  And  the  fact  that  a  particular  collector  may  be  finan- 
cially unable  to  respond  in  a  suit  to  recover  back  taxes  paid  to  him, 
is  no  justification  for  an  injunction,  since  the  government  will  as- 
sume his  responsibility.^* 

83  state  Eailroad  Tax  Cases,  92  U.  S.  575,  23  L.  Ed.  663;  Schulenberg- 
Boeckeler  Lumber  Co.  v.  Town  of  Hayward  (C.  C.)  20  Fed.  422 ;  Lexington  v. 
McQuillan's  Heirs,  9  Dana  (Ky.)  513,  35  Am.  Dee.  159. 

84  Rev.  St.  U.  S.,  §  3224  (U.  S.  Comp.  St.  1916,  §  5947). 

S5  Snyder  v.  Marks,  109  U.  S.  189,  3  Sup.  Ct.  157,  27  L.  Ed.  901;  Shelton 
V.  Piatt,  139  U.  S.  591,  11  Sup.  Ct.  646,  35  L.  Ed.  273 ;  Wisconsin  v.  Frear,  231 
U.  S.  616,  34  Sup.  Ct.  272,  58  L.  Ed.  400;  Kohlhamer  v.  Smietanka  (D.  C.)  239 
Fed.  408;  Cutting  v.  Gilbert,  5  Blatchf.  259,  Fed.  Cas.  No,  3,519;  Smith  v. 
Com'rs  of  Leavenworth,  9  Kan.  296. 

8  8  Dodge  V.  Osborn,  43  App.  D.  C.  144,  affirmed,  240  U.  S.  118,  36  Sup.  Ct, 
275,  60  L.  Ed.  557. 

87  Delaware  R-  Co.  v.  Prettyman,  17  Int.  Rev.  Rec.  99,  Fed.  Cas.  No.  3,767. 

8  8  Cutting  V.  Gilbert,  5  Blatchf.  259,  Fed.  Cas.  No.  3,519. 
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It  has  also  been  decided  that  the  word  "restraining,"  as  used 
in  the  section  of  the  Revised  Statutes  above  quoted,  is  employed  in 
its  broad  popular  sense  of  hindering  or  impeding,  as  well  as  of  pro- 
hibiting or  staying,  and  the  provision  is  not  limited  in  its  application 
to  suits  for  injunctive  relief.  Hence  where  the  collector  levies  on 
real  estate  for  the  payment  of  an  internal  revenue  tax,  and  the  land 
is  sold,  bid  in  for  the  government,  but  remains  in  the  possession  of 
the  complainant,  he  cannot  maintain  a  suit  to  set  aside  and  annul 
the  sale.**  But  receivers,  as  officers  of  the  court,  may,  where  they 
deem  the  income  from  the  property  in  their  charge  not  to  be  subject 
to  the  tax,  as  contended  by  collecting  officials,  apply  to  the  court 
which  appointed  them  for  instructions  as  to  paying  it.®° 

As  to  the  case  where  the  injunction  is  not  asked  against  the  offi- 
cers of  the  government,  but  against  a  corporation,  to  restrain 
it  from  paying  an  internal  revenue  tax,  it  is  held  that  such  a  suit, 
brought  by  a  stockholder,  is  not  forbidden  by  the  above-quoted 
provision  of  the  Revised  Statutes.®^  But  such  a  suit  was  held 
properly  dismissed  where  the  corporation  made  no  serious  de- 
fense, and  there  was  no  showing  of  irreparable  injury,  or  of  any 
effort  to  secure  action  by  the  corporation  or  its  directors,  other  than 
a  demand  on  the  resident  managing  agent,  the  distance  of  the 
directors  (in  Alaska)  from  the  place  where  the  plaintiff  resided,  and 
in  which  the  court  was  held,  being  relied  on  as  an  excuse  for  not 
making  any  further  effort.®^  » 

Likewise,  it  is  held  that  a  bill  of  peace  will  not  lie,  on  the  theory 
that  all  persons  charged  with  an  internal  revenue  tax  have  such 
a  unity  of  interest  in  contesting  the  tax  that  they  may  join  as  plain- 
tiffs in  a  bill  to  restrain  the  assessment  and  collection  of  it,  and 
that  a  determinate  number  of  such  persons  may  appear  in  the  name 
of  themselves  and  for  the  rest.®^ 

80  Gouge  V.  Hart  (D.  C.)  250  Fed.  8(©. 

»o  Scott  V.  Western  Pac.  R.  Co.,  246  Fed.  545,  158  C.  C.  A.  515. 

»i  Brushaber  v.  Union  Pac.  R.  Ck).,  240  U.  S.  1,  36  Sup.  Ct  236,  60  D.  Ed. 
493,  I/.  R.  A.  1917D,  414,  Ann.  Cas.  1917B,  713 ;  Stanton  v.  Baltic  Min.  Co., 
240  U.  S.  103,  36  Sup.  Ct.  278,  60  L.  Ed.  546 ;  Pollock  v.  Farmers'  Loan  &  Trust 
Co.,  157  U.  S.  429,  15  Sup.  Ct.  673,  39  L.  Ed.  759. 

»2  Corbus  V.  Alaska  Tread  well  Gold  Min.  Co.,  187  U.  S.  455,  23  Sup.  Ct.  157, 
47  L.  Ed.  256.  And  see  Straus  v.  Abrast  Realty  Co.  (D.  C.)  20O  Fed.  327.  Com- 
pare State  V.  Frear,  148  Wis.  456,  134  N.  W.  673,  135  N.  W.  164,  L.  R.  A.  1915B, 
569,  606,  Ann.  Cas.  1913A,  1147. 

93  Cutting  V.  Gilbert,  5  Blatdif.  259,  Fed.  Cas.  No.  3,519. 
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§  539.     Same;   Appeal;   Certiorari;   Mandamus 

Certiorari  is  not  a  proper  remedy  to  review  an  assessment  made 
by  revenue  officers  in  so  far  as  their  proceedings  thereon  have  been 
purely  administrative,  nor  for  alleged  irregularities  in  their  pro- 
ceedings, or  for  undue  or  excessive  assessment,  nor  for  alleged  mis- 
takes in  the  manner  of  making  the  assessment.®*  But  where  the 
particular  matter  complained  of  involved  a  determination  to  be 
made  by  the  revenue  officers  in  a  judicial  or  quasi-judicial  capacity, 
as,  for  instance,  where  it  was  necessary  for  theni  to  decide  whether 
the  particular  person,  corporation,  property,  or  income  was  subject 
to  the  tax  or  exempt  from  it,  and  generally  where  it  is  alleged  that 
the  assessment  was  illegal  (not  merely  irregular  or  excessive), 
then,  certiorari  may  issue  to  review  the  action  of  those  officers.*^ 
The  principles  were  stated  in  a  recent  case  in  Iowa,  where  it  was 
remarked  that,  where  there  is  jurisdiction  to  assess,  and  the  board 
of  equalization  makes  an  erroneous  or  excessive  assessment,  the 
remedy  of  the  taxpayer  is  by  appeal  and  not  by  certiorari;  but 
where  there  is  no  jurisdiction  to  make  any  assessment  (as  in  the 
case  where  the  board  assesses  a  person  on  intangible  personal 
property  after  he  has  left  the  state  and  taken  up  a  domicile  else- 
where), certiorari  is  the  proper  remedy.  "There  is  a  clear  distinc- 
tion between  a  case  of  erroneous  or  over  assessment,  and  a  case  of 
assessment  without  authority,  as  one  made  under  an  unconstitution- 
al law,  or  one  made  of  property  exempt  from  taxation,  or  one  of 
property  for  the  assessment  of  which  the  law  has  made  no  pro- 
vision." »« 

It  has  been  ruled  in  some  of  the  cases  that  mandamus  will  lie  on 
behalf  of  a  person  illegally  assessed,  to  compel  the  revenue  officers 
to  strike  the  assessment  from  the  roll,®^  and  that  if  an  assessor  of 
taxes  makes  an  erroneously  high  assessment  on  given  property, 
in  consequence  of  a  mistaken  view  of  the  law,  and  refuses  to  reduce 
it  to  the  proper  figures,  on  application  made  to  him  for  that  pur- 

04  State  V.  Oity  of  Elizabeth,  50  N.  J.  Law,  347,  13  Atl.  5. 

8  5  Ewing  V.  City  of  St.  Louis,  5  Wall.  413,  18  L.  Ed.  657;  Spears  v.  Loague, 
6  Cold.  (Tenn.)  420;  State  v.  City  of  Elizabeth,  50  N.  J.  Law,  347,  13  Atl.  5; 
Alexandria  Canal,  R.  &  B.  Co.  v.  District  of  Columbia,  5  Mackey  (D.  O.)  376; 
Wood  V.  District  of  Columbia,  6  Mackey  (D.  C.)  142 ;  Le  Roy  v.  New  York, 
20  Johns.  (X.  Y.)  430,  11  Am.  Dec.  289;  Baldwin  v.  Calkins,  10  Wend.  (N,  Y.) 
167.  See  Rex  v.  Com'rs  of  Income  Tax,  91  Law  T.  94.  Compare  Detgge  v. 
Hitchcock,  229  U.  S.  162,  33  Sup.  Ct.  639,  57  L.  Ed.  1135. 

86  Remey  v.  Board  of  Equalization,  80  Iowa,  470,  45  N.  W.  899. 

9  7  People  V.  Assessors  of  Barton,  44  Barb.  (N.  Y.)  148;  Smith  v.  King,  14 
Or.  10,  12  Pac.  8. 
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pose,  he  may  be  compelled  to  do  so  by  mandamus.*'  So,  where  the 
amount  of  an  assessment  has  been  fixed  by  the  revenue  officers 
having  power  to  hear  appeals  and  review  assessments,  the  duty  of 
those  charged  with  the  collection  of  the  tax,  to  enter  the  assess- 
ment, as  so  fixed,  is  purely  ministerial,  and  if  they  assume  to  in- 
crease it,  and  to  enter  the  increased  assessment  on  the  books  they 
may  be  compelled  by  mandamus  to  restore  it  to  the  proper 
amount."''  Also  the  English  decisions  hold  that,  in  a  case  where 
an  allowance  which  ought  to  be  granted  is  refused,  mandamus  lies 
to  the  commissioners  of  taxes  requiring  them  to  grant  the  allow- 
ance and  to  give  a  certificate  of  the  allowance  with  an  order  for 
the  payment  thereof.^*''*  But  where  it  is  claimed  that  a  board  of 
assessors  have  assessed  a  particular  piece  of  property  in  the  name 
of  the  wrong  person,  the  proper  remedy  is  by  certiorari  to  review 
their  proceedings,  and  not  by  mandamus  to  compel  them  to  cor- 
rect or  change  the  assessment  list.^"^  As  to  the  allowance  of  an  ap- 
peal or  petition  for  review  of  an  assessment  before  administrative 
officers,  the  rule  is  that  they  may  be  compelled  by  mandamus  to 
grant  an  appeal  if  they  are  clearly  wrong  in  refusing  it,  but  that 
they  cannot  be  thus  constrained  to  decide  the  appeal  in  a  par- 
ticular manner,  nor,  having  rendered  a  decision,  to  revise  or  reverse 
it."=^ 

As  to  the  common-law  writ  of  prohibition,  this  remedy  is  given 
to  arrest  a  proceeding  in  an  inferior  court  in  a  case  which  is  not 
within  its  jurisdiction  and  it  is  not  an  appropriate  remedy  to  re- 
strain officers  charged  with  the  assessment  or  collection  of  a  tax 
from  proceeding  in  the  exercise  of  their  duty,  though  it  be  alleged 
that  the  tax  is  invalid  or  the  assessment  illegal. ^"^  However,  in  a 
case  in  South  Carolina,  a  corporation  which  claimed  to  be  exempt 
from  the  particular  tax  in  question,  and  which  therefore  made  no 
return  of  its  property,  a  return  and  assessment  being  made  against 

0  8  People  V.  Olmsted,  45  Barb.  (N.  Y.)  644. 

0  9  State  V.  Covington,  35  S.  C.  245,  14  S.  E.  499. 

100  Commissioners  of  Income  Tax  v.  Pem.sel  [1891]  A.  C.  531;  Queen  v. 
Com'i-s  of  Income  Tax,  L.  11.  22  Q.  B.  Div.  296. 

101  People  V.  Gilon,  56  Ilun,  641,  9  N.  Y.  Supp.  212. 

102  Gibbs  y.  Hampden  County  Com'rs,  19  I'ick.  (Mass.)  298;  People  v.  Super- 
.  visors  of  Otsego  County,  51  N.  Y.  401. 

losCoronado  v.  San  Diego,  97  Cal.  440,  32  Pac.  518;  Le  Conte  v.  Town  ot 
Berkeley,  57  Cal.  269;  Ilobart  v.  Tillson,  66  Cal.  210,  5  Pac.  83;  Farmers-'  Co- 
operative Union  v.  Thresher,  62  Cal.  407;  Camron  v.  Kenfield,  57  Cal.  550; 
Talbot  V.  Dent,  9  B.  Mon.  (Ky.)  526 ;  Cmly  v.  Ix>nnard,  45  Ga.  85.  See  State  v. 
Commissioners  of  Roads,  1  Mill,  Const.  (S.  C.)  55,  12  Am.  Dec.  596. 
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it  by  the  proper  ofificer,  sued  for  and  obtained  a  writ  of  prohibition 
forbidding  the  revenue  officers  to  proceed  with  the  collection  of  the 
tax.i«* 

§  540.     (Compromise  of  Penalties  or  of  Litigation        ' 

An  unrepealed  act  of  Congress  provides  "that  the  Commissioner 
of  Internal  Revenue,  with  the  advice  and  consent  of  f»he  Secretary 
of  the  Treasury,  may  compromise  any  civil  or  criminal  case  aris- 
ing under  the  internal  revenue  laws  instead  of  commencing  suit 
thereon ;  and  with  the  advice  and  consent  of  the  said  Secretary 
and  the  recommendation  of  the  Attorney  General,  he  may  compro- 
mise any  such  case  after  a  suit  thereon  has  been  commenced."  ^°^ 
This  was  held  applicable  to  the  penalties  imposed  by  the  corpora- 
tion tax  law  of  1909  for  failure  to  file  the  return  required  of  cor- 
porations. But  the  Commissioner  of  Internal  Revenue  instructed 
the  collectors  on  this  point  as  follows :  "Particular  attention  is 
called  to  the  fact  that  no  solicitation  of  an  offer  should  be  made, 
and  no  delinquent  should  be  induced  by  threats  to  invoke  the  pow- 
er of  the  commissioner  to  compromise,  and  no  assurance  should  be 
given  of  the  probable  action  of  the  commissioner  if  an  offer  is 
made.  But  where  the  officers  of  a  corporation  are  ignorant  of  a 
provision  of  law  providing  for  a  compromise  of  offenses  against 
the  revenues,  and  they  desire  to  make  an  appeal  for  clemency  in 
the  manner  provided,  it  is  the  duty  of  the  collector  to  give  them 
suitable  instructions.  The  amount  to  be  offered  in  each  such  case 
must  be  left  to  the  discretion  of  the  corporation  making  the  offer, 
and  in  nowise  should  be  suggested  by  the  collector  or  any  other 
revenue  officer.  In  connection  with  the  corporation  tax  law,  this 
right  of  compromise  extends  only  to  the  penalty  prescribed  under 
paragraph  8,  and  not  to  the  tax  itself,  nor  to  the  addition  of  fifty 
per  cent  assessed."  (T.  D.  No.  1692.)  Later  rulings  and  regu- 
lations of  the  Department,  applicable  to  the  act  of  1909  or  to  the 
income  tax  law,  point  out  that  where  an  offer  in  compromise  is 
submitted  by  a  delinquent  taxpayer,  it  is  a  condition  precedent  to 
the  adjustment  of  the  matter  involved  that  the  return  for  the  year 
in  respect  to  which  the  delinquency  exists  should  be  filed.  "Offers 
in  compromise  are  acceptable  only  in  cases  where  the  corporations 
were  delinquent  in  the  matter  of  filing  their  returns,  and  cannot 
be  considered  as  sufficiently  satisfying  the  requirements  of  the  law 
in  cases  where  corporations  fail  or  refuse  to  file  any  return  what- 


104  state  V.  Hood,  15  Rich.  (S.  C.)  177. 

10  5  Rev.  St.  U.  S.,  §  3229  (U.  S.  Comp.  St.  191G,  §  5952). 
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ever."  (T.  D.  2161,  Feb.  19,  1915.)  With  reference  to  corpora- 
tions and  individuals  who  failed  to  file  income  tax  returns  for 
the  year  1914,  the  Bureau  of  Internal  Revenue  announced  that  it 
would  accept  offers  in  compromise  of  the  specific  penalties  in  mini- 
mum amounts  as  follows :  from  individuals,  $5 ;  from  corpora- 
tions, $10.     But  where  such  delinquents  failed  to  file  returns  for 

1913  within  the  prescribed  time,  offers  for  1914  delinquencies  would 
be  accepted  as  follows  :  from  individuals,  $7.50;  from  corporations, 
$15.  (T.  D.  2193,  April  24,  1915.)  With  reference  to  corporations, 
individuals,  and  withholding"  agents  who  had  failed  to  file  income 
tax  returns  within  the  prescribed  time  for  the  year  1915  and  prior 
years,  it  was  announced  that  offers  in  compromise  of  the  specific 
penalties  would  be  accepted  in  minimum  sums  as  follows :  For  the 
year  1914,  $10  from  corporations,  and  $5  from  individuals  or  with- 
holding agents;  for  the  year  1915,  $20  from  corporations,  and 
the  same  from  individuals  or  withholding  agents;    for  the  years 

1914  and  1915,  $30  from  corporations,  and  $25  from  individuals  or 
withholding  agents.  "The  minimum  amounts  stated  above  apply 
only  to  those  cases  where  there  was  no  intention  to  evade  the  law 
or  escape  taxation."  (T.  D.  2311,  March  23,  1916.)  This  last  ruling 
was  afterwards  so  far  modified  that  the  Bureau  announced  its  will- 
ingness to  accept  offers  in  compromise  of  the  specific  penalty  for 
delinquency  in  filing  income  tax  returns  for  the  year  1915  in  the 
sum  of  $5  for  individuals,  and  $10  for  corporations.  (T.  D.  2349, 
July  24,  1916.) 

On  the  application  of  this  subject  to  the  tax  imposed  by  an  ear- 
lier statute,  the  Supreme  Court  of  the  United  States  said:  "The 
power  intrusted  by  law  to  the  Secretary  was  not  a  judicial  one,  but 
one  of  mercy,  to  mitigate  the  severity  of  the  law.  It  admitted  of 
no  appeal  to  the  Court  of  Claims,  or  to  any  other  court.  It  was 
the  exercise  of  his  discretion  in  a  matter  intrusted  to  him  alone, 
and  from  which  there  could  be  no  appeal."  ^°^  In  passing  upon 
cases  submitted  to  him  for  compromise,  the  Secretary  of  the  Treas- 
ury, while  he  is  not  at  liberty  to  act  from  motives  merely  of  com- 
passion or  charity,  may  consider  not  only  the  pecuniary  interests  of 
the  government,  but  also  take  into  view  general  considerations  of 
justice  and  equity  and  of  public  policy.^"''  But  collectors  of  inter- 
nal revenue  have  no  power  to  make  any  compromise,  settlement,  or 
commutation  of  taxes,  so  as  to  bind  or  affect  the  government.^*** 

106  Dorsheimer  v.  U.  S.,  7  Wall.  166,  174,  19  L.  Ed.  187. 

107  17  Opin.  Atty.  Gen.  p.  213. 

10  8  Martin's  Adm'r  v.  U.  S.,  4  T,  B.  Mon,  (Ky.)  487. 
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554.  Same ;  Set  OfC  in  Favor  of  United  States. 

555.  Same;  Payment  of  Judgment;  Reimbursement  of  Collector. 

556.  Action  of  Tort  Against  Collector. 

§  541.     Statutory  Provisions 

The  acts  of  Congress  imposing  taxes  do  not  ordinarily  make  spe- 
cific provision  for  the  refund  or  recovery  of  taxes  illegally  exacted 
or  assessed  to  an  excessive  amount,  the  rights  and  remedies  of  the 
taxpayer  in  such  cases  being  governed  by  the  ordinary  rules  of  law 
applicable  in  matters  of  taxation.  These  rules,  however,  are  pre- 
scribed in  some  detail  in  the  Revised  Statutes,  the  applicable  pro- 
visions of  which  are  incorporated  in  the  taxing  laws  by  some  such 
general  clause  as  that  which  is  found  in  the  income  tax  act  of  1916, 
which  is  as  follows:  "All  administrative,  special,  and  general  pro- 
visions of  law,  including  the  laws  in  relation  to  the  assessment,  re- 
mission, collection,  and  refund  of  internal  revenue  taxes,  not  here- 
tofore specifically  repealed  and  not  inconsistent  with  the  provisions 
of  this  title,  are  hereby  extended  and  made  applicable  to  the  pro- 
visions of  this  title  and  to  the  tax  herein  imposed."  ^ 

§  542.    Abatement    and    Refund    by    Commissioner    of    Internal 
Revenue 

Authority  for  the  refunding  of  taxes  illegally  exacted,  or  assessed 
and  collected  in  a  sum  greater  than  the  taxpayer  should  have  been 
required  to  pay,  is  given  in  the  following  provision  of  the  general 
laws  relating  to  internal  revenue:   "The  Commissioner  of  Internal 

1  Revenue  Act  of  1918,  §  1305. 
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Revenue,  subject  to  regulations  prescribed  by  the  Secretary  of  the 
Treasury,  is  authorized  to  remit,  refund,  and  pay  back  all  taxes 
erroneously  or  illegally  assessed  or  collected,  all  penalties  collected 
without  authority,  and  all  taxes  that  appear  to  be  unjustly  assessed 
or  excessive  in  amount,  or  in  any  manner  wrongfully  collected. 
Provided,  that  where  a  second  assessment  is  made  in  case  of  a 
list,  statement,  or  return  which,  in  the  opinion  of  the  collector  or 
deputy  collector,  was  false  or  fraudulent,  or  contained  any  under- 
statement or  undervaluation,  such  assessment  shall  not  be  remit- 
ted, nor  shall  taxes  collected  under  such  assessment  be  refunded 
or  paid  back,  unless  it  is  proved  that  said  list,  statement,  or  re- 
turn was  not  willfully  false  or  fraudulent,  and  did  not  contain  any 
willful  understatement  or  undervaluation."  - 

The  authority  thus  conferred  on  the  Commissioner  to  allow  a  re- 
fund of  a  tax  is  exclusive,*  and  in  exercising  it  he  acts  judicially. 
While  he  will  naturally  defer  to  any  decisions  of  the  courts  applica- 
ble to  the  questions  of  law  involved,  he  is  not  bound  by  the  deci- 
sion of  any  other  administrative  officer.  Even  three  adverse  deci- 
sions by  successive  Secretaries  of  the  Treasury  will  not  prevent  the 
•Commissioner  from  taking  up  and  allowing  a  claim  for  the  refund 
of  taxes.^  Nor  can  he  be  constrained  by  mandamus  to  grant  the 
refund,  demanded.  In  any  case  where  a  federal  ofhcer  has  a  dis- 
cretion as  to  the  refunding  of  money  collected  from  a  citizen  or 
claimed  to  be  due  him  from  the  government,  or  a  quasi-judicial  duty 
to  perform  in  respect  to  ascertaining  or  settling  the  amount,  his  ac- 
tion cannot  be  controlled  by  the  writ  of  mandamus."  His  decision 
on  such  a  claim  is  in  the  nature  of  an  award,  and  there  is  no  appeal 
from  it.^  But  the  determination  of  the  Commissioner  rests  within 
his  own  control  so  long  as  the  sum  which  he  has  ordered  refunded 
has  not  been  paid  by  the  government  and  no  suit  has  been  brought 
for  its  recovery.  Until  one  or  the  other  of  these  steps  has  been 
taken,  he  has  power  to  reconsider  his  award  and  to  revoke  it,*  and 
it  seems  that  this  step  may  also  be  taken,  in  the  same  circumstances, 
by  the  successor  in  office  of  the  Commissioner  who  made  the 
award.®     But  in  any  case  where  the  departmental  regulations  re- 

2  Rev.  St.  U.  S.  §§  32'20,  3225. 
4  Boehm  v.  IJ.  S.,  21  Ct.  CI.  290. 
6  Sybrandt  v.  U.  S.,  19  Ct.  CI.  461. 

6  Kendall  v.  Stokes,  3  How.  87,  11  L.  Ed.  506;  Decatur  v.  Paulding,  14  Pet. 
497,  599  Appx.,  10  L.  Ed.  559,  609 ;  Graham  v.  Norton,  15  Wall.  427,  21  L.  Ed. 
177. 

7  First  Nat.  Bank  of  Greencastle  v.  U.  S.,  15  Ct.  Ci.  228. 

8  Ridgway  V.  U.  S.,  18  Ct.  CI.  707. 

»  Stotesbury  v.  U.  S.,  23  Ct.  CI.  285. 
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quire  the  Commissioner  to  transmit  the  claim,  with  his  findings 
thereon,  to  the  Secretary  of  the  Treasury  for  the  latter's  consid- 
eration and  advisement,  the  award  does  not  become  final  until  this 
step  has  been  taken. ^"^ 

It  should  be  repeated  that  the  allowance  of  a  claim  for  refund 
by  the  Commissioner  of  Internal  Revenue  is  not  the  simple  passing^ 
of  an  ordinary  claim  by  an  ordinary  accounting  officer,  but  is  in  the 
nature  of  an  adjudication,  on  which  an  action  may  be  maintained,, 
and  it  is  conclusive  unless  impeached  by  the  United  States  in  some 
appropriate  form."  It  may  be  so  impeached  for  fraud  or  mistake,^^ 
or  for  want  of  jurisdiction  or  exceeding  his  jurisdiction,^^  but  not 
for  error  in  the  determination  of  any  fact  which  it  was  his  duty  to 
determine,  as,  for  instance,  whether  the  claim  was  presented  to  hin-k 
in  due  time.^*  And  his  decision  is  absolutely  binding  on  the  ac- 
counting and  disbursing  officers  of  the  Treasury.  They  cannot 
question  it  or  refuse  payment  of  it  on  any  ground  whatever,  and 
the  claimant  is  not  obliged  to  follow  the  award  through  the  Treas- 
ury or  satisfy  other  officials  of  its  correctness.^"  The  award  of  a 
refund  establishes  a  liability  on  the  part  of  the  government  upon 
which  an  action  may  be  maintained  in  the  Court  of  Claims.^*' 

§  543.     Same;  .Regulations  and  Practice 

The  Treasury  Department  has  made  regulations  covering  the 
procedure  upon  claims  for  the  abatement  or  refund  of  revenue  tax- 
es. It  has  prescribed  an  official  form  (Form  47)  and  procedure  for 
an  application  for  abatement  of  taxes  not  yet  paid,  and  a  different 
form  (Form  46)  and  procedure  for  an  application  for  the  refund 
of  taxes  already  paid.  These  two  remedies  must  not  be  confused. 
The  regulations  have  the  force  of  law  and  must  be  followed  by  the 
applicant.* 

.Considering  first  the  claim  for  the  abatement  of  a  tax  or  pen- 
alty alleged  to  be  erroneous  or  illegal,  or  otherwise  to  be  abatable, 

10  Stotesbury  v.  U.  S.,  146  U.  S.  19G,  13  Sup.  Ct.  1,  36  L.  Ed.  940;  Dupus- 
seur  V.  U.  S.,  19  Ct.  CI.  1. 

11  U.  S.  V.  Kaufman,  96  U.  S.  567,  24  L.  FvJ.  792;  Edison  Electric  Illumi- 
nating Co.  V.  TJ.  S.,  38  Ct.  CI.  208. 

12  Edison  Electric  Illuminating  Co.  v.  U,  S.,  38  Ct.  CI.  208. 

13  Seat  V.  U.  S.,  18  Ct.  CI.  458. 

14  First  Nat.  Bank  of  Greencastle  v.  U.  S.,  15  Ct.  CI.  225. 

i5Barnett  v.  U.  S.,  16  Ct.  CI.  515;  Woolner  v.  TJ.  S.,  13  Ct.  CI.  355;  First 
Nat.  Bank  of  Greencastle  v.  T.  S.,  15  Ct.  CI.  225. 

18  City  of  Louisville  v.  1.  S.,  .'il  Ct.  CI.  1;  Boelim  v.  U.  S.,  21  Ct.  CI.  290; 
Edison  lOlectric  Illuminating  Co.  v.  U.  S.,  38  Ct.  CI.  208. 

*  Hastings  v.  Herold  (C.  C.)  184  Fed.  759. 
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the  tax  not  having  been  paid,  the  regulations  of  the  Department 
are  as  follows:  Claims  for  the  abatement  of  taxes  or  penalties 
erroneously  or  illegally  assessed  or  which  are  abatable  under  reme- 
dial acts,  etc.,  must  be  made  out  upon  Form  47,  and  must  be  sus- 
tained by  the  affidavits  of  the  parties  against  whom  the  taxes  were 
assessed,  or  of  other  parties  cognizant  of  the  facts,  and  must  be 
accompanied  by  affidavits  of  the  deputy  collectors  of  the  divi- 
sions in  which  the  claims  arise.  But  if  the  deputy  collector  has 
reason  to  doubt  the  correctness  of  the  statements  made  by  a  claim- 
ant he  should  modify  his  affidavit  accordingly,  a  space  being  left 
for  that  purpose  at  the  close  of  the  affidavit.  If  he  has  not  in- 
vestigated all  the  facts  he  should  state  in  the  blank  space  left  in 
the  body  of  the  affidavit  for  that  purpose  what  facts  he  has  not 
investigated.  If  there  are  any  objections  to  a  claim,  the  col- 
lector should  be  careful  to  state  them  fully  in  a  certificate  to  be 
attached  to  and  made  part  of  the  claim.  In  some  cases,  where  the 
collector  has  certified  to  the  correctness  of  claims,  the  deputy  col- 
lector makes  exceptions  to  the  facts  as  stated  by  the  claimants. 
Unless  the  collector  makes  a  special  explanation  in  every  such  case, 
the  claim  will  be  returned  for  such  explanation. 

The  claim  should  be  still  further  supported  by  a  certificate  of 
the  collector  showing  the  list,  page,  and  line  of  all  assessments 
therein  referred  to,  not  only  of  the  assessment  of  the  tax  for  the 
abatement  of  which  the  claim  is  filed,  but  also  of  each  and  every 
other  assessment  mentioned  in  the  claim.  Even  where  only  a  por- 
tion of  a  tax  is  claimed  as  erroneous,  the  collector  should  be  care- 
ful to  certify  the  full  amount  assessed. 

When  a  tax  has  been  assessed  and  turned  over  to  the  collector, 
the  presumption  is  thai:  the  assessment  is  correct.  The  burden  of 
proof  in  rebutting  that  presumption,  and  showing  that  it  was  im- 
properly or  illegally  assessed,  or  that  relief  should  be  given  under 
a  remedial  statute,  rests  upon  the  applicant  for  abatement.  The 
affidavits  must,  therefore,  contain  full  and  explicit  statements  of 
all  the  material  facts  relating  to  the  claims  in  support  of  which 
they  are  offered,  and  which  are  essential  to  their  proper  considera- 
tion. Nothing  should  be  left  to  mere  inference,  but  all  the  facts 
relied  upon  should  appear  on  the  papers  themselves.  It  is  only 
the  correctness  of  the  statement  of  facts  to  which  the  deputy  col- 
lector certifies,  not  the  legality  of  the  claim.  The  legality  of  the 
claim  is  to  be  determined  by  the  Commissioner  of  Internal  Revenue 
upon  the  facts  presented  and  proved  by  the  affidavits.  (Regula- 
tions No.  33,  art.  258.) 
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The  filing  of  a  claim  for  the  abatement  of  a  tax  alleged  to  have 
been  erroneously  assessed  does  not  necessarily  operate  as  a  sus- 
pension of  the  collection  of  the  tax,  or  make  it  any  less  the  duty 
of  the  collector  to  exercise  due  diligence  to  prevent  the  collection 
of  the  tax  being  jeopardized.  He  should,  if  necessary,  collect  the 
tax  and  leave  the  taxpayer  to  his  remedy  by  claim  on  Form  46. 
(Idem,  art.  261.) 

When  an  assessment  is  made  for  a  tax  or  penalty  and  demand 
made  for  payment,  if  a  claim  for  abatement  (Form  47)  is  filed 
within  10  days  after  such  demand  and  accepted  by  the  collector, 
the  amount  of  the  5  per  cent  penalty  on  the  tax  claimed  will  wait 
on  the  determination  of  the  claim.  Upon  receipt  of  the  notice  of 
rejection  of  the  claim  (or  so  much  thereof  as  shall  not  be  allowed) 
the  collector  should  immediately  notify  the  party  assessed  and  de- 
mand the  payment  of  the  tax;  if  the  tax  is  not  then  paid  within 
10  days  after  mailing  of  the  notice  to  the  claimant  by  the  collector 
of  the  rejection  of  the  claim,  the  5  per  cent  penalty  accrues  on  the 
amount  not  allowed.  If  entire  amount  of  assessment  is  not  de- 
manded in  claim  for  abatement  and  balance  of  tax  is  not  paid  with- 
in the  required  10  days,  the  5  per  cent  penalty  accrues  on  the  bal- 
ance not  claimed.  Interest  at  1  per  cent  per  month  continues  to 
run  and  should  be  collected  with  the  tax  at  the  time  of  payment 
for  the  full  number  of  calendar  months  which  intervene  between 
the  date  of  the  expiration  of  the  first  10  days'  notice  and  the  date 
of  the  payment  of  the  tax,  notwithstanding  the  fact  that  a  claim 
for  abatement  has  been  filed.     (Idem,  art.  263.) 

Secondly,  where  the  taxes  have  been  paid,  but  the  claim  is  for  a 
refund  of  the  whole  or  part  of  the  amount,  as  having  been  erro- 
neously or  illegally  exacted,  the  applicable  regulations  are  as  fol- 
lows: Claims  for  the  refunding  of  assessed  taxes  and  penalties 
must  be  made  out  upon  Form  46.  In  this  case,  as  in  that  of  claims 
for  abatement  upon  Form  47,  the  burden  of  proof  rests  upon  the 
claimant.  All  the  facts  relied  upon  in  support  of  the  claim  should 
be  clearly  set  forth  under  oath.  The  claim  should  be  still  further 
supported  by  an  affidavit  of  the  deputy  collector  of  the  proper  divi- 
sion, and  by  the  certificate  of  the  collector,  showing  the  list,  page 
and  line  upon  which  the  assessment  appears,  the  amount  of  the 
tax,  and  the  date  of  payment  thereof.  (Regulations  No.  33,  art. 
265.) 

A  claim  for  refunding  should  be  made  in  the  name  of  the  party 
assessed,  if  living;  if  he  is  dead,  the  claim  should  be  made  in  the 
name  of  the  executor  or  administrator.  Certified  copies  of  the  let- 
ters of  administration  or  letters  testamentary,  or  other  similar  evi- 
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dence,  should  be  annexed  to  the  claim  to  show  that  the  claimant  is 
administrator,  etc.  The  affidavit  may  be  made  by  an  agent  of  the 
party  assessed;  but,  in  such  a  case,  a  power  of  attorney  must  ac- 
company the  claim.     (Idem,  art.  266.) 

All  claims  for  the  refunding-  of  taxes  should  be  received  by  the 
collector  and  forwarded  to  the  Commissioner  of  Internal  Revenue. 
In  no  case  should  the  collector  refuse  to  forward  a  claim  for  the 
reason  that  it  was  not  presented  to  him  within  two  years  after  the 
payment  of  the  tax.  (Idem,  art.  271.)  The  collector  should  keep  a 
perfect  record,  in  the  book  furnished  for  the  purpose,  of  all  claims 
presented  to  the  Commissioner,  and  must  certify  as  to  each  claim 
whether  it  has  been  before  presented  or  not.     (Idem,  art.  272.) 

Further  regulations,  applicable  both  to  claims  for  abatement  and 
claims  for  refund,  are  as  follows :  If  any  claim  on  form  46  or  47  is 
presented  without  the  affidavit  of  the  deputy  collector,  the  reason 
for  the  omission  must  be  given.  If  in  any  case,  after  a  full  investi- 
gation, the  collector  can  not  certify  to  the  facts  set  forth  in  the 
affidavits,  he  should  state  the  reason  for  his  dissent,  and  allow  the 
party  to  corroborate  his  statements  by  such  other  proof  as  he  may 
be  able  to  furnish.  All  amendments  in  the  statement  of  facts  in 
claims  must  be  made  under  oath.  All  copies  should  be  certified  to 
be  true  ones.  Care  should  be  taken  to  certify,  in  every  instance 
where  a  previous  claim  has  been  presented  in  the  same  case,  the 
date  of  the  previous  claim.  When  an  affidavit  is  made  upon  form 
46  by  some  other  party  than  the  one  against  whom  the  tax  was  as- 
sessed, the  name  of  the  party  assessed  should  appear  upon  the  out- 
side of  that  form.  When  a  firm  is  the  claimant  the  claim  should 
be  in  the  name  of  the  firm ;  but  a  member  of  the  firm  or  authorized 
agent  or  attorney  should  swear  to  the  facts  set  forth,  including  that 
of  membership  or  agency,  and  should  subscribe  his  individual  name. 
The  artificial  person,  to  wit,  the  firm,  can  not  make  oath.  In  claims 
for  abatement  or  refunding  the  collector  will  in  all  cases  insert  in 
his  certificate  the  full  amount  of  the  assessment,  and  not  simply 
the  amount  claimed.  When  the  collector  has  twice  collected  the 
tax  upon  the  same  assessment  he  will  charge  himself  with  the  du- 
plicate payment  on  form  58;  and  when  a  claim  is  made  he  will  state 
in  his  certificate,  upon  form  46,  that  he  has  so  charged  himself  with 
said  amount,  stating  the  month,  list,  page,  line,  amount,  and  date 
of  payment.  When  a  claim  for  refunding  is  made  on  the  ground  of 
a  duplicate  assessment  and  payment,  the  collector  will  certify  to  the 
duplicate  assessment  and  payment  on  form  46,  giving  the  full 
amount  both  of  the  assessment  and  of  the  payment,  and  will  also 
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give  the  page,  list,  and  line  in  each  case,  (Regulations  No.  33, 
art.  273.) 

§  544.     Credit  for  Taxes  Overpaid 

The  Revenue  Act  of  1918  (§  252)  provides  that  "if,  upon  examina- 
tion of  any  return  of  income  made  pursuant  to  this  act it 

appears  that  an  amount  of  income,  war  profits  or  excess-profits  tax 
has  been  paid  in  excess  of  that  properly  due,  then,  notwithstanding 
the  provisions  of  section  3228  of  the  Revised  Statutes,  the  amount 
of  the  excess  shall  be  credited  against  any  income,  war  profits  or 
excess-profits  taxes,  or  installment  thereof,  then  due  from  the  tax- 
payer under  any  other  return,  and  any  balance  of  such  excess  shall 
be  immediately  refunded  to  the  taxpa3^er:  Provided  that  no  such 
credit  or  refund  shall  be  allowed  or  made  after  five  years  from  the 
date  when  the  ilsturn  was  due,  unless  before  the  expiration  of  such 
five  years  a  claim  therefor  is  filed  by  the  taxpayer." 

§  545.     Suit  for  Recovery  of  Taxes  Paid 

The  general  provisions  of  the  United  States  internal  revenue 
laws  do  not  explicitly  authorize  the  maintenance  of  a  suit  for  the 
recovery  back  of  internal  revenue  taxes  when  illegally  or  improp- 
erly exacted,  but  they  do  so  by  clear  and  necessary  implication. 
For  they  provide  for  the  reimbursement  of  a  collector  for  "sums  of 
money  recovered  against  him  in  any  court  for  any  internal  taxes 
collected  by  him ;"  prescribe  the  burden  of  proof  in  suits  for  the 
recovery  of  taxes  assessed  after  the  rendering  of  an  alleged  false 
return ;  forbid  the  maintenance  of  such  a  suit  until  after  an  appeal 
shall  have  been  taken  to  the  Commissioner  of  Internal  Revenue; 
and  set  up  a  limitation  of  two  years  against  "any  suit  or  proceed- 
ing for  the  recovery  of  any  internal  tax."  (Rev.  St.  U.  S.,  §§  3220, 
3225,  3226,  3227  [U.  S.  Comp.  St.  1916,  §§  5944,  5948-5950].)  Ac- 
cordingly, it  is  well  settled  by  the  decisions  of  the  courts  that  an 
action  at  law  may  be  maintained  for  the  recovery  back  of  any  sum 
claimed  to  have  been  illegally  exacted  and  collected  by  the  revenue 
officers  in  payment  of  an  internal  revenue  tax.^^  But  no  such  suit 
lay  at  common  law.  The  right  to  maintain  it  can  only  be  deduced 
from  and  supported  by  the  laws  of  the  United  States.  And  hence 
it  can  only  be  maintained  under  and  in  strict  pursuance  of  those 
statutes,  and  only  after  full  compliance  with  any  provisions  of  the 

17  Kentucky  Improvement  Co.  v.  Slack,  100  U.  S.  648,  25  L.  Ed.  609;  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  O'Connor,  223  U.  S.  280,  .32  Sup.  Ct.  216,  56  L.  Ed. 
436,  Ann.  Cas.  1913C,  1050 ;  U.  S.  v.  Shipley,  197  Fed.  265,  116  C.  C.  A.  6^7 ; 
Straus  V.  Abrast  Realty  Co.  (D.  C.)  200  Fed.  327 ;  Seabrook  v.  U.  S.,  21  Ct. 
CI.  39. 

(559) 


§    545  FEDERAL  TAXES  (Ch.  21 

law  which  are  made  conditions  precedent  to  the  award  of  rehef 
to  the  taxpayer.^^  Thus,  if  the  law  requires  a  return  to  be  made 
for  the  purposes  of  taxation,  it  has  been  held  that  an  action  cannot 
be  maintained  by  one  who  has  made  no  return. ^^  But  probably 
this  rule  must  be  modified  in  the  case  of  income  taxes,  for  other- 
wise it  might  result  in  denying  any  relief  to  a  taxpayer  objecting 
to  the  demand  for  payment  of  an  income  tax  precisely  on  the  ground 
that  his  income  was  of  such  a  character  or  amount  that  he  was  not 
required  to  make  any  return. 

As  to  the  ground  of  such  an  action,  in  the  first  place  it  is  held 
that  the  collection  of  a  tax  which  was  not  due  or  which  was  exces- 
sive is  not  the  commission  of  a  tort  by  the  collecting  officer,  but  is 
a  taking  of  private  property  for  public  use  without  just  compensa- 
tion, which  places  upon  the  government  a  quasi  contractual  obli- 
gation to  refund  the  amount  collected,  or  the  excess,  as  the  case 
may  be,  which  obligation  should  be  discharged  by  the  revenue  offi- 
cers on  proper  application  to  them,  but  if  they  will  not  repay  the 
sum  claimed,  or  contend  that  they  have  no  warrant  in  law  to  do  so, 
then  the  obligation  resting  upon  the  government  may  be  enforced 
by  the  judgment  of  a  court.^°  Or,  in  some  cases,  the  action  may  be 
maintained  as  for  the  recovery  of  money  paid  under  a  mistake  of 
fact.^^  The  right  of  action  is  not  restricted  to  cases  where  the 
plaintiff  denies  his  liability  to  the  payment  of  any  tax  at  all,  but 
where  the  revenue  officers  increase  the  amount  of  an  assessment  on 
the  ground  of  fraud  or  omission  in  the  return,  a  suit  may  be  brought 
to  recover  back  what  they  are  alleged  to  have  wrongfully  collected 
in  consequence  of  the  increased  assessments^ 

Attention  should  be  given  to  the  following  provision  of  the  Re- 
vised Statutes :  "When  a  second  assessment  is  made  in  case  of  any 
list,  statement,  or  return,  which  in  the  opinion  of  the  collector  or 
deputy  collector  was  false  or  fraudulent,  or  contained  any  under- 
statement or  undervaluation,  no  taxes  collected  under  such  assess- 
ment shall  be  recovered  by  suit,  unless  it  is  proved  that  the  said 
list,  statement,  or  return  was  not  willfully  false  nor  fraudulent,  and 
did  not  contain  any  willful  understatement  or  undervaluation." 
(Rev.  St.  U.  S.,  §  3225  [U.  S.  Comp.  St.  1916,  §  5948].)  Before  this 
section  was  amended  by  the  Revenue  Act  of  1918,  where  the  return 

IS  Hastings  v.  Herold  (C.  C.)  184  Fed.  759;  U.  S.  v.  Barnes,  222  U.  S.  513, 
32  Sup.  Ct.  117,  56  L.  Ed.  291. 

19  Goldsmith  v.  Augusta  &  S.  R.  Co.,  62  Ga.  468. 

20  Armour  v.  Roberts  (C.  C.)  151  Fed.  846. 

21  Kahn  v.  Herold  (C.  C.)  147  Fed.  575. 

22  u.  S.  V.  Hodson,  Fed.  Gas.  No.  15,376. 
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of  a  taxpayer  understated  the  amount  for  which  he  was  subject  to 
taxation,  though  it  was  made  in  good  faith  and  without  any  inten- 
tion to  escape  the  payment  of  lawful  taxes,  and  a  second  assess- 
ment was  made  by  the  Commissioner  of  Internal  Revenue,  and  the 
tax  paid  thereunder,  it  was  held  that  the  taxpayer  could  not  recover 
the  tax  so  paid  in  an  action  against  the  coUector.^^ 

No  one  can  recover  from  a  collector  the  amount  of  tax  paid  to 
him,  and  for  which  the  plaintiff  was  in  fact  justly  liable,  on  account 
of  mere  omissions,  irregularities,  or  mistakes  in  the  manner  of  as- 
sessment or  collection.^*  Thus,  where  a  complaining  taxpayer  has 
had  a  full  hearing  before  the  revenue  officers,  and  has  obtained  a 
material  abatement  of  a  tax  assessed  against  him,  the  courts  will 
not  allow  him  to  recover  against  the  collector  because  of  mere  ir- 
regularities in  the  form  of  the  assessment  or  in  the  manner  of  mak- 
ing it,  or  because,  in  compelling  payment  of  the  tax,  the  collector 
did  not  conform  to  certain  proceedings,  intended  to  secure  a  full 
hearing  to  taxpayers,  which  the  statute  made  it  lawful  but  not  nec- 
essary to  observe  before  resorting  to  a  levy  on  complainant's  prop- 
erty.^^  And  where  one  sets  forth  in  his  written  protest  the  ground 
of  his  objection  to  the  payment  of  a  tax  demanded  of  him,  and 
thereafter  brings  suit  for  the  recovery  of  the  tax  paid,  he  cannot 
recover  on  any  other  ground  than  that  so  set  forth.^^  Where  one 
seeks  to  recover  back  a  tax  assessed  against  him  as  a  broker,  un- 
der the  act  of  Congress  imposing  special  internal  revenue  taxes  on 
such  persons,  and  which  he  paid,  and  the  ground  of  his  action  is 
that  he  was  not  subject  to  the  tax,  his  complaint  should  set  out  the 
transactions  on  account  of  which  the  tax  was  assessed.^'^  Where  a 
citizen  deposits  money  with  a  collector  of  internal  revenue  for  a 
special  purpose,  and  the  latter  pays  it  into  the  United  States  treas- 
ury on  account  of  a  tax  subsequently  assessed  against  such  person, 
who  then  brings  an  action  to  recover  the  same,  the  government  can 
set  up  the  tax  as  a  counterclaim,  though  the  money  was  improperly 
paid  into  the  treasury.^® 

§  546.     Same ;  Parties  to  Action   ' 

An  action  to  recover  back  internal  revenue  taxes  paid  may  be 
brought  by  a  fiduciary  in  behalf  of  his  beneficiary.    In  a  case  where 

2  3  Oamp  Bird,  Limited,  v.  Howbert,  249  Fed.  27,  161  C.  C.  A.  87.  And  see 
Powell  V.  U.  S.  (O.  C.)  135  Fed.  881. 

24  Schafer  v.  Craft  (D.  C.)  144  Fed.  907. 

25  Bailey  v.  Railroad  Co.,  22  Wall.  604,  22  L.  Ed.  840. 

26  Davies  v.  Arthur,  96  U.  S.  148,  24  L.  Ed.  758. 

2T  Haight  &  Freese  Co.  v.  McCoach  (C.  C.).135  Fed.  894. 
28  Howser  v.  U.  S.,  13  Ct.  CI.  284. 
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a  federal  inheritance  tax  was  wrongfully  assessed  against  three 
cestuis  que  trust  under  a  will,  and  was  jointly  paid  under  protest 
by  the  trustees,  it  was  held  that  such  trustees  and  the  beneficiaries 
were  entitled  to  join  in  a  single  suit  against  the  collector  of  in- 
ternal revenue  to  recover  the  amount  paid.-*^  The  remedy  by  suit 
against  the  collector  is  not  exclusive. ^*^  Under  recent  legislation  of 
Congress  a  suit  of  this  kind  may  be  brought  directly  against  the 
United  States,  instead  of  against  the  coUector.^^  And  a  cause  of 
action  to  recover  from  a  collector  of  internal  revenue  a  sum  alleged 
to  have  been  paid  to  him  under  protest  for  taxes  illegally  exacted 
does  not  abate  by  his  death,  the  action  not  being  one  of  tort ;  but 
it  may  be  continued  against  the  estate  of  the  deceased  collector.'^- 
But  a  suit  for  the  recovery  of  taxes  erroneously  or  illegally  assessed 
must  be  brought  against  the  collector  who  collected  the  taxes,  and 
not  against  his  successor  in  office.  If  brought  against  the  collector 
to  whom  the  taxes  were  paid,  the  law  provides  that  it  shall  not 
abate  by  th6  expiration  of  his  term  of  office,  but  the  court  may  al- 
low it  to  be  continued  against  his  successor.  But  it  must  be  brought 
originally  against  the  original  collector;  it  cannot  be  instituted  in 
the  first  instance  against  his  successor.^^ 

§  547.     Same;    Pleading  and  Evidence 

In  an  action  against  a  collector  of  internal  revenue  to  recover 
back  a  part  of  the  excise  tax  collected  from  a  corporation  on  the 
ground  that  it  was  not  doing  business  during  a  part  of  the  year  for 
which  the  tax  was  collected,  allegations  of  the  petition  that  there 
were  no  earnings  of  the  corporation  during  that  part  of  the  year, 
"subject  to  tax,"  because  the  corporation  had  leased  its  property 
and  turned  it  over  to  the  lessee,  was  objectionable  as  a  negative 
pregnant,  from  which  it  was  to  be  implied  that  the  corporation  did 
receive  an  unnamed  amount  of  income,  but  that,  in  the  opinion  of 
the  pleader,  such  amount  should  be  excluded  from  consideration 
in  computing  the  amount  of  the  tax.^*  On  the  other  hand,  in  such 
a  suit,  where  the  plaintiff  corporation  had  alleged  that  it  was  not 

20  Armour  v.  Roberts  (C.  C.)  151  Fed.  846. 

3  0  U.  S.  V.  Emery,  Bird,  Thayer  Realty  Co.,  237  U.  S.  28,  35  Sup.  Ct.  490, 
59  L.  Ed.  825. 

31  Emery,  Bird,  Thayer  Realty  Co.  v.  U.  S.  (D.  C.)  198  Fed.  242;  Christie- 
Street  Commission  Co.  v.  U.  S.,  136  Fed.  326,  69  C.  C.  A.  464. 

32  Fatton  V.  Brady,  184  U.  S.  608,  22  Sup.  Ct.  493,  46  L.  Ed.  713. 

33  Philadelphia,  H.  &  P.  R.  Co.  v.  Ledei-er  (C.  C.  A.)  242  Fed.  492,  affirming 
239  Fed.  184;  Roberts  v.  Lowe  (D.  C.)  236  Fed.  604. 

34Blalock  V.  Georgia  Ry.  &  Electric  Co.,  228  Fed.  296,  142  C.  C.  A.  588, 
Ann.  Cas.  1917A,  679. 
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engaged  in  business,  allegations  in  the  affidavit  of  defense  that  the 
plaintiff  had  not  in  fact  gone  out  of  business,  in  connection  with  its 
property,  nor  disqualified  itself  from  any  activities  under  its  char- 
ter in  respect  thereto,  and  was  still  actually  engaged  in  the  doing 
of  business  within  the  meaning  of  the  statute,  and  in  tjie  capacity 
necessary  to  make  it  subject  thereto,  were  held  too  general  to  avail 
the  pleader,  and  expressive  of  conclusions  which  must  be  ascer- 
tained from  specific  facts  alleged.^'* 

In  a  suit  against  a  collector  of  internal  revenue  to  recover  back 
taxes  paid  to  him,  the  burden  of  proof  is  on  the  plaintiff  to  show 
that  the  collector  is  justly  bound  to  refund  the  amount  claimed, 
that  the  tax  was  illegal,  or  the  assessment  excessive,  that  plaintiff 
is  within  the  class  of  persons  or  corporations  specially  exempted  by 
the  statute,  or  whatever  else  may  be  the  groundwork  of  his  de- 
mand.^® Thus,  in  an  action  to  recover  the  income  tax  paid  by  a 
stockholder  on  dividends  declared  by  the  corporation,  if  the  plain- 
tiff alleges  that  the  dividends  were  a  payment  from  capital  and  not 
from  income,  he  must  sustain  the  burden  of  proving  it.^'^  So,  to 
recover  income  taxes  paid  under  protest,  on  the  ground  that  an  in- 
sufficient amount  was  allowed  for  depreciation  of  the  income-pro- 
ducing property,  the  plaintiff  has  the  burden  of  showing  that  the 
amount  allowed  was  too  small. ^®  In  an  action  of  this  kind,  the 
books  and  accounts  of  the  taxpayer,  though  not  necessarily  conclu- 
sive for  or  against  the  government,  under  all  circumstances,  ought 
to  be  the  best  evidence,  if  kept  correctly,  to  show  whether  or  not 
there  was  any  understatement  or  undervaluation  in  his  tax  return ; 
and  until  it  is  shown  that  they  cannot  be  produced,  or  that  they 
do  not  contain  the  information  required,  resort  cannot  be  had  to 
the  recollection  or  knowledge  of  witnesses  as  to  circumstances  bear- 
ing on  the  ultimate  fact  in  issue. ^'^  If  the  plaintiff  sustains  the 
burden  of  proof  by  producing  evidence,  which  remains  uncontra- 
dicted, that  his  tax  return  was  correct,  as  against  the  allegation  that 
it  was  false  or  fraudulent  or  understated,  it  is  not  sufficient  to  de- 
feat his  recovery  that  a  suspicion  of  fraud  should  emerge  from  the 
evidence  as  a  whole.  There  must  be  clear,  affirmative,  and  con- 
vincing testimony  to  support  an  allegation  of  fraud.*" 

3  5  state  Line  &  S.  R.  Co.  v.  Davis  (D.  C.)  228  Fed.  246. 

30  Bailey  v.  New  York  Cent.  R.  Co.,  22  Wall.  604,  22  L,.  Ed.  840;  Sehafer 
V.  Craft  (D.  C.)  144  Fed.  907 ;  German  Sav.  &  Loan  Soe.  v.  Oulton,  1  Sawy. 
695,  Fed.  Cas.  No.  5,362. 

3  7  Southern  Pac.  Co.  v.  Lowe  (D.  C.)  238  Fed.  847. 

38  Cohen  v.  Lowe  (D.  C.)  234  Fed.  474. 

8  9  BergdoU  v.  Pollock,  95  U.  S.  337,  24  L.  Ed.  512. 

40  Hyams  v.  U.  S.  (C.  C.)  139  Fed.  997. 
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§  548.     Same ;  Payment  of  Tax  Under  Protest 

It  is  a  general  principle  of  law,  applicable  to  income  taxes  as  well 
as  to  any  others,  that  after  a  taxpayer  has  exhausted  his  lawful 
remedies  to  induce  the  administrative  officers  to  cancel  or  reduce 
an  assessment  which  he  considers  illegal  or  unjust  in  whole  or  in 
part,  he  must  then  pay  the  tax,  but  may  save  his  right  to  bring  an 
action  for  its  recovery  by  accompanying  his  payment  with  a  pro- 
test, addressed  to  the  officer  charged  with  the  collection  of  the 
tax,*^  This  rule  was  held  applicable  to  the  corporation  excise  tax 
law  of  1909,  and  a  ruling  was  made  that,  no  particular  form  of  pro- 
test having  been  prescribed,  any  form  would  be  sufficient  if  filed 
before  the  payment  of  the  tax,  and  the  collectors  of  internal  reve- 
nue were  specially  warned  that  the  right  of  protest  must  not  be 
denied.  In  a  case  arising  under  this  statute,  it  appeared  that,  the 
plaintiff  corporation  having  failed  to  pay  the  tax  assessed  against 
it,  a  writ  of  distraint  was  issued  by  the  collector,  and,  the  corpora- 
tion having  been  notified  that  the  tax  would  be  collected  by  levy, 
the  deputy  collector  took  from  a  representative  of  the  corporation 
the  amount  of  the  tax,  against  the  verbal  protest  of  the  corporate 
officer  at  the  time,  and  a  written  notice  of  protest  then  served,  in 
which  the  corporation  denied  that  it  was  liable  to  the  tax.  It  was 
held  that  the  protest  was  sufficient  to  entitle  the  corporation  to  re- 
cover the  amount  from  the  collector,  on  its  being  determined  that 
the  corporation  was  not  within  the  law.  The  court  said :  "Where 
the  tax  is  paid  under  such  circumstances  that  the  terms  of  protest 
are  understood  and  sufficiently  expressed  to  be  brought  to  the  no- 
tice of  the  government,  and  where  the  levy  is  used  merely  to  pro- 
tect the  government  officer  in  acting  under  the  statute,  an  action 
may  be  maintained  to  recover  the  tax."  **  In  another  case  it  was 
said :  "The  case  stands  on  a  different  footing  from  that  of  the  ille- 
gal exaction  of  duties  on  imports.  To  recover  these  the  statute 
makes  it  necessary  that  the  party  interested  shall  give  notice  in 
writing  to  the  collector,  if  dissatisfied  with  his  decision,  setting 
forth  distinctly  and  specifically  the  grounds  of  his  objection  there- 

41  V.  S.  V.  New  York  &  Cuba  Mail  S.  S.  Co.,  200  U.  S.  488,  26  Sup.  Ct.  327, 
50  L.  Ed.  569;  Bailey  v.  New  York  Cent.  &  H.  R.  R.  Co.,  106  \J.  S.  109,  1 
Sup.  Ct.  62,  27  L.  Ed.  81 ;  Baltimore  v.  Baltimore  Railroad,  10  Wall.  543,  19 
L.  Ed.  1043 ;  Cutting  v.  Gilbert,  5  BlatcM.  259,  Fed.  Cas.  No.  3,519 ;  Nelson 
V.  Carman,  5  Blatchf.  511,  Fed.  Cas.  No.  10,103 ;  Shaefer  v.  Ketchum,  6  Int. 
Rev.  Rec.  4,  Fed.  Cas.  No.  12,693;  Robbing  v.  Freeland,  14  Int.  Rev.  Rec. 
28,  Fed.  Cas.  No.  11,883.  But  compare  U.  S.  v.  Hvoslef,  237  U.  S.  1,  35  Sup. 
Ct.  459,  59  L.  Ed.  813,  Ann.  Cas.  1916A,  286. 

42  Abrast  Realty  Co.  v.  Maxwell  (D.  C.)  206  Fed.  333. 
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to.  No  such  written  notice  or  protest  is  required  of  a  party  paying 
illegal  taxes  under  the  internal  revenue  laws.  He  must  pay  under 
protest  in  some  form,  it  is  true,  or  his  payment  will  be  deemed  vol- 
untary. But  whilst  a  written  protest  would  in  all  cases  be  most 
convenient,  there  is  no  statutory  requirement  that  the  protest  shall 
be  in  writing."  *^  And  in  another  decision  it  was  held  sufficient 
where  the  taxpayer  made  a  merely  verbal  protest,  which  the  deputy 
collector  noted  on  the  back  of  the  tax  receipt  which  he  gave  to  the 
taxpayer.**  Also,  where  the  plaintiff  was  a  large  purchaser  and 
user  of  internal  revenue  stamps,  and  there  was  a  constant  dispute 
between  it  and  the  department  as  to  whether  certain  articles  which 
it  manufactured  were  subject  to  the  tax,  it  was  held  that  it  need 
not  enter  a  formal  protest  every  time  it  bought  stamps  in  order  to 
preserve  its  right  to  sue.*"  But  where  plaintiff  purchased  and  af- 
fixed stamps  to  an  uncompounded  chemical  substance,  without  pro- 
test or  objection,  until  the  decision  of  a  case  holding  that  the  sub- 
stance was  not  subject  to  the  tax,  it  was  held  that  his  payment  was 
voluntary  and  he  could  not  recover  the  value  of  the  stamps  so 

used.*® 

I 

§  549.     Same;  Payment  Voluntary  or  Under  Duress 

Payment  of  an  internal  revenue  tax,  when  made  without  any 
objection  or  protest,  is  a  voluntary  payment,  and  according  to  the 
rules  of  law  applicable  to  taxes  in  general,  the  sum  so  paid  cannot 
be  recovered  back  in  an  action  against  the  collector,  even  though 
the  tax  was  not  due  or  was  illegally  exacted.*''  On  the  other  hand, 
there  is  duress  (actual  or  implied)  sufficient  to  prevent  the  pay- 
ment from  being  regarded  as  voluntary,  when  it  is  made  under  the 
pressure  of  the  collector's  threat  to  proceed  at  once  to  enforce  pay- 
ment with  the  penalty  and  interest  added,*^  or  when  both  parties 
understand  at  the  time  that  payment  must  be  made  or  the  law  will 
be  enforced,***  or  when  the  citizen  must  either  pay  what  the  collec- 


ts Wright  V.  Blakeslee,  101  U.  S.  174,  25  L.  Ed.  1048. 

4*  Shaefer  v.  Ketclium,  6  Int.  Rev.  Eec.  4,  Fed.  Cas.  No.  12,693. 

45  Johnson  v.  Herold  (C.  C.)  161  Fed.  593. 

46  Merck  v.  Treat,  202  Fed.  133,  122  C.  C.  A.  301. 

4T  U.  S.  V.  New  York  &  Cuba  Mail  S.  S.  Co.,  200  U.  S.  488,  26  Sup.  Ct.  327, 
50  L.  Ed.  569 ;  Merck  v.  Treat,  202  Fed.  133,  122  C.  C.  A.  301 ;  Beer  v.  Mof- 
f att  (D.  C.)  192  Fed.  984 ;  Newhall  v.  Jordan  (C.  C.)  149  Fed.  586 ;  Christie- 
Street  Commission  Co.  v.  U.  S.  (C.  C.)  126  Fed.  991. 

4  8  Cambria  Steel  Co.  v.  McCoach  (D.  C.)  225  Fed.  278;  Herold  v.  Kahn, 
159  Fed.  608,  86  C.  C.  A.  598. 

49  Shaefer  v.  Ketchum,  6  Int.  Rev.  Rec.  4,  Fed.  Cas.  No.  12,693. 
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tor  demands  or  go  out  of  business/"  or  when  the  payment  is  made 
as  the  only  means  of  acquiring  possession  of  property,^^  or  to  avoid 
the  seizure  and  sale  of  property.^-  But  in  general,  in  an  action  to 
recover  back  a  sum  paid  in  discharge  of  internal  revenue  taxes,  the 
question  whether  the  payment  was  made  under  duress  is  a  question 
of  fact." 

A  more  difficult  question  is  whether  the  mere  lodging  of  a  for- 
mal protest  is  sufficient  to  save  the  payment  from  being  treated  as 
voluntary  when  there  is  no  actual  duress  or  threats.  It  has  been 
held  that  it  is  sufficient,^*  and  many  cases  may  be  found  in  the  re- 
ports in  which  this  course  was  pursued,  and  the  subsequent  suit 
against  the  collector  allowed  to  proceed  without  any  such  question 
being  raised.  But  doubt  was  cast  upon  this  point  by  a  decision  of 
the  United  States  Supreme  Court,  in  which  it  was  said :  "General- 
ly speaking,  even  a  protest  or  notice  will  not  avail  if  the  payment 
be  made  voluntarily,  with  full  knowledge  of  all  the  circumstances, 
and  without  any  coercion  by  the  actual  or  threatened  exercise  of 
power  possessed,  or  supposed  to  be  possessed,  by  the  party  exact- 
ing or  receiving  the  payment,  over  the  person  or  property  of  the 
person  making  the  payment,  from  which  the  latter  has  no  other 
means  of  immediate  relief  than  such  payment."  °^  Yet  in  a  later 
decision  of  the  same  court,  statements  were  made  quite  sufficient, 
it  would  appear,  to  neutralize  those  just  quoted.  "It  is  reasona- 
ble," said  the  court,  "that  a  man  who  denies  the  legality  of  a  tax 
should  have  a  clear  and  certain  remedy.  The  rule  being  establish- 
ed that,  apart  from  special  circumstances,  he  cannot  interfere  by 
injunction  with  the  state's  collection  of  its  revenues,  an  action  at 
law  to  recover  back  what  he  has  paid  is  the  alternative  left.  Of 
course  we  are  speaking  of  those  cases  where  the  state  is  not  put  to 
an  action  if  the  citizen  refuses  to  pay.  In  these  latter  he  can  inter- 
pose his  objections  by  way  of  defense;  but  when,  as  is  common, 
the  state  has  a  more  summary  remedy,  such  as  distress,  and  the 
party  indicates  by  protest  that  he  is  yielding  to  what  he  cannot 
prevent,  courts  sometimes,  perhaps,  have  been  a  little  too  slow  to 
recognize  the  implied  duress  under  which  payment  is  made.  But 
even  if  the  state  is  driven  to  an  action,  if,  at  the  same  time,  the  citi- 

co  Swift  Co.  V.  U.  S.,  Ill  U.  S.  22,  4  Sup.  Ct.  244,  28  L.  Ed.  341. 
51  Simons  v.  U.  S.,  19  Ct.  CI.  601. 
02  Hubbard  v.  Brainard,  35  Conn.  563. 

53  Rutau  V.  Johnson  &  Johnson,  231  Fed.  369,  145  C.  C.  A.  363. 
04  Adams  v.  U.  S.,  1  Ct.  CI.  306;    Schmitt  v.  Trowbridge,  Fed.  Cas.  No.  12,- 
468. 

0  0  Cbesebrough  v.  U.  S.,  192  U.  S.  253,  24  Sup.  Ct.  262,  48  L.  Ed.  432. 
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zen  is  put  at  a  serious  disadvantage  in  the  assertion  of  his  legal,  in 
this  case  of  his  constitutional,  rights,  by  defense  in  the  suit,  justice 
may  require  that  he  should  be  at  liberty  to  avoid  those  disadvan- 
tages by  paying  promptly  and  bringing  suit  on  his  side."  ^° 

§  550.     Same;    Appeal  to  Commissioner  as  Prerequisite 

The  internal  revenue  laws  provide  that  "no  suit  shall  be  main- 
tained in  any  court  for  the  recovery  of  any  internal  tax  alleged  to 
have  been  erroneously  or  illegally  assessed  or  collected,  or  of  any 
penalty  claimed  to  have  been  collected  without  authority,  or  of 
any  sum  alleged  to  have  been  excessive  or  in  any  manner  wrong- 
fully collected,  until  appeal  shall  have  been  duly  made  to  the  Com- 
missioner of  Internal  Revenue,  according  to  the  provisions  of  law 
in  that  regard,  and  the  regulations  of  the  Secretary  of  the  Treasury 
established  in  pursuance  thereof,  and  a  decision  of  the  Commission- 
er has  been  had  therein :  Provided,  that  if  such  decision  is  delayed 
more  than  six  months  from  the  date  of  such  appeal,  then  the  said 
suit  may  be  brought,  without  first  having  a  decision  of  the  Com- 
missioner, at  any  time  within  the  period  limited  in  the  next  sec- 
tion," that  is  to  say,  "within  two  years  next  after  the  cause  of  ac- 
tion accrued"  or  within  one  year  after  a  decision  rendered  by  the 
Commissioner.^^  This  statute  is  mandatory,  and  the  party  ag- 
grieved must  pursue  the  remedy  here  prescribed  before  he  can  re- 
sort to  a  court  either  of  law  or  equity  for  relief.-"^^  It  was  at  one 
time  held  in  Connecticut  that  this  statute  did  not  operate  to  pre- 
vent the  maintenance  of  such  suits  in  the  courts  of  the  state. ^° 
But  the  Supreme  Court  of  the  United  States  decided  that  it  was 
applicable  to  all  courts,  state  as  well  as  federal. ''^  Where,  after  the 
assessment  of  an  internal  revenue  tax,  alleged  to  be  illegal,  appli- 
cation is  made  to  the  Commissioner  of  Internal  Revenue  for  re- 
view, and  he  overrules  the  application  and  refuses  to  abate  the  tax, 
it  is  held  that  this  is  a  sufficient  compliance  with  the  statute,  and 

B6  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  O'Connor,  223  U.  S.  280,  32  Sup.  Ct.  216, 
56  L.  Ed.  436,  Ann.  Cas.  1913C,  1050. 

67  Rev.  St.  U.  S.  §§  3226,  3227  (U.  S.  Comp.  St.  1916,  §§  5919,  5950). 

5  8  Dodge  V.  Osborn,  240  U.  S.  118,  36  Sup.  Ct.  275,  60  L.  Ed.  557;  Kings 
County  Sav.  Inst.  v.  Blair,  116  U.  S.  200,  6  Sup.  Ct.  353,  29  L.  Ed.  657 ;  Cheat- 
ham V.  U.  S.,  92  U.  S.  85,  23  L.  Ed.  561 ;  Erskine  v.  Hohnbach,  14  Wall.  613, 
20  L.  Ed.  745 ;  Public  Service  Gas  Co.  v.  Herold  (D.  C.)  227  Fed.  496 ;  Stuart 
V.  Barnes  (C.  C.)  43  Fed.  281 ;  Com'rs  of  Sinking  Fund  v.  Buckner  (C.  C.)  48 
Fed.  533;  Magee  v.  Denton,  5  Blatchf.  130,  Fed.  Cas.  No.  8,943;  Hubbard 
V.  Kelley,  8  W.  Va.  46. 

5  0  Hubbard  v.  Brainard,  35  Conn.  563. 

6  0  Collector  v.  Hubbard,  12  Wall.  1,  20  L.  Ed.  272. 
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the  plaintiff  is  not  bound,  after  paying  the  tax,  to  appeal  again  to 
the  Commissioner  as  a  condition  precedent  to  his  right  to  sue  the 
collector  for  the  recovery  of  the  tax.®^  But  aside  from  such  cases, 
the  law  must  be  strictly  complied  with.  A  written  application  to 
the  Commissioner  to  refund  a  sum  exacted  in  payment  of  taxes  is 
not  the  equivalent  of  an  appeal  to  him  from  an  adverse  decision  by 
the  collector.^^  But  though  the  appeal  must  be  addressed  to  the 
Commissioner,  lodging  it  with  the  proper  collector  of  internal  rev- 
enue, for  transmission  to  the  Commissioner  in  the  usual  course  of 
business,  under  the  requirements  of  the  Treasury  regulations,  is 
in  effect  the  presentation  of  it  to  the  Commissioner,^^  Further, 
the  taking  of  such  appeal  is  an  absolute  condition  precedent  to  the 
right  to  maintain  an  action,  and  plaintiff's  failure  to  do  so  is  not  an 
objection  which  can  be  waived  by  the  collector's  entering  a  gen- 
eral appearance  in  the  suit  and  omitting  to  plead  such  failure.*** 
Further,  the  plaintiff  must  produce  a  written  appeal  in  evidence 
or  an  authentic  copy  thereof,  or  show  good  cause  for  its  absence,®^ 
and  when  he  sues  in  the  Court  of  Claims,  it  is  necessary  for  him  to 
produce  proof  not  only  of  the  appeal,  but  of  the  Commissioner's 
decision  thereon,  and  a  certificate  indorsed  on  the  appeal  paper, 
"examined  and  rejected,"  signed  by  a  person  unknown  to  the  court, 
and  with  no  proof  that  he  held  any  official  position  or  what  it  was, 
and  no  proof  that  the  Commissioner  adopted  it  as  his  decision,  is 
not  enough.®®  And  again,  while  a  claim  for  the  refund  of  taxes, 
before  it  can  be  put  in  suit,  must  have  been  rejected  by  the  Com- 
missioner, it  is  also  true  that  this  rejection  must  have  been  on  the 
merits,  and  not  on  account  of  mere  defect  of  form  in  making  ap- 
plication to  him  or  other  irregularity.®^ 

But  all  this  does  not  make  the  assessment  of  an  internal  revenue 
tax,  unappealed  from,  res  judicata  and  conclusive,  so  as  to  prevent 
the  defendant  in  a  suit  brought  by  the  government  from  setting 

ci  Weaver  v.  Ewers,  195  Fed.  247,  115  C.  C.  A.  219;  Schwarzchild  &  Sul/-- 
berger  Co.  v.  Rucker  (C.  C.)  143  Fed.  656;  San  Francisco  Sav.  &  Loan  Soc. 
V.  Gary,  2  Sawy.  333,  Fed.  Gas.  No.  12,317. 

62  Ghesebrough  v.  U.  S.,  192  U.  S.  253,  24  Sup.  Ct.  262,  48  L.  Ed.  432. 

63  U,  S.  V.  Savings  Bank,  104  U.  S.  728,  26  L.  Ed.  908;  Real  Estate  Sav. 
Bank  v.  U.  S.,  16  Ct.  Gl.  335. 

6  4  De  Bary  v.  Dunne  (G.  G.)  102  Fed.  961,  disapproving  Hendy  v.  Soule,  1 
Deady,  400,  Fed.  Gas.  No.  6,359. 
«5  Hubbard  v.  Kelley,  8  W.  Va.  46. 

66  Lauer  v.  U.  S.,  5  Ct.  Gl.  447. 

67  James  v.  Hicks,  110  U.  S.  272,  4  Sup.  Gt.  6,  28  L.  Ed.  144;  Hicks  v.  James 
(0.  C.)  4  Hughes,  470,  48  Fed.  542. 
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up  as  a  defense  the  erroneous  assessment  or  illegality  of  the  tax.°® 
And  on  the  other  hand,  the  rejection  of  an  appeal  for  refund  of  a 
tax  collected  does  not  exhaust  the  Commissioner's  authority  so 
that  he  is  prevented  from  allowing  the  repayment  of  a  judgment 
recovered  against  a  collector  in  a  suit  brought  to  recover  back  the 
same  tax.®^ 

§  551.     Same;  Jurisdiction 

If  a  suit  for  the  recovery  of  taxes  alleged  to  have  been  illegally 
exacted  under  the  internal  revenue  laws  is  to  be  brought  and  prose- 
cuted directly  against  the  United  States,  it  is  within  the  jurisdiction 
of  the  Court  of  Claims,''**  and  equally  within  the  jurisdiction  of  a 
United  States  district  court  under  the  Tucker  Act.^^  If  the  action 
is  instituted  against  the  collector  of  internal  revenue  to  whom  the 
taxes  were  paid,  the  proper  federal  district  court  will  have  juris- 
diction over  it,  both  under  that  provision  of  the  statutes  which  in- 
vests those  courts  with  jurisdiction  of  causes  "arising  under  the 
laws  of  the  United  States"  and  under  that  provision  which  specially 
gives  them  original  jurisdiction  of  "all  cases  arising  under  any  law 
providing  for  internal  revenue."  ^^  And  under  either  provision,  it 
is  not  required  that  the  parties  should  be  citizens  of  different  states, 
and  if  the  action  is  framed  with  reference  to  the  special  provision 
regarding  actions  arising  under  the  revenue  laws,  the  requirement 
as  to  the  amount  in  controversy  (which  must  exceed  $3,000  in  ordi- 
nary cases)  does  not  apply.'^^  A  final  judgment  of  a  federal  dis- 
trict court  in  such  a  case  is  reviewable  in  the  circuit  court  of  ap- 
peals, but  not  in  the  Supreme  Court  of  the  United  States,  except 
in  the  single  case  where  the  issue  is  as  to  the  constitutional  validi- 
ty o\  the  statute  imposing  the  tax.''* 

There  is  nothing  in  the  laws  of  the  United  States  to  prevent  a 
state  court  of  competent  jurisdiction  from  taking  cognizance  of 

6  8  Clinkenbeard  v.  U.  S.,  21  Wall.  65,  22  L.  Ed.  477;  Dodge  v.  Brady,  240 
U.  S.  122,  36  Sup.  Ct.  277,  60  L.  Ed.  560. 

6  9  Nixon  V.  U.  S.,  18  Ct.  CI.  448. 

7  0  Federal  Judicial  Code,  1911,  §  145  (U.  S.  Comp.  St.  1916,  §  1136). 

71  Dooley  v.  U.  S.,  182  U.  S.  222,  21  Sup.  Ct.  762,  45  L.  Ed.  1074;  U.  S.  v. 
Finch,  201  Fed.  95,  119  C.  C.  A.  433,  Ann.  Cas.  1916A,  319 ;  U.  S.  v.  Shipley, 
197  Fed.  265,  116  C.  C.  A.  627;   Hvoslet  v.  U.  S.  (D.  O.)  217  Fed.  680. 

72  Federal  Judicial  Code,  1911,  §  24  (U.  S.  Coiup.  St.  1916,  §  991). 

78  Patton  V.  Brady,  184  V.  S.  608,  22  Sup.  Ct.  493,  46  L.  Ed.  713;  Com'rs 
of  Sinking  Fund  v.  Buckner  (C.  C.)  48  Fed.  533. 

7  4  Hubbard  v.  Soby,  146  U.  S.  56,  13  Sup.  Ct.  13,  36  L.  Ed.  886;  TT.  S.  v. 
Hopewell,  51  Fed.  798,  2  C.  C.  A.  510;  Louisville  Public  Warehouse  Co.  v. 
Collector  of  Customs,  49  Fed.  561,  1  C.  C.  A.  371 ;  Federal  Juclicial  Code,  1911, 
§§  128,  238  (Comp.  St.  1916,  §§  1120,  1215). 
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such  an  action  against  a  collector  of  internal  revenue.  But  the  col- 
lector, if  sued  in  a  state  court,  would  have  the  privilege  of  remov- 
ing the  cause  into  the  federal  district  court.  An  act  of  Congress 
provides  that  "any  civil  suit  commenced  in  any  court  of. a  state 
against  any  officer  appointed  under  or  acting  by  authority  of  any 
revenue  law  of  the  United  States,  on  account  of  any  act  done  under 
color  of  his  office  or  of  any  such  law"  and  "affecting  the  validity 
of  any  such  revenue  law,"  may,  "at  any  time  before  the  trial  or  final 
hearing  thereof,  be  removed  for  trial  into  the  district  court  next 
to  be  holden  in  the  district  where  the  same  is  pending."  ''^  And  it 
has  been  held  that  an  action  against  a  collector  of  internal  revenue 
to  recover  back  taxes  alleged  to  have  been  illegally  or  erroneously 
assessed  by  him,  and  paid  to  him  under  protest,  is  one  which  may 
be  removed  to  the  federal  court  under  this  act.^'' 

§  552.     Same ;  Limitation  of  Actions 

The  internal  revenue  laws  provide  that  "no  suit  or  proceeding 
for  the  recovery  of  any  internal  tax  alleged  to  have  been  erroneous- 
ly or  illegally  assessed  or  collected,  or  of  any  penalty  alleged  to 
have  been  collected  without  authority,  or  of  any  sum  alleged  to 
have  been  excessive  or  in  any  manner  wrongfully  collected,  shall 
be  maintained  in  any  court,  unless  the  same  is  brought  within  two 
years  next  after  the  cause  of  action  accrued,"  and,  in  connection 
with  the  requirement  that  an  appeal  shall  first  be  taken  to  the 
Commissioner  of  Internal  Revenue  and  decided  by  him,  it  is  pro- 
vided that  "if  such  decision  is  delayed  more  than  six  .months  from 
the  date  of  such  appeal,  then  the  said  suit  may  be  brought  with- 
out first  having  a  decision  of  the  Commissioner  at  any  time  within 
the  period  limited,"  that  is,  two  years."  It  is  held  that  the  statute 
of  limitations  begins  to  run  from  the  accrual  of  the  cause  of  action, 
and  its  running  is  not  suspended  during  the  pendency  of  the  appeal 
to  the  Commissioner.'^  But  it  is  also  a  rule  that  the  cause  of  ac- 
tion is  lost  unless  presented  to  the  Commissioner  within  two  years 

7  0  Rev.  St.  IT.  S.,  §  643,  re-enacted  as  section  33  of  the  Federal  Judicial 
Code  of  1911  (Comp.  St.  1910,  §  1015). 

7  0  Venable  v.  Richards,  105  U.  S.  636,  26  L.  Ed.  1196;  City  of  Philadelphia 
V.  The  Collector,  5  Wall.  720,  18  L.  Ed.  614 ;  Collector  of  Internal  Revenue 
V.  Hubbard,  12  Wall.  1,  20  L.  Ed.  272 ;  Tennessee  v.  Davis,  100  U.  S.  257,  25 
L.  Ed.  648. 

7  7  Rev.  St.  U.  S.,  §§  3226-3228  (U.  S.  Comp.  St.  1916,  §§  5949-5951). 

7  8  Public  Service  Ry.  Co.  v.  Moffett  (D.  C.)  227  Fed.  494;  Public  Service 
Electric  Co.  v.  Herold  (D.  C.)  227  Fed.  491 ;  Public  Service  Ry.  Co.  v.  Herold 
(D.  C.)  219  Fed.  301;  Christie- Street  Commission  Co.  v.  U.  S.  (C.  C.)  129 
Fed.  506,  affirmed  136  Fed.  326,  69  C.  C.  A.  464. 
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after  it  accrued/^  though,  if  it  has  been  so  presented  by  appeal, 
the  claimant  is  held  by  some  of  the  authorities  to  be  entitled  to 
two  years  from  the  date  of  the  Commissioner's  decision  in  which 
to  bring  his  suit.^"  At  any  rate,  this  special  statute  of  limitations, 
applicable  only  to  cases  under  the  internal  revenue  laws,  is  not 
repealed  or  superseded  by  the  later  statutes  establishing  generally  a 
limitation  of  six  years  for  suits  against  the  United  States. ^^  And 
a  suit  for  the  recovery  of  internal  revenue  taxes  paid,  brought  in 
the  Court  of  Claims,  is  barred  by  the  special  limitation  of  two  years, 
notwithstanding  the  fact  that  the  general  statute  of  limitations  ap- 
plicable to  suits  in  that  court  allows  six  years. ^^  In  any  court, 
where  the  complaint  in  such  an  action  shows  that  more  than  two 
years  have  elapsed  since  the  cause  of  action  accrued,  the  objection 
may  be  taken  by  demurrer,**^  and  statements  made  by  the  revenue 
officers  to  the  claimant,  pending  his  appeal  to  the  Commissioner, 
that  the  claim  would  be  allowed,  or  that  it  had  been  certified  fa- 
vorably to  the  auditing  office,  do  not  raise  an  estoppel  against  the 
government  so  as  to  avoid  the  bar  of  the  statute.^* 

As  to  the  provision  with  regard  to  cases  where  the  decision  of 
the  Commissioner  is  delayed  for  more  than  six  months  after  the 
taking  of  the  appeal  to  him,  this  will  enable  the  claimant,  at  the 
end  of  the  six  months,  to  bring  a  suit  for  the  recovery  of  the  taxes 
without  waiting  any  longer  for  a  decision  on  his  appeal. ^^    And  the 

7  0  Kings  County  Sav.  Inst.  v.  Blair,  116  U.  S.  200,  6  Sup.  Ct.  353,  29  L.  Ed. 
€57 ;  Tublic  Service  Ry.  Co.  v.  Herold,  229  Fed.  902,  144  C.  C.  A.  184 ;  New 
York  Mail  &  Newspaper  Transp.  Co.  v.  Anderson.  234  Fed.  590,  148  C.  C.  A. 
356.  But  the  income  tax  law  of  1916  contained  a  provision  that  "upon  the  ex- 
amination of  any  return  of  income  made  pursuant  to  this  title,  if  it  shall  ap- 
pear that  amounts  of  tax  liave  been  paid  in  excess  of  those  properly  due,  the 
taxpayer  shall  be  permitted  to  present  a  claim  for  refund  thereof  notwith- 
standing* the  provision.s  of  section  3228  of  the  Revised  Statutes."  Act  Cong. 
Sept.  8,  1916,  §  14a  (U.  S.  Comp.  St.  1916,  §  6336n).  And  in  view  of  this,  the 
Treasurj^  Department  lias  ruled  that  claims  for  refund  may  be  made  or 
reopened  which  had  already  been  rejected  by  the  Commissioner  because  of 
the  statute  of  limitations  in  force  at  the  time,  provided  the  question  involves 
an  examination  of  the  return.  T.  D.  2895,  Nov.  17,  1916.  But  see  §  252  of 
the  Revenue  Act  of  1918,  for  the  provision  of  the  present  law  relating  to 
claims  for  refunds. 

80  Wright  V.  Blakeslee,  101  U.  S.  174,  25  L.  Ed.  1048;  Cheatham  v.  U.  S.. 
92  U.  S.  85,  23  L.  Ed.  561. 

81  Christie-Street  Commission  Co.  v.  U.  S,  (C.  C.)  126  Fed.  991;  Public  Serv- 
ice Ry.  Co.  V.  Herold,  229  Fed.  902,  144  C.  C.  A.  184. 

82  Fort  Pitt  Gas  Co.  v.  U.  S.  (Ct.  CI.)  T.  D.  No.  1979. 

8  3  Com'rs  of  Sinking  Fund  v.  Buckner  (C.  C.)  48  Fed.  533. 

8  1  Christie-Street  Commission  Co.  v.  U.  S.  (C.  C.)  129  Fed.  506. 
8s  Coblens  v.  Abel,  1  Woolw.  293,  Fed.  Cas.  No.  2,926. 

(571) 


§    553  FEDERAL  TAXES  (Ch,  21 

clause  has  been  interpreted  as  meaning  that,  when  the  Commis- 
sioner's decision  is  not  made  within  the  six  months,  the  cause  of  ac- 
tion accrues  then,  at  the  end  of  the  six  months,  and  it  will  be  barred 
if  suit  is  not  brought  within  two  years  from  that  time.^^  But  the 
better  opinion  appears  to  be  that  the  provision  that  the  claimant 
"may"  bring  suit  without  a  decision  by  the  Commissioner,  if  the 
decision  is  delayed  more  than  six  months,  is  permissive  only,  and 
that  it  does  not  oblige  the  claimant  to  commence  his  suit  within  a 
maximum  period  of  two  years  and  six  months  after  taking  his  ap- 
peal in  any  case,  but  he  may,  at  his  election,  wait  for  the  Commis- 
sioner's decision,  however  long  it  may  be  delayed,  and  if  it  is  ad- 
verse to  him,  bring.his  suit  at  any  time  within  two  years  after  its 
rendition.*^ 

§  553.     Same ;   Amount  of  Recovery ;   Interest ;    Costs 

It  is  a  well  settled  rule  that,  in  suits  against  collectors  of  in- 
ternal revenue  to  recover  moneys  alleged  to  have  been  illegally 
exacted  in  payment  of  taxes,  and  paid  under  protest,  interest  is 
recoverable  by  the  successful  plaintifif,  without  any  special  statu- 
tory warrant  for  it,  and  this  although  the  judgment  is  not  to  be 
paid  by  the  collector,  but  directly  from  the  Treasury,  for  this  does 
not  make  the  suit  formally  one  against  the  United  States,  notwith- 
standing the  ultimate  liability  of  the  government.^^  Ordinarily 
such  interest  will  run  from  the  date  of  the  payment  made  to  the 
collector,^®  although  under  some  special  circumstances,  such  as 
unreasonable  delay  in  bringing  suit,  it  may  be  limited  to  run  from 
the  date  of  the  demand  for  repayment,®"  or  even  from  the  date  of 
commencing  the  suit.®^     Further,  if  the  collector  brings  a  writ  of 

86  Schwarzchild  &  Sulzberger  Co.  v.  Rucker  (C.  C.)  143  Fed.  656;  -Christie- 
Street  Commission  Co.  v.  U.  S.  (C.  C.)  126  Fed.  991. 

87  Merck  v.  Treat,  174  Fed.  388,  98  C.  C.  A.  606;  State  Line  &  S.  R.  Co. 
V.  Davis  (D,  C.)  228  Fed.  246 ;  Arnson  v.  Murphy,  109  U.  S.  238,  3  Sup.  Ct. 
184,  27  L.  Ed.  920 ;    James  v.  Hicks,  110  U.  S.  272,  4  Sup.  Ct.  6,  28  L.  Ed.  144. 

88  Billings  V.  U.  S.,  232  U.  S.  261,  34  Sup.  Ct.  421,  58  L.  Ed.  596;  National 
Home  V.  Parrish,  229  U.  S.  494,  33  Sup.  Ct.  944,  57  L.  Ed.  1296 ;  Erskine  v. 
Van  Arsdale,  15  Wall.  75,  21  L.  Ed.  63;  Redfield  v.  Bartels,  139  U.  S.  694, 
11  Sup.  Ct.  683,  35  L.  Ed.  310 ;  Kinney  v.  Conant,  166  Fed.  720,  92  C.  C.  A. 
410;  Herold  v.  Shanley,  146  Fed.  20,  76  C.  C.  A.  478;  Pennsylvania  Co.  for 
Insurances  on  Lives,  etc.,  v.  McClaln  (C.  C.)  105  Fed.  367;  State  Line  &  S. 
R.  Co.  V.  Davis  (D.  C.)  228  Fed.  246;  New  York  Mail  &  Newspaper  Tran.sp. 
Co.  V.  Anderson,  234  Fed.  590,  148  C.  C.  A.  356. 

89  Conant  v.  Kinney  (C.  C.)  162  Fed.  581,  affirmed  Kinney  v.  Conant,  166 
Fed.  720,  92  C.  C.  A.  410. 

90  Treat  v.  Taylor,  166  Fed.  1021,  91  C.  C.  A.  330.  And  see  Com'rs  of  Sink- 
ing Fund  V.  Buckner  (C.  C.)  48  Fed.  533. 

81  Burroughs  v.  Abel  (C.  C.)  105  Fed.  366. 
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error  to  review  a  judgment  recovered  against  him  for  money  ex- 
acted by  and  paid  to  him  as  taxes,  and  the  appellate  court  affirms 
the  judgment,  it  will  allow  interest  on  the  judgment.®^  But  where 
a  person  from  whom  an  internal  revenue  tax  has  been  illegally 
exacted  accepts  from  the  government,  without  objection,  the  re- 
payment of  the  sum  thus  illegally  exacted,  he  thereby  gives  up  his 
right  to  sue  for  interest  as  incidental  damages.®" 

When  judgment  goes  against  the  collector  in  such  a  case,  the 
court  may,  if  it  so  finds,  "certify  that  there  was  probable  cause  for 
the  act  done  by  the  collector,  or  that  he  acted  under  the  directions 
of  the  Secretary  of  the  Treasury  or  other  proper  officer  of  the  gov- 
ernment," and  in  that  case,  "no  execution  shall  issue  against  the 
collector,  but  the  amount  so  recovered  shall,  upon  final  judgment, 
be  provided  for  and  paid  out  of  the  proper  appropriation  from  the 
Treasury."  ®*  And  the  rule  as  to  costs  in  the  case  of  recovery  of 
judgment  against  the  collector  for  taxes  illegally  exacted  is  that 
costs  incurred  before  judgment,  and  before  the  granting  of  this 
"certificate  of  probable  cause,"  are  properly  awarded  against  him.®"* 

In  the  regulations  of  the  Treasury  Department  on  this  subject 
it  is  said :  "In  view  of  the  foregoing  provisions  protecting  the  col- 
lector from  personal  liability  in  case  the  court  certifies  that  there 
was  probable  cause  for  the  act  done  by  him,  it  will  be  observed 
that  it  is  for  the  interest  of  the  collector  to  see  that  in  all  cases 
where  judgment  is  rendered  against  him  the  court  shall  be  asked 
to  give  the  certificate  of  probable  cause.  If  the  judgment  debtor 
shall  have  already  paid  the  amount  recovered  against  him,  the  claim 
should  be  made  in  his  name,  and  the  affidavit  should  state  the  ex- 
act amount  paid  by  him.  There  should  also  be  a  certificate  of  the 
clerk  of  the  court  in  which  the  judgment  was  recovered  (or  other 
satisfactory  evidence),  showing  that  the  judgment  has  been  satis- 
fied, and  specifying  the  exact  sum  paid  in  its  satisfaction,  with  a 
detail  of  all  items  of  cost  paid,  or  for  which  the  judgment  debtor 
is  liable."     (Regulations  No.  33,  art.  275.) 

§  554.     Same;    Set  Off  in  Favor  of  United  States 

It  should  be  noticed  in  this  connection  that  an  act  of  Congress 
provides  as  follows :  That  when  any  final  judgment  recovered 
against  the  United  States  or  other  claim,  duly  allowed  by  legal  au- 

82  Cochran  v.  Schell,  107  U.  S.  625,  2  Sup.  Ct.  827,  27  L.  Ed.  543;  Klock 
Produce  Co.  v.  Hartson  (D.  C.)  212  Fed.  758. 

»3  Stewart  v.  Barnes,  153  U.  S.  456,  14  Sup.  Ct.  849,  38  L.  Ed.  781. 

84  Rev.  St.  U.  S.,  §  989  (U.  S.  Comp.  St.  1916,  §  1635). 

»B  Treat  v.  Farmers'  Loan  &  Trust  Co.,  185  Fed.  760,  108  C.  C.  A.  98. 
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thority,  shall  be  presented  to  the  Secretary  of  the  Treasury  for  pay- 
ment, and  the  plaintiff  or  claimant  therein  shall  be  indebted  to  the 
United  States  in  any  manner,  whether  as  principal  or  surety,  it 
shall  be  the  duty  of  the  Secretary  to  withhold  payment  of  an 
amount  of  such  judgment  or  claim  equal  to  the  debt  thus  due  to 
the  United  States ;  and  if  such  plaintiff  or  claimant  assents  to  such 
set-ofT,  and  discharges  his  judgment  or  an  amount  thereof  equal 
to  said  debt  or  claim,  the  Secretary  shall  execute  a  discharge  of 
the  debt  due  from  the  plaintiff  to  the  United  States.  But  if  such 
plaintiff  denies  his  indebtedness  to  the  United  States,  or  refuses 
to  consent  to  the  set-off,  then  the  Secretary  shall  withhold  payment 
of  such  further  amount  of  such  judgment,  or  claim,  as  in  his  opin- 
ion will  be  sufficient  to  cover  all  legal  charges  and  costs  in  prose- 
cuting the  debt  of  the  United  States  to  final  judgment.  And  if 
such  debt  is  not  already  in  suit,  it  shall  be  the  duty  of  the  Secre- 
tary to  cause  legal  proceedings  to  be  immediately  commenced  to 
enforce  the  same,  and  to  cause  the  same  to  be  prosecuted  to  final 
judgment  with  all  reasonable  dispatch.  And  if  in  such  action  judg- 
ment shall  be  rendered  against  the  United  States,  or  the  amount 
recovered  for  debt  and  costs  shall  be  less  than  the  amount  so  with- 
held as  before  provided,  the  balance  shall  then  be  paid  over  to  such 
plaintiff  b}"  such  Secretary,  with  six  per  centum  interest  thereon, 
for  the  time  it  has  been  withheld  from  the  plaintiff.  (Act  Cong. 
March  3,  1875,  18  Stat.  481.) 

§  555.  Same;  Payment  of  Judgment,  Reimbursement  of  Col- 
lector 

As  stated  in  the  preceding  section,  if  judgment  is  recovered 
against  the  collector  for  taxes  illegally  exacted,  but  the  court  grants 
a  certificate  that  there  was  probable  cause  for  his  action  in  making 
the  collection,  no  execution  shall  issue  against  him,  but  the  claim 
shall  be  paid  out  of  the  Treasury.  But  the  suit  is  a  private  suit, 
and  there  is  no  claim  against  the  government  until  this  certificate 
has  been  obtained  from  the  court,  but  then  the  government  assumes 
a  certain  liability.®® 

The  regulations  on  this  point  are  as  follows :  Claims  for  sums  of 
money  recovered  by  suit  for  any  of  the  causes,  and  against  an}^ 
of  the  officers,  enumerated  in  section  3220,  Revised  Statutes,  should 
be  made  upon  form  46.  The  claimant  should  state  the  grounds  of 
his  claim  under  oath,  giving  the  names  of  all  the  parties  to  the  suit, 

»e  White  v.  Arthur  (C.  C.)  10  Fed.  80,  20  Blatchf.  237.  And  see  U.  S.  v. 
Sherman,  98  U.  S.  565,  25  L.  Ed.  235. 
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the  cause  of  action,  date  of  its  commencement,  the  date  of  the  judg- 
ment, court  in  which  it  was  recovered,  and  its  amount.  To  this 
affidavit  there  should  be  annexed  a  duly  certified  copy  of  the  rec- 
ord of  the  court  in  the  case,  copy  of  the  final  judgment,  certificate 
of  probable  cause,  and  itemized  bill  of  costs  paid  receipted  by  the 
clerk  or  other  proper  officer  of  the  court.  (Regulations  No.  33, 
art.  274.)  Warrants  in  payment  of  claims  allowed  will  be  drawn  in 
the  names  of  the  parties  entitled  to  the  money,  and  shall,  unless 
otherwise  directed,  be  sent  by  the  Treasurer  of  the  United  States 
directly  to  the  proper  parti'es  or  their  duly  authorized  attorneys  or 
agents.  But  if  the  claimants  are  indebted  to  the  United  States  for 
taxes,  they  must  be  paid  before  the  warrants  are  delivered.  (Idem, 
art.  267.) 

Another  provision  of  the  internal  revenue  laws  authorizes  the 
Commissioner  of  Internal  Revenue,  subject  to  regulations  pre- 
scribed by  the  Secretary  of  the  Treasury,  to  "repay  to  any  col- 
lector or  deputy  collector  the  full  amount  of  such  sums  of  money 
as  may  be  recovered  against  him  in  any  court,  for  any  internal 
taxes  collected  by  him,  with  the  costs  and  expenses  of  suit."  ^'^  It 
is  held  that  the  Commissioner,  when  acting  under  this  section, 
is  not  bound  by  the  judgment  recovered  against  the  collector,  and 
he  is  not  precluded  from  acting  because  no  notice  Avas  given  to  the 
government  which  would  enable  it  to  defend  in  the  court  where 
the  judgment  was  rendered.  The  term  "repay''  in  the  statute 
does  not  imply  that  the  collector  must  pay  the  judgment  before 
the  Commissioner  can  act.  The  statute  is  for  the  protection  of 
the  officer,  and  the  damages  and  costs  may  be  allowed  by  the 
Commissioner  directly  to  the  judgment  creditor.^^  And  where  the 
Commissioner  makes  an  order  for  the  allowance  of  the  amount  of 
the  judgment  directly  to  the  creditor,  instead  of  to  the  collector, 
the  creditor  may  sue  on  such  allowance  in  the  Court  of  Claims, 
if  the  collector  does  not  object  and  sets  up  no  claim  himself."'' 

§  556.     Action  of  Tort  Against  Collector 

An  assessor  of  internal  revenue  acts  judicially  in  determining 
what  persons  and  things  are  subject  to  taxation  under  an  act  of 
Congress.  If  the  subject-matter  is  within  his  jurisdiction,  that  is, 
if  he  is  bound  to  inquire  and  determine  who  and  what  are  subject 
to  the  tax,  a  mistake  as  to  the  person  or  thing  taxed,  or  an  irregu- 

9  7  Rev.  St.  U.  S.,  §  3220  (Comp.  St.  1916,  §  3944). 

9  8  U.  S.  V.  Frerichs.  124  U.  S.  315,  8  Sup.  Ct.  514,  31  L.  Ed.  471;    Dunnegan 
V.  U.  S.,  17  Ct.  CI.  247 ;   Nixon  v.  U.  S.,  18  Ct.  CI.  448. 
9  9  Nixon  V.  U.  S.,  18  Ct.  CI.  448. 
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larity  ia  the  proceedings  on  his  part,  will  not  invalidate  his  action 
as  assessor  so  far  as  to  make  the  collector,  who  proceeds  on  a  war- 
rant in  proper  form  to  collect  the  tax,  a  trespasser.^""  In  a  deci- 
sion of  the  United  States  Supreme  Court  it  was  held  that,  if  a  col- 
lector of  internal  revenue  has  a  proper  warrant  from  the  assessor 
for  the  collection  of  taxes  specially  assessed  for  deficiency  of  an 
original  return,  he  cannot  be  sued  in  trespass  for  distraining-  and 
selling  the  taxpayer's  property,  on  such  person's  refusal  to  pay  the 
new  assessment,  even  though  such  assessment  may  have  been  ille- 
gally made,  for  the  warrant  of  the  assessor  is  a  justification  to 
him.^°^  And  in  another  case  in  the  same  court  it  was  said :  "Taxes 
illegally  exacted  under  the  revenue  laws  of  the  United  States  may 
be  recovered  back,  if  paid  under  protest,  in  an  action  of  assumpsit 
against  the  collector,  but  the  person  taxed  cannot  enjoin  the  col- 
lector from  enforcing  payment,  and  very  grave  doubts  are  enter- 
tained whether  trespass  against  the  collector  is  a  proper  remedy 
under  existing  laws,"  ^°^  It  should  also  be  noticed  that  "all  prop- 
erty taken  or  detained  by  any  officer  or  other  person,  under  author-r 
ity  ot  any  revenue  law  of  the  United  States,  shall  be  irrepleviable, 
and  shall  be  deemed  to  be  in  the  custody  of  the  law,  and  subject 
only  to  the  orders  and  decrees  of  the  courts  of  the  United  States 
having  jurisdiction  thereof."  ^"^  Hence  even  if  a  collector  should 
levy  upon  and  distrain  the  property  of  one  person  for  payment  of 
the  tax  due  from  another,  replevin  is  not  an  available  remedy  for 
the  rightful  owner.^"* 

100  Delaware  R.  Co.  v.  Prettyinan,  17  Int.  Rev.  Rec.  99,  Fed.  Cas.  No.  3,767. 
And  see  Kercheval  v.  Allen,  220  Fed.  262,  135  C.  C.  A.  1 ;  Public  Service  Ry. 
Co.  V.  Herold  (D.  C.)  219  Fed.  801 ;   Roberts  v.  Lowe  (D.  C.)  236  Fed.  604. 

101  Haffln  V.  Mason,  15  Wall.  671,  21  L.  Ed.  196. 

102  Barnes  v.  The  Railroads,  17  Wall.  294,  21  L.  Ed.  544. 

103  Rev.  St.  U.  S.,  §  934  (U.  S.  Comp.  St.  1916,  §  1560). 

104  Treat  v.  Staples,  Holmes,  1,  Fed.  Cas.  No.  14,162;  Brice  v.  Elliott,  Fed. 
Cas.  No.  1,854. 
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INCOME  TAX  PROVISIONS  OF  THE  REVENUE 

ACT  OF  1918 


TITLE  I.— GENERAL  DEFINITIONS 

Section  1.  That  when  used  in  this  Act  the  term  "person"  includes 
partnerships  and  corporations  as  well  as  individuals;  the  term 
"corporation"  includes  associations,  joint-stock  companies,  and  in- 
surance companies.  The  term  "domestic"  when  applied  to  a  cor- 
poration or  partnership  means  created  or  organized  in  the  United 
States ;  the  term  "foreign"  when  applied  to  a  corporation  or  part- 
nership means  created  or  organized  outside  the  United  States ;  the 
term  "United  States"  when  used  in  a  geographical  sense  includes 
only  the  States,  the  Territories  of  Alaska  and  Hawaii,  and  the  Dis- 
trict of  Columbia ;  the  term  "Secretary"  means  the  Secretary  of  the 
Treasury;  the  term  "Commissioner"  means  the  Commissioner  of 
Internal  Revenue;  the  term  "collector"  means  collector  of  internal 
revenue;  the  term  "Revenue  Act  of  1916"  means  the  Act  entitled 
"An  Act  to  increase  the  revenue,  and  for  other  purposes,"  approv- 
ed September  8,  1916;  the  term  "Revenue  Act  of  1917"  means  the 
Act  entitled  "An  Act  to  provide  revenue  to  defray  war  expenses, 
and  for  other  purposes,"  approved  October  3,  1917;  the  term 
"taxpayer"  includes  any  person,  trust  or  estate  subject  to  a  tax 
imposed  by  this  Act;  the  term  "Government  contract"  means  (a) 
a  contract  made  with  the  United  States,  or  with  any  department, 
bureau,  officer,  commission,  board,  or  agency,  under  the  United 
States  and  acting  in  its  behalf,  or  with  any  agency  controlled  by 
any  of  the  above  if  the  contract  is  for  the  benefit  of  the  United 
States,  or  (b)  a  subcontract  made  with  a  contractor  performing 
such  a  contract  if  the  products  or  services  to  be  furnished  under 
the  subcontract  are  for  the  benefit  of  the  United  States.  The  term 
"Government  contract  or  contracts  made  between  April  6,  1917, 
and  November  11,  1918,  both  dates  inclusive"  when  applied  to  a 
contract  of  the  kind  referred  to  in  clause  (a)  of  this  paragraph,  in- 
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eludes  all  such  contracts  which,  although  entered  into  during  such 
period,  were  originally  not  enforceable,  but  which  have  been  or 
may  become  enforceable  by  reason  of  subsequent  validation"  in  pur- 
suance of  law;  the  term  "military  or  naval  forces  of  the  United 
States"  includes  the  Marine  Corps,  the  Coast  Guard,  the  Army 
Nurse  Corps,  Female,  and  the  Navy  Nurse  Corps,  Female,  but  this 
shall  not  be  deemed  to  exclude  other  units  otherwise  included  with- 
in such  term ;  the  term  "present  war"  means  the  war  in  which  the 
United  States  is  now  engaged  against  the  German  Government. 
For  the  purposes  of  this  Act  the  date  of  the  termination  of  the 
present  war  shall  be  fixed  by  proclamation  of  the  President. 


TITLE  II.— INCOME  TAX 

PART  I.— GENERAL  PROVISIONS 
Definitions 

Sec.  200.  That  when  used  in  this  title,  the  term  "taxable  year" 
means  the  calendar  year,  or  the  fiscal  year  ending  during  such  cal- 
endar year,  upon  the  basis  of  which  the  net  income  is  computed  un- 
der section  212  or  section  232.  The  term  "fiscal  year"  means  an 
accounting  period  of  twelve  months  ending  on  the  last  day  of  any 
month  other  than  December.  The  first  taxable  year,  to  be  called 
the  taxable  year  1918,  shall  be  the  calendar  year  1918  or  any  fiscal 
year  ending  during  the  calendar  year  1918;  the  term  "fiduciary" 
means  a  guardian,  trustee,  executor,  administrator,  receiver,  con- 
servator, or  any  person  acting  in  any  fiduciary  capacity  for  any 
person,  trust  or  estate ;  the  term  "withholding  agent"  means  any 
person  required  to  deduct  and  withhold  any  tax  under  the  provi- 
sions of  section  221  or  section  237.  The  term  "personal  service 
corporation"  means  a  corporation  whose  income  is  to  be  ascribed 
primarily  to  the  activities  of  the  principal  owners  or  stockholders 
who  are  themselves  regularly  engaged  in  the  active  conduct  of  the 
afifairs  of  the  corporation  and  in  which  capital  (whether  invested 
or  borrowed)  is  not  a  material  income-producing  factor ;  but  does 
not  include  any  foreign  corporation,  nor  any  corporation  50  per 
centum  or  more  of  whose  gross  income  consists  either  (1)  of  gains, 
profits,  or  income  derived  from  trading  as  a  principal,  or  (2)  of 
gains,  profits,  commissions,  or  other  income,  derived  from  a  gov- 
ernment contract  or  contracts  made  between  April  6,  1917,  and 
November  11,  1918,  both  dates  inclusive.  The  term  "paid,"  for  the 
purposes  of  the  deductions  and  credits  under  this  title,  means  "paid 
or  accrued,"  or  "paid  or  incurred,"  and  the  terms  "paid  or  incur- 
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red"  and  "paid  or  accrued"  shall  be  construed  according  to  the 
method  of  accounting  upon  the  basis  of  which  the  net  income  is 
computed  under  section  212. 

Dividends 

Sec.  201.  (a)  That  the  term  "dividend"  when  used  in  this  title 
(except  in  paragraph  (10)  of  subdivision  (a)  of  section  234)  means 
(1)  any  distribution  made  by  a  corporation,  other  than  a  personal 
service  corporation,  to  its  shareholders  or  members,  whether  in 
cash  or  in  other  property  or  in  stock  of  the  corporation,  out  of  its 
earnings  or  profits  accumulated  since  February  28,  1913,  or  (2) 
any  such  distribution  made  by  a  personal  service  corporation  out 
of  its  earnings  or  profits  accumulated  since  February  28,  1913,  and 
prior  to  January  1,  1918. 

(b)  Any  distribution  shall  be  deemed  to  have  been  made  from 
earnings  or  profits  unless  all  earnings  and  profits  have  first  been 
distributed.  Any  distribution  made  in  the  year  1918  or  any  year 
thereafter  shall  be  deemed  to  have  been  made  from  earnings  or 
profits  accumulated  since  February  28,  1913,  or,  in  the  case  of  a 
personal  service  corporation,  from  the  most  recently  accumulated 
earnings  or  profits ;  but  any  earnings  or  profits  accumulated  prior 
to  March  1,  1913,  may  be  distributed  in  stock  dividends  or  other- 
wise, exempt  from  the  tax,  after  the  earnings  and  profits  accumu- 
lated since  February  28,  1913,  have  been  distributed. 

(c)  A  dividend  paid  in  stock  of  the  corporation  shall  be  consid- 
ered income  to  the  amount  of  the  earnings  or  profits  distributed. 
Amounts  distributed  in  the  liquidation  of  a  corporation  shall  be 
treated  as  payments  in  exchange  for  stock  or  shares,  and  any  gain 
or  profit  realized  thereby  shall  be  taxed  to  the  distributee  as  other 
gains  or  profits. 

(d)  If  any  stock  dividend  (1)  is  received  by  a  taxpayer  between 
January  1  and  November  1,  1918,  both  dates  inclusive,  or  (2)  is 
during  such  period  bona  fide  authorized  or  declared,  and  entered 
on  the  books  of  the  corporation,  and  is  received  by  a  taxpayer  after 
November  1,  1918,  and  before  the  expiration  of  thirty  days  after 
the  passage  of  this  act,  then  such  dividend  shall,  in  the  manner 
provided  in  section  206,  be  taxed  to  the  recipient  at  the  rates  pre- 
scribed by  law  for  the  years  in  which  the  corporation  accumulated 
the  earnings  or  profits  from  which  such  dividend  was  paid,  but 
the  dividend  shall  be  deemed  to  have  been  paid  from  the  most  re- 
cently accumulated  earnings  or  profits. 

(e)  Any  distribution  made  during  the  first  sixty  days  of  any 
taxable  year  shall  be  deemed  to  have  been  made  from  earnings  or 
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profits  accumulated  during  preceding  taxable  years;  but  any  dis- 
tribution made  during  the  remainder  of  the  taxable  year  shall  be 
deemed  to  have  been  made  from  earnings  or  profits  accumulated 
between  the  close  of  the  preceding  taxable  year  and  the  date  of 
distribution,  to  the  extent  of  such  earnings  or  profits,  and  if  the 
books  of  the  corporation  do  not  show  the  amount  of  such  earnings 
or  profits,  the  earnings  or  profits  for  the  accounting  period  within 
which  the  distribution  was  made  shall  be  deemed  to  have  been 
accumulated  ratably  during  such  period. 

Basis  for  Determining  Gain  or  Loss 

Sec.  202.  (a)  That  for  the  purpose  of  ascertaining  the  gain  de- 
rived or  loss  sustained  from  a  sale  or  other  disposition  of  property, 
real,  personal,  or  mixed,  the  basis  shall  be — 

(1)  In  the  case  of  property  acquired  before  March  1,  1913,  the 
fair  market  price  or  value  of  such  property  as  of  that  date;  and 

(2)  In  the  case  of  property  acquired  on  or  after  that  date,  the 
cost  thereof;  or  the  inventory  value,  if  the  inventory  is  made  in  ac- 
cordance with  section  203. 

(b)  When  property  is  exchanged  for  other  property,  the  proper- 
ty received  in  exchange  shall  for  the  purpose  of  determining  gain  or 
loss  be  treated  as  the  equivalent  of  cash  to  the  amount  of  its  fair 
market  value,  if  any ;  but  when  in  connection  with  the  reorganiza- 
tion, merger,  or  consolidation  of  a  corporation  a  person  receives  in 
place  of  stock  or  securities  owned  by  him  new  stock  or  securities 
of  no  greater  aggregate  par  or  face  value,  no  gain  or  loss  shall  be 
deemed  to  occur  from  the  exchange,  and  the  new  stock  or  securi- 
ties received  shall  be  treated  as  taking  the  place  of  the  stock,  se- 
curities, or  property  exchanged. 

When  in  the  case  of  any  such  reorganization,  merger  or  consoli- 
dation, the  aggregate  par  or  face  value  of  the  new  stock  or  securi- 
ties received  is  in  excess  of  the  aggregate  par  or  face  value  of  the 
stock  or  securities  exchanged,  a  like  amount  in  par  or  face  value  of 
the  new  stock  or  securities  received  shall  be  treated  as  taking  the 
place  of  the  stock  or  securities  exchanged,  and  the  amount  of  the 
excess  in  par  or  face  value  shall  be  treated  as  a  gain  to  the  extent 
that  the  fair  market  value  of  the  new  stock  or  securities  is  greater 
than  the  cost  (or  if  acquired  prior  to  March  1,  1913,  the  fair  market 
value  as  of  that  date)  of  the  stock  or  securities  exchanged. 

Inventories 

Sec.  203.     That  whenever  in  the  opinion  of  the  Commissioner  the 
use  of  inventories  is  necessary  in  order  clearly  to  determine  the  in- 
come of  the  taxpayer,  inventories  shall  be  taken  by  such  taxpayer 
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upon  such  basis  as  the  Commissioner,  with  the  approval  of  the  Sec- 
retary, may  prescribe  as  conforming  as  nearly  as  may  be  to  the  best 
accounting  practice  in  the  trade  or  business  and  as  most  clearly  re- 
flecting the  income. 

Net  Losses 

Sec.  204.  (a)  That  as  used  in  this  section  the  term  "net  loss" 
refers  only  to  net  losses  resulting  from  either  (1)  the  operation  of 
any  business  regularly  carried  on  by  the  taxpayer,  or  (2)  the  bona 
.fide  sale  by  the  taxpayer  of  plant,  buildings,  machinery,  equipment 
or  other  facilities,  constructed,  installed  or  acquired  by  the  taxpayer 
on  or  after  April  6,  1917,  for  the  production  of  articles  contributing 
to  the  prosecution  of  the  present  w^ar;  and  when  so  resulting 
means  the  excess  of  the  deductions  allowed  by  law  (excluding  in 
the  case  of  corporations  amounts  allowed  as  a  deduction  under 
paragraph  (6)  of  subdivision  (a)  of  section  234)  over  the  sum  of 
the  gross  income  plus  any  interest  received  free  from  taxation  both 
under  this  title  and  under  Title  III. 

(b)  If  for  any  taxable  year  beginning  after  October  31,  1918,  and 
ending  prior  to  January  1,  1920,  it  appears  upon  the  production  of 
evidence  satisfactory  to  the  Commissioner  that  any  taxpayer  has 
sustained  a  net  loss,  the  amount  of  such  net  loss  shall  under  regu- 
lations prescribed  by  the  Commissioner  with  the  approval  of  the 
Secretary  be  deducted  from  the  net  income  of  the  taxpayer  for  the 
preceding  taxable  year ;  and  the  taxes  imposed  by  this  title  and  by 
Title  III  for  such  preceding  taxable  year  shall  be  redetermined  ac- 
cordingly. Any  amount  found  to  be  due  to  the  taxpayer  upon  the 
basis  of  such  redetermination  shall  be  credited  or  refunded  to  the 
taxpayer  in  accordance  with  the  provisions  of  section  252.  If  such 
net  loss  is  in  excess  of  the  net  income  for  such  preceding  taxable 
year,  the  amount  of  such  excess  shall  under  regulations  prescribed 
by  the  Commissioner  with  the  approval  of  the  Secretary  be  allowed 
as  a  deduction  in  computing  the  net  income  for  the  succeeding  tax- 
able year, 

(c)  The  benefit  of  this  section  shall  be  allowed  to  the  members  of 
a  partnership  and  the  beneficiaries  of  an  estate  or  trust  under  regu- 
lations prescribed  by  the  Commissioner  with  the  approval  of  the 
Secretary, 

Fiscal  Year  With  Different  Rates 

Sec.  205.  (a)  That  if  a  taxpayer  makes  return  for  a  fiscal  year 
beginning  in  1917  and  ending  in  1918,  his  tax  under  this  title  for  the 
first  taxable  year  shall  be  the  sum  of:  (1)  The  same  proportion  of 
a  tax  for  the  entire  period  computed  under  Title  I  of  the  Revenue 
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Act  of  1916  as  amended  by  the  Revenue  Act  of  1917  and  under  Ti- 
tle I  of  the  Revenue  Act  of  1917,  which  the  portion  of  such  period 
falling  within  the  calendar  year  1917  is  of  the  entire  period,  and  (2) 
the  same  proportion  of  a  tax  for  the  entire  period  computed  under 
this  title  at  the  rates  for  the  calendar  year  1918  which  the  portion 
of  such  period  falling  within  the  calendar  year  1918  is  of  the  entire 
period :  Provided,  that  in  the  case  of  a  personal  service  corporation 
the  amount  to  be  paid  shall  be  only  that  specified  in  clause  (1). 

Any  amount  heretofore  or  hereafter  paid  on  account  of  the  tax 
imposed  for  such  fiscal  year  by  Title  I  of  the  Revenue  Act  of  1916 
as  amended  by  the  Revenue  Act  of  1917,  and  by  Title  I  of  the  Rev- 
enue Act  of  1917,  shall  be  credited  towards  the  payment  of  the  tax 
imposed  for  such  fiscal  year  by  this  act,  and  if  the  amount  so  paid 
exceeds  the  amount  of  such  tax  imposed  by  this  act,  or,  in  the  case 
of  a  personal  service  corporation,  the  amount  specified  in  clause 
(1),  the  excess  shall  be  credited  or  refunded  in  accordance  with  the 
provisions  of  section  252. 

(b)  If  a  taxpayer  makes  a  return  for  a  fiscal  year  beginning  in 
1918  and  ending  in  1919,  the  tax  under  this  title  for  such  fiscal  year 
shall  be  the  sum  of:  (1)  The  same  proportion  of  a  tax  for  the  en- 
tire period  computed  under  this  title  at  the  rates  specified  for  the 
calendar  year  1918  which  the  portion  of  such  period  falling  within 
the  calendar  year  1918  is  of  the  entire  period,  and  (2)  the  same  pro- 
portion of  a  tax  for  the  entire  period  computed  under  this  title  at 
the  rates  specified  for  the  calendar  year  1919  which  the  portion  of 
such  period  falling  within  the  calendar  year  1919  is  of  the  entire 
period. 

(c)  If  a  fiscal  year  of  a  partnership  begins  in  1917  and  ends  in 
1918  or  begins  in  1918  and  ends  in  1919,  then  notwithstanding  the 
provisions  of  subdivision  (b)  of  section  218,  (1)  the  rates  for  the 
calendar  year  during  which  such  fiscal  year  begins  shall  apply  to  an 
amount  of  each  partner's  share  of  such  partnership  net  income  (de- 
termined under  the  law  applicable  to  such  year)  equal  to  the  pro- 
portion which  the  part  of  such  fiscal  year  falling  with  such  calendar 
year  bears  to  the  full  fiscal  year,  and  (2)  the  rates  for  the  calendar 
year  during  which  such  fiscal  year  ends  shall  apply  to  an  amount 
of  each  partner's  share  of  such  partnership  net  income  (determined 
under  the  law  applicable  to  such  calendar  year)  equal  to  the  propor- 
tion which  the  part  of  such  fiscal  year  falling  within  such  calendar 
year  bears  to  the  full  fiscal  year:  Provided,  that  in  the  case  of  a 
personal  service  corporation  with  respect  to  a  fiscal  year  beginning 
in  1917  and  ending  in  1918,  the  amount  specified  in  clause  (1)  shall 
not  be  subject  to  normal  tax. 
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Parts  of  Income  Subject  to  Rates  for  Different  Years 

Sec.  206.  That  whenever  parts  of  a  taxpayer's  income  are  sub- 
ject to  rates  for  different  calendar  years,  the  part  subject  to  the 
rates  for  the  most  recent  calendar  year  shall  be  placed  in  the  lower^ 
brackets  of  the  rate  schedule  provided  in  this  title,  the  part  subject 
to  the  rates  for  the  next  preceding  calendar  year  shall  be  placed  in 
the  next  higher  brackets  of  the  rate  schedule  applicable  to  that  year, 
and  so  on  until  the  entire  net  income  has  been  accounted  for.  In 
determining  the  income,  any  deductions,  exemptions  or  credits  of  a 
kind  not  plainly  and  properly  chargeable  against  the  income  taxable 
at  rates  for  a  preceding  year  shall  first  be  applied  against  the  in- 
come subject  to  rates  for  the  most  recent  calendar  year;  but  any 
balance  thereof  shall  be  applied  against  the  income  subject  to  the 
rates  of  the  next  preceding  year  or  years  until  fully  allowed. 

PAUT  II.— INDIVIDUALS 
Normal  Tax 

Sec.  210.  That,  in  lieu  of  the  taxes  imposed  by  subdivision  (a) 
of  section  1  of  the  Revenue  Act  of  1916  and  by  section  1  of  the 
Revenue  Act  of  1917,  there  shall  be  levied,  collected,  and  paid  for 
each  taxable  year  upon  the  net  income  of  every  individual  a  normal 
tax  at  the  following  rates : 

(a)  For  the  calendar  year  1918,  12  per  centum  of  the  amount  of 
the  net  income  in  excess  of  the  credits  provided  in  section  216: 
Provided,  That  in  the  case  of  a  citizen  or  resident  of  the  United 
States  the  rate  upon  the  first  $4,000  of  such  excess  amount  shall  be 
6  per  centum; 

(b)  For  each  calendar  year  thereafter,  8  per  centum  of  the 
amount  of  the  net  income  in  excess  of  the  credits  provided  in  sec- 
tion 216:  Provided,  That  in  the  case  of  a  citizen  or  resident  of  the 
United  States  the  rate  upon  the  first  $4,000  of  such  excess  amount 
shall  be  4  per  centum. 

Surtax 

Sec.  211.  (a)  That  in  lieu  of  the  taxes  Imposed  by  subdivision 
(b)  of  section  1  of  the  Revenue  Act  of  1916  and  by  section  2  of 
the  Revenue  Act  of  1917,  but  in  addition  to  the  normal  tax  imposed 
by  section  210  of  this  act,  there  shall  be  levied,  collected,  and  paid 
for  each  taxable  year  upon  the  net  income  of  every  individual,  a 
surtax  equal  to  the  sum  of  the  following : 

1  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$5,000  and  does  not  exceed  $6,000; 
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2  per  centum  of  the  amount  by  which 
$6,000  and  does  not  exceed  $8,000; 

3  per  centum  of  the  amount  by  which 
$8,000  and  does  not  exceed  $10,000; 

4  per  centum  of  the  amount  by  which 
$10,000  and  does  not  exceed  $12,000; 

5  per  centum  of  the  amount  by  which 
$12,000  and  does  not  exceed  $14,000; 

6  per  centum  of  the  amount  by  which 
$14,000  and  does  not  exceed  $16,000; 

7  per  centum  of  the  amount  by  which 
$16,000  and  does  not  exceed  $18,000; 

8  per  centum  of  the  amount  by  which 
$18,000  and  does  not  exceed  $20,000; 

9  per  centum  of  the  amount  by  which 
$20,000  and  does  not  exceed  $22,000; 

10  per  centum  of  the  amount  by  which 
$22,000  and  does  not  exceed  $24,000; 

11  per  centum  of  the  amount  by  which 
$24,000  and  does  not  exceed  $26,000; 

12  per  centum  of  the  amount  by  which 
$26,000  and  does  not  exceed  $28,000; 

13  per  centum  of  the  amount  by  which 
$28,000  and  does  not  exceed  $30,000; 

14  per  centum  of  the  amount  by  which 
$30,000  and  does  not  exceed  $32,000; 

15  per  centum  of  the  amount  by  which 
$32,000  and  does  not  exceed  $34,000; 

16  per  centum  of  the  amount  by  which 
$34,000  and  does  not  exceed  $36,000 ; 

17  per  centum  of  the  amount  by  which 
$36,000  and  does  not  exceed  $38,000; 

18  per  centum  of  the  amount  by  which 
$38,000  and  does  not  exceed  $40,000 ; 

19  per  centum  of  the  amount  by  which 
$40,000  and  does  not  exceed  $42,000; 

20  per  centum  of  the  amount  by  which 
$42,000  and  does  not  exceed  $44,000; 

21  per  centum  of  the  amount  by  which 
$44,000  and  does  not  exceed  $46,000 ; 

22  per  centum  of  the  amount  by  which 
$46,000  and  does  not  exceed  $48,000; 
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23  per  centum  of  the  amount  by 
$48,000  and  does  not  exceed  $50,000 

24  per  centum  of  the  amount  by 
$50,000  and  does  not  exceed  $52,000 

25  per  centum  of  the  amount  by 
$52,000  and  does  not  exceed  $54,000 

26  per  centum  of  the  amount  by 
$54,000  and  does  not  exceed  $56,000 

27  per  centum  of  the  amount  by 
$56,000  and  does  not  exceed  $58,000 

28  per  centum  of  the  amount  by 
$58,000  and  does  not  exceed  $60,000 

29  per  centum  of  the  amount  by 
$60,000  and  does  not  exceed  $62,000 

30  per  centum  of  the  amount  by 
$62,000  and  does  not  exceed  $64,000 

31  per  centum  of  the  amount  by 
$64,000  and  does  not  exceed  $66,000 

32  per  centum  of  the  amount  by 
$66,000  and  does  not  exceed  $68,000 

33  per  centum  of  the  amount  by 
$68,000  and  does  not  exceed  $70,000 

34  per  centum  of  the  amount  by 
$70,000  and  does  nto  exceed  $72,000 

35  per  centum  of  the  amount  by 
$72,000  and  does  not  exceed  $74,000 

36  per  centum  of  the  amount  by 
$74,000  and  does  not  exceed  $76,000 

37  per  centum  of  the  amount  by 
$76,000  and  does  not  exceed  $78,000 

38  per  centum  of  the  amount  by 
$78,000  and  does  not  exceed  $80,000 

39  per  centum  of  the  amount  by 
$80,000  and  does  not  exceed  $^2,000 

40  per  centum  of  the  amount  by 
$82,000  and  does  not  exceed  $84,000 

41  per  centum  of  the  amount  by 
$84,000  and  does  not  exceed  $86,000 

42  per  centum  of  the  amount  by 
$86,000  and  does  not  exceed  $88,000 

43  per -centum  of  the  amount  by 
$88,000  and  does  not  exceed  $90,000 
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44  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$90,000  and  does  not  exceed  $92,000 ; 

45  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$92,000  and  does  not  exceed  $94,000 ; 

46  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$94,000  and  does  not  exceed  $96,000 ; 

47  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$96,000  and  does  not  exceed  $98,000; 

48  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$98,000  and  does  not  exceed  $100,000; 

52  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$100,000  and  does  not  exceed  $150,000; 

56  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$150,000  and  does  not  exceed  $200,000; 

60  per  centum  of  the  amount  bv  which  the  net  income  exceeds 
$200,000  and  does  not  exceed  $300,000 ; 

63  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$300,000  and  does  not  exceed  $500,000 ; 

64  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$500,000  and  does  not  exceed  $1,000,000; 

65  per  centum  of  the  amount  by  which  the  net  income  exceeds 
$1,000,000. 

(b)  In  the  case  of  a  bona  fide  sale  of  mines,  oil  or  g-as  wells,  or 
any  interest  therein,  where  the  principal  value  of  the  property  has 
been  demonstrated  by  prospecting  or  exploration  and  discovery 
work  done  by  the  taxpayer,  the  portion  of  the  tax  imposed  by  this 
section  attributable  to  such  sale  shall  not  exceed  20  per  centum  of 
the  gelling  price  of  such  property  or  interest. 

Net  Income  Defined 

Sec.  212.  (a)  That  in  the  case  of  an  individual  the  term  "net 
income"  means  the  gross  income  as  defined  in  section  213,  less 
the-  deductions  allowed  by  section  214. 

(b)  The  net  income  shall  be  computed  upon  the  basis  of  the 
taxpayer's  annual  accounting  period  (fiscal  year  or  calendar  year, 
as  the  case  may  be)  in  accordance  with  the  method  of  accounting 
regularly  employed  in  keeping  the  books  of  such  taxpayer;  but  if 
no  such  method  of  accounting  has  been  so  employed,  or  if  the 
method  employed  does  not  clearly  reflect  the  income,  the  compu- 
tation shall  be  made  upon  such  basis  and  in  such  manner  as  in  the 
opinion  of  the  Commissioner  does  clearly  reflect  the  income.  If 
the  taxpayer's  annual  accounting  period  is  other  than  a  fiscal  year 
as  defined  in  section  200  or  if  the  taxpayer  has  no  annual  account- 
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ing  period  or  does  not  keep  books,  the  net  income  shall  be  com- 
puted on  the  basis  of  the  calendar  year. 

If  a  taxpayer  changes  his  accounting  period  from  fiscal  year 
to  calendar  year,  from  calendar  year  to  fiscal  year,  or  from  one 
fiscal  year  to  another,  the  net  income  shall,  with  the  approval  of 
the  Commissioner,  be  computed  on  the  basis  of  such  new  account- 
ing period,  subject  to  the  provisions  of  section  226. 

Gross  Income  Defined 

Sec.  213.  That  for  the  purposes  of  this  title  (except  as  other- 
wise provided  in  section  233)  the  term  "gross  income" — 

(a)  Includes  gains,  profits,  and  income  derived  from  salaries, 
wages,  or  compensation  for  personal  service  (including  in  the 
case  of  the  President  of  the  United  States,  the  judges  of  the  Su- 
preme and  inferior  courts  of  the  United  States,  and  all  other  offi- 
cers and  employees,  whether  elected  or  appointed,  of  the  United 
States,  Alaska,  Hawaii,  or  any  political  subdivision  thereof,  or  the 
District  of  Columbia,  the  compensation  received  as  such),  of  what- 
ever kind  and  in  whatever  form  paid,  or  from  professions,  voca- 
tions, trades,  businesses,  commerce,  or  sales,  or  dealings  in  proper- 
ty, whether  real  or  personal,  growing  out  of  the  ownership  or  use 
of  or  interest  in  such  property ;  also  from  interest,  rent,  dividends, 
securities,  or  the  transaction  of  any  business  carried  on  for  gain  or 
profit,  or  gains  or  profits  and  income  derived  from  any  source 
whatever.  The  amount  of  all  such  items  shall  be  included  in  the 
gross  income  for  the  taxable  year  in  which  received  by  the  tax- 
payer, unless,  under  methods  of  accounting  permitted  under  sub- 
division (b)  of  section  212,  any  such  amounts  are  to  be  properly 
accounted  for  as  of  a  different  period ;  but 

(b)  Does  not  include  the  following  items,  which  shall  be  ex- 
empt from  taxation  under  this  title  : 

(1)  The  proceeds  of  life  insurance  policies  paid  upon  the  death 
of  the  insured  to  individual  beneficiaries  or  to  the  estate  of  the 
insured ; 

(2)  The  amount  received  by  the  insured  as  a  return  of  premium 
or  premiums  paid  by  him  under  life  insurance,  endowment,  or  an- 
nuity contracts,  either  during  the  term  or  at  the  maturity  of  the 
term  mentioned  in  the  contract  or  upon  surrender  of  the  contract; 

(3)  The  value  of  property  acquired  by  gift,  bequest,  devise,  or 
descent  (but  the  income  from  such  property  shall  be  included  in 
gross  income)  ; 

(4)  Interest  upon  (a)  the  obligations  of  a  State,  Territory,  or 
any   political  subdivision  thereof,   or   the   District   of   Columbia;    or 
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(b)  securities  issued  under  the  provisions  of  the  Federal  Farm 
Loan  Act  of  July  17,  1916;  or  (c)  the  obligations  of  the  United 
States  or  its  possessions ;  or  (d)  bonds  issued  by  the  War  Finance 
Corporation :  Provided,  That  every  person  owning  any  of  the 
obligations,  securities  or  bonds  enumerated  in  clauses  (a),  (b), 
(c),  and  (d)  shall,  in  the  return  required  by  this  title,  submit  a 
statement  showing  the  number  and  amount  of  such  obligations, 
securities  and  bonds  owned  by  him  and  the  income  received 
therefrom,  in  such  form  and  with  such  information  as  the  Com- 
missioner may  require.  In  the  case  of  obligations  of  the  United 
States  issued  after  September  1,  1917,  and  in  the  case  of  bonds 
issued  by  the  War  Finance  Corporation,  the  interest  shall  be  ex- 
empt only  if  and  to  the  extent  provided  in  the  respective  Acts 
authorizing  the  issue  thereof  as  amended  and  supplemented,  and 
shall  be  excluded  from  gross  income  only  if  and  to  the  extent  it. 
is  wholly  exempt  from  taxation  to  the  taxpayer  both  under  this 
title  and  under  Title  III ; 

(5)  The  income  of  foreign  governments  received  from  invest- 
ments in  the  United  States  in  stocks,  bonds,  or  other  domestic  se- 
curities, owned  by  such  foreign  governments,  or  from  interest  on 
deposits  in  banks  in  the  United  States  of  moneys  belonging  to 
such  forei^  governments,  or  from  any  other  source  within  the 
United  States; 

(6)  Amounts  received,  through  accident  or  health  insurance  or 
under  workmen's  compensation  acts,  as  compensation  for  personal 
injuries  or  sickness,  plus  the  amount  of  any  damages  received 
whether  by  suit  or  agreement  on  account  of  such  injuries  or  sick- 
ness; 

(7)  Income  derived  from  any  public  utility  or  the  exercise  of 
any  essential  governmental  function  and  accruing  to  any  State, 
Territory,  or  the  District  of  Columbia,  or  any  political  subdivision 
of  a  State  or  Territory,  or  income  accruing  to  the  government  of 
any  possession  of  the  United  States,  or  any  political  subdivision 
thereof. 

Whenever  any  State,  Territory,  or  the  District  of  Columbia,  or 
any  political  subdivision  of  a  State  or  Territory,  prior  to  Septem- 
ber 8,  1916,  entered  in  good  faith  into  a  contract  with  any  person, 
the  object  and  purpose  of  which  is  to  acquire,  construct,  operate, 
or  maintain  a  public  utility,  no  tax  shall  be  levied  under  the  pro- 
visions of  this  title  upon  the  income  derived  from  the  operation 
of  such  public  utility,  so  far  as  the  payment  thereof  will  impose 
a  loss  or  burden  upon  such  State,  Territory,  District  of  Colum- 
bia, or  political  subdivision;  but  this  provision  is  not  intended  to 
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confer  upon  such  person  any  financial  gain  or  exemption  or  to 
relieve  such  person  from  the  payment  of  a  tax  as  provided  for  in 
this  title  upon  the  part  or  pprtion  of  such  income  to  which  such 
person  is  entitled  under  such  contract. 

(8)  So  much  of  the  amount  received  during  the  present  war  by 
a  person  in  the  military  or  naval  forces  of  the  United  States  as 
salary  or  compensation  in  any  form  from  the  United  States  for 
active  services  in  such  forces  as  does  not  exceed  $3,500. 

(c)  In  the  case  of  nonresident  alien  individuals,  gross  income 
includes  only  the  gross  income  from  sources  within  the  United 
States,  including  interest  on  bonds,  notes,  or  other  interest-bear- 
ing obligations  of  residents,  corporate  or  otherwise,  dividends  from 
resident  corporations,  and  including  all  amounts  received  (although 
paid  under  a  contract  for  the  sale  of  goods  or  otherwise)  represent- 
ing profits  on  the  manufacture  and  disposition  of  goods  within 
the  United  States. 

Deductions  Allowed 

Sec.  214.  (a)  That  in  computing  net  income  there  shall  be  al- 
lowed as  deductions : 

(1)  All  the  ordinary  and  necessary  expenses  paid  or  incurred 
during  the  taxable  year  in  carrying  on  any  trade  or  business,  in- 
cluding a  reasonable  allowance  for  salaries  or  other  compensation 
for  personal  services  actually  rendered,  and  including  rentals  or 
other  payments  required  to  be  made  as  a  condition  to  the  continued 
use  or  possession,  for  purposes  of  the  trade  or  business,  of  property 
to  which  the  taxpayer  has  not  taken  or  is  not  taking  title  or  in 
which  he  has  no  equity; 

(2)  All  interest  paid  or  accrued  within  the  taxable  year  on  in- 
debtedness, except  on  indebtedness  incurred  or  continued  to  pur- 
chase or  carry  obligations  or  securities  (other  than  obligations  of 
the  United  States  issued  after  September  24,  1917),  the  interest  up- 
on which  is  wholly  exempt  from  taxation  under  this  title  as  income 
to  the  taxpayer,  or,  in  the  case  of  a  nonresident  alien  individual 
the  proportion  of  such  interest  which  the  amount  of  his  gross  in- 
come from  sources  within  the  United  States  bears  to  the  amount 
of  his  gross  income  from  all  sources  within  and  without  the  United 
States ; 

(3)  Taxes  paid  or  accrued  within  the  taxable  year  imposed  (a) 
by  the  authority  of  the  United  States,  except  income,  war  profits 
and  excess  profits  taxes ;  or  (b)  by  the  authority  of  any  of  its  pos- 
sessions, except  the  amount  of  income,  war  profits  and  excess  prof- 
its taxes  allowed  as  a  credit  under  section  222 ;  or  (c)  by  the  author- 
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ity  of  any  State  or  Territory,  or  any  county,  school  district,  munici- 
pality, or  other  taxing  subdivision  of  any  State  or  Territory,  not 
including  those  assessed  against  local  benefits  of  a  kind  tending 
to  increase  the  value  of  the  property  assessed;  or  (d)  in  the  case 
of  a  citizen  or  resident  of  the  United  States,  by  the  authority  of  any 
foreign  country,  except  the  amount  of  income,  war-profits  and  ex- 
cess-profits taxes  allowed  as  a  credit  under  section  222 ;  or  (e)  in 
the  case  of  a  nonresident  alien  individual,  by  the  authority  of  any 
foreign  country  (except  income,  war-profits  and  excess-profits  tax- 
es, and  taxes  assessed  against  local  benefits  of  a  kind  tending  to 
increase  the  value  of  the  property  assessed),  upon  property  or  busi- 
ness; 

(4)  Losses  sustained  during  the  taxable  year  and  not  compen- 
sated for  by  insurance  or  otherwise,  if  incurred  in  trade  or  busi- 
ness; 

(5)  Losses  sustained  during  the  taxable  year  and  not  compen- 
sated for  by  insurance  or  otherwise,  if  incurred  in  any  transaction 
entered  into  for  profit,  though  not  connected  with  the  trade  or  busi- 
ness ;  but  in  the  case  of  a  nonresident  alien  individual  only  as  to 
such  transactions  within  the  United  States; 

(6)  Losses  sustained  during  the  taxable  year  of  property  not 
connected  with  the  trade  or  business  (but  in  the  case  of  a  nonresi- 
dent alien  individual  only  property  within  the  United  States)  if 
arising  from  fires,  storms,  shipwreck,  or  other  casualty,  or  from 
theft,  and  if  not  compensated  for  by  insurance  or  otherwise ; 

(7)  Debts  ascertained  to  be  worthless  and  charged  off  within 
the  taxable  year; 

(8)  A  reasonable  allowance  for  the  exhaustion,  wear  and  tear 
of  property  used  in  the  trade  or  business,  including  a  reasonable 
allowance  for  obsolescence ; 

(9)  In  the  case  of  buildings,  machinery,  equipment  or  other 
facilities,  constructed,  erected,  installed,  or  acquired,  on  or  after 
April  6,  1917,  for  the  production  of  articles  contributing  to  the 
prosecution  of  the  present  war,  and  in  the  case  of  vessels  con- 
structed or  acquired  on  or  after  such  date  for  the  transportation  of 
articles  or  men  contributing  to  the  prosecution  of  the  present  war, 
there  shall  be  allowed  a  reasonable  deduction  for  the  amortization 
of  such  part  of  the  cost  of  such  facilities  or  vessels  as  has  been 
borne  by  the  taxpayer,  but  not  again  including  any  amount  other- 
wise allowed  under  this  title  or  previous  Acts  of  Congress  as  a  de- 
duction in  computing  net  income.  At  any  time  within  three  years 
after  the  termination  of  the  present  war  the  Commissioner  may, 
and  at  the  request  of  the  taxpayer  shall,  reexamine  the  return,  and 
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if  he  then  finds  as  a  result  of  an  appraisal  or  from  other  evidence 
that  the  deduction  originally  allowed  was  incorrect,  the  taxes  im- 
posed by  this  title  and  by  Title  III  for  the  year  or  years  affected 
shall  be  redetermined ;  and  the  amount  of  tax  due  upon  such  rede- 
termination, if  any,  shall  be  paid  upon  notice  and  demand  by  the 
collector,  or  the  amount  of  tax  overpaid,  if  any,  shall  be  credited 
or  refunded  to  the  taxpayer  in  accordance  with  the  provisions  of 
section  252. 

(10)  In  the  case  of  mines,  oil  and  gas  wells,  other  natural  de- 
posits, and  timber,  a  reasonable  allowance  for  depletion  and  for  de- 
preciation of  improvements,  according  to  the  peculiar  conditions  in 
each  case,  based  upon  cost  including  cost  of  development  not  oth- 
erwise deducted :  Provided,  That  in  the  case  of  such  properties 
acquired  prior  to  March  1,  1913,  the  fair  market  value  of  the  prop- 
erty (or  the  taxpayer's  interest  therein)  on  that  date  shall  be  tak- 
en in  lieu  of  cost  up  to  that  date:  Provided  further,  That  in  the 
case  of  mines,  oil  and  gas  wells,  discovered  by  the  taxpayer,  on  or 
after  March  1,  1913,  and  not  acquired  as  the  result  of  purchase  of  a 
proven  tract  or  lease,  where  the  fair  market  value  of  the  property 
is  materially  disproportionate  to  the  cost,  the  depletion  allowance 
shall  be  based  upon  the  fair  market  value  of  the  property  at  the 
date  of  the  discovery,  or  within  thirty  days  thereafter;  such  rea- 
sonable allowance  in  all  the  above  cases  to  be  made  under  rules 
and  regulations  to  be  prescribed  by  the  Commissioner  with  the 
approval  of  the  Secretary.  In  the  case  of  leases  the  deductions 
allowed  by  this  paragraph  shall  be  equitably  apportioned  between 
the  lessor  and  lessee; 

(11)  Contributions  or  gifts  made  within  the  taxable  year  to  cor- 
porations organized  and  operated  exclusively  for  religious,  charita- 
ble, scientific,  or  educational  purposes,  or  for  the  pretention  of 
cruelty  to  children  or  animals,  no  part  of  the  net  earnings  of  which 
inures  to  the  benefit  of  any  private  stockholder  or  individual,  or 
to  the  special  fund  for  vocational  rehabilitation  authorized  by  sec- 
tion 7  of  the  Vocational  Rehabilitation  Act,  to  an  amount  not  in 
excess  of  15  per  centum  of  the  taxpayer's  net  income  as  computed 
without  the  benefit  of  this  paragraph.  Such  contributions  or  gifts 
shall  be  allowable  as  deductions  only  if  verified  under  rules  and 
regulations  prescribed  by  the  Commissioner,  with  the  approval  of 
the  Secretary.  In  the  case  of  a  nonresident  alien  individual  this 
deduction  shall  be  allowed  only  as  to  contributions  or  gifts  made  to 
domestic  corporations,  or  to  such  vocational  rehabilitation  fund ; 

(12)  (a)  At  the  time  of  filing  return  for  the  taxable  year  1918 
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a  taxpayer  may  file  a  claim  in  abatement  based  on  the  fact  that  he 
has  sustained  a  substantial  loss  (whether  or  not  actually  realized 
by  sale  or  other  disposition)  resulting  from  any  material  reduction 
(not  due  to  temporary  fluctuation)  of  the  value  of  the  inventory 
for  such  taxable  year,  or  from  the  actual  payment  after  the  close  of 
such  taxable  year  of  rebates  in  pursuance  of  contracts  entered  into 
during  such  year  upon  sales  made  during  such  year.  In  such  case 
payment  of  the  amount  of  the  tax  covered  by  such  claim  shall  not 
be  required  until  the  claim  is  decided,  but  the  taxpayer  shall  ac- 
company his  claim  with  a  bond  in  double  the  amount  of  the  tax 
covered  by  the  claim,  with  sureties  satisfactory  to  the  Commission- 
er, conditioned  for  the  payment  of  any  part  of  such  tax  found  to  be 
due,  with  interest.  If  any  part  of  such  claim  is  disallowed  then  the 
remainder  of  the  tax  due  shall  on  notice  and  demand  by  the  col- 
lector be  paid  by  the  taxpayer  with  interest  at  the  rate  of  1  per  cen- 
tum per  month  from  the  time  the  tax  would  have  been  due  had  no 
such  claim  been  filed.  If  it  is  shown  to  the  satisfaction  of  the  Com- 
missioner that  such  substantial  loss  has  been  sustained,  then  in 
computing  the  tax  imposed  by  this  title  the  amount  of  such  loss 
shall  be  deducted  from  the  net  income,  (b)  If  no  such  claim  is 
filed,  but  it  is  shown  to  the  satisfaction  of  the  Commissioner  that 
during  the  taxable  year  1919  the  taxpayer  has  sustained  a  substan- 
tial loss  of  the  character  above  described  then  the  amount  of  such 
loss  shall  be  deducted  from  the  net  income  for  the  taxable  year  1918 
and  the  tax  imposed  by  this  title  for  such  year  shall  be  redetermined 
accordingly.  Any  amount  found  to  be  due  to  the  taxpayer  upon 
the  basis  of  such  redetermination  shall  be  credited  or  refunded  to 
the  taxpayer  in  accordance  with  the  provisions  of  section  252. 

(b)  In  the  case  of  a  nonresident  alien  individual  the  deductions 
allowed  in  paragraphs  (1),  (4),  (7),  (8),  (9),  (10),  (12),  and  clause 
(e)  of  paragraph  (3)  of  subdivision  (a)  shall  be  allowed  only  if  and 
to  the  extent  that  they  are  connected  with  income  arising  from  a 
source  within  the  United  States ;  and  the  proper  apportionment  and 
allocation  of  the  deductions  with  respect  to  sources  of  income  with- 
in and  without  the  United  States  shall  be  determined  under  rules 
and  regulations  prescribed  by  the  Commissioner  with  the  approval 
of  the  Secretary. 

Items  Not  Deductible 

Sec.  215.  That  in  computing  net  income  no  deduction  shall  in 
any  case  be  allowed  in  respect  of — 

(a)  Personal,  living,  or  family  expenses; 
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(b)  Any  amount  paid  out  for  new  buildings  or  for  permanent 
improvements  or  betterments  made  to  increase  the  value  of  any 
property  or  estate; 

(c)  Any  amount  expended  in  restoring  property  or  in  making 
good  the  exhaustion  thereof  for  which  an  allowance  is  or  has  been 
made ;   or 

(d)  Premiums  paid  on  any  life  insurance  policy  covering  the  life 
of  any  officer  or  employee,  or  of  any  person  financially  interested  in 
any  trade  or  business  carried  on  by  the  taxpayer,  when  the  taxpayer 
is  directly  or  indirectly  a  beneficiary  under  such  policy. 

Credits  Allowed 

Sec.  216.  That  for  the  purpose  of  the  normal  tax  only  there  shall 
be  allowed  the  following  credits : 

(a)  The  amount  received  as  dividends  from  a  corporation  which 
is  taxable  under  this  title  upon  its  net  income,  and  amounts  re- 
ceived as  dividends  from  a  personal  service  corporation  out  of  earn- 
ings or  profits  upon  which  income  tax  has  been  imposed  by  Act  of 
Congress ; 

(b)  The  amount  received  as  interest  upon  obligations  of  the 
United  States  and  bonds  issued  by  the  War  Finance  Corporation, 
which  is  included  in  gross  income  under  section  213 ; 

(c)  In  the  case  of  a  single  person,  a  personal  exemption  of  $1,000, 
or  in  the  case  of  the  head  of  a  family  or  a  married  person  living 
with  husband  or  wife,  a  personal  exemption  of  $2,000.  A  husband 
and  wife  living  together  shall  receive  but  one  personal  exemption 
of  $2,000  against  their  aggregate  net  income ;  and  in  case  they  make 
separate  returns,  the  personal  exemption  of  $2,000  may  be  taken 
by  either  or  divided  between  them ; 

(d)  $200  for  each  person  (other  than  husband  or  wife)  dependent 
upon  and  receiving  his  chief  support  from  the  taxpayer,  if  such 
dependent  person  is  under  eighteen  years  of  age  or  is  incapable  of 
self-support  because  mentally  or  physically  defective. 

(e)  In  the  case  of  a  nonresident  alien  individual  who  is  a  citizen 
or  subject  of  a  country  which  imposes  an  income  tax,  the  credits 
allowed  in  subdivisions  (c)  and  (d)  shall  be  allowed  only  if  such 
country  allows  a  similar  credit  to  citizens  of  the  United  States  not 
residing  in  such  country. 

Nonresident  Aliens — Allowance  of  Deductions  and  Credits 

Sec.  217.     That  a  nonresident  alien  individual  shall  receive  the 
benefit  of  the  deductions  and  credits  allowed  in  this  title  only  by 
filing  or  causing  to  be  filed  with  the  collector  a  true  and  accurate 
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return  of  his  total  income  received  from  all  sources  corporate  or 
otherwise  in  the  United  States,  in  the  manner  prescribed  by  this 
title,  including  therein  all  the  information  which  the  Commission- 
er may  deem  necessary  for  the  calculation  of  such  deductions  and 
credits:  Provided,  That  the  benefit  of  the  credits  allowed  in  sub- 
divisions (c)  and  (d)  of  section  216  may,  in  the  discretion  of  the 
Commis*sioner,  and  except  as  otherwise  provided  in  subdivision 
(e)  of  that  section,  be  received  by  filing  a  claim  therefor  with  the 
withholding  agent.  In  case  of  failure  to  file  a  return,  the  collector 
shall  collect  the  tax  on  such  income,  and  all  property  belonging  to 
such  nonresident  alien  individual  shall  be  liable  to  distraint  for  the 
tax. 

Partnerships  and  Personal  Service  Corporations 

Sec.  218.  (a)  That  individuals  carrying  on  business  in  partner- 
ship shall  be  liable  for  income  tax  only  in  their  individual  capac- 
ity. There  shall  be  included  in  computing  the  net  income  of  each 
partner  his  distributive  share,  whether  distributed  or  not,  of  the 
net  income  of  the  partnership  for  the  taxable  year,  or,  if  his  net  in- 
come for  such  taxable  year  is  computed  upon  the  basis  of  a  period 
different  from  that  upon  the  basis  of  which  the  net  income  of  the 
partnership  is  computed,  then  his  distributive  share  of  the  net  in- 
come of  the  partnership  for  any  accounting  period  of  the  partner- 
ship ending  within  the  fiscal  or  calendar  year  upon  the  basis  of 
which  the  partner's  net  income  is  computed. 

The  partner  shall,  for  the  purpose  of  the  normal  tax,  be  allowed 
as  credits,  in  addition  to  the  credits  allowed  to  him  under  section 
216,  his  proportionate  share  of  such  amounts  specified  in  subdi- 
visions (a)  and  (b)  of  section  216  as  are  received  by  the  partner- 
ship. 

(b)  If  a  fiscal  year  of  a  partnership  ends  during  a  calendar  year 
for  which  the  rates  of  tax  differ  from  those  for  the  preceding  cal- 
endar year,  then  (1)  the  rates  for  such  preceding  calendar  year  shall 
apply  to  an  amount  of  each  partner's  share  of  such  partnership 
net  income  equal  to  the  proportion  which  the  part  of  such  fiscal 
year  falling  within  such  calendar  year  bears  to  the  full  fiscal  year, 
and  (2)  the  rates  for  the  calendar  year  during  which  such  fiscal 
year  ends  shall  apply  to  the  remainder. 

(c)  In  the  case  of  an  individual  member  of  a  partnership  which 
makes  return  for  a  fiscal  year  beginning  in  1917  and  ending  in  1918, 
his  proportionate  share  of  any  excess  profits  tax  imposed  upon  the 
partnership  under  the  Revenue  Act  of  1917  with  respect  to  that 
part  of  such  fiscal  year  falling  in  1917,  shall,  for  the  purpose  of  de- 
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termining  the  tax  imposed  by  this  title,  be  credited  against  that  por- 
tion of  the  net  income  embraced  in  his  personal  return  for  the  tax- 
able year  1918  to  which  the  rates  for  1917  apply. 

(d)  The  net  income  of  the  partnership  shall  be  computed  in  the 
same  manner  and  on  the  same  basis  as  provided  in  section  212,  ex- 
cept that  the  deduction  provided  in  paragraph  (11)  of  subdivision 
(a)  of  section  214  shall  not  be  allowed. 

(e)  Personal  service  corporations  shall  not  be  subject  to  taxation 
under  this  title,  but  the  individual  stockholders  thereof  shall  be 
taxed  in  the  same  manner  as  the  members  of  partnerships.  All 
the  provisions  of  this  title  relating  to  partnerships  and  the  mem- 
bers thereof  shall  so  far  as  practicable  apply  to  personal  service 
corporations  and  the  stockholders  thereof:  Provided  that  for  the 
purpose  of  this  subdivision  amounts  distributed  by  a  personal 
service  corporation  during  its  taxable  year  shall  be  accounted  for 
by  the  distributees;  and  any  portion  of  the  net  income  remain- 
ing undistributed  at  the  close  of  its  taxable  year  shall  be  account- 
ed for  by  the  stockholders  of  such  corporation  at  the  close  of  its  tax- 
able year  in  proportion  to  their  respective  shares.  ^ 

Estates  and  Trusts 

Sec.  219.  (a)  That  the  tax  imposed  by  sections  210  and  211 
shall  apply  to  the  income  of  estates  or  of  any  kind  of  property  held 
in  trust,  including — 

(1)  Income  received  by  estates  of  deceased  persons  during  the 
period  of  administration  or  settlement  of  the  estate; 

(2)  Income  accumulated  in  trust  for  the  benefit  of  unborn  or 
unascertained  person  or  persons  with  contingent  interests; 

(3)  Income  held  for  future  distribution  under  the  terms  of  the 
will  or  trust;  and 

(4)  Income  which  is  to  be  distributed  to  the  beneficiaries  period- 
ically, whether  or  not  at  regular  intervals,  and  the  income  col- 
lected by  a  guardian  of  an  infant  to  be  held  or  distributed  as  the 
court  may  direct. 

(b)  The  fiduciary  shall  be  respdnsible  for  making  the  return  of 
income  for  the  estate  or  trust  for  which  he  acts.  The  net  income  of 
the  estate  or  trust  shall  be  computed  in  the  same  manner  and  on 
the  same  basis  as  provided  in  section  212,  except  that  there  shall 
also  be  allowed  as  a  deduction  (in  lieu  of  the  deduction  authorized 
by  paragraph  (11)  of  subdivision  (a)  of  section  214)  any  part  of 
the  gross  income  which,  pursuant  to  the  terms  of  the  will  or  deed  / 
creating  the  trust,  is  during  the  taxable  year  paid  to  or  permanent- 
ly set  aside  for  the  United  States,  any  State,  Territory,  or  any  po- 
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litical  subdivision  thereof,  or  the  District  of  Columbia,  or  any  cor- 
poration organized  and  operated  exclusively  for  religious,  charita- 
ble, scientific,  or  educational  purposes,  or  for  the  prevention  of  cru- 
elty to  children  or  animals,  no  part  of  the  net  earnings  of  which  in- 
ures to  the  benefit  of  any  private  stockholder  or  individual ;  and  in 
cases  under  paragraph  (4)  of  subdivision  (a)  of  this  section  the  fidu- 
ciary shall  include  in  the  return  a  statement  of  each  beneficiary's 
distributive  share  of  such  net  income,  whether  or  not  distributed 
before  the  close  of  the  taxable  year  for  which  the  return  is  made. 

(c)  In  cases  under  paragraph  (1),  (2),  or  (3)  of  subdivision  (a) 
the  tax  shall  be  imposed  upon  the  net  income  of  the  estate  or  trust 
and  shall  be  paid  by  the  fiduciary,  except  that  in  determining  the 
net  income  of  the  estate  of  any  deceased  person  during  the  period 
of  administration  or  settlement  there  may  be  deducted  the  amount 
of  any  income  properly  paid  or  credited  to  any  legatee,  heir,  or  oth- 
er beneficiary.  In  such  cases  the  estate  or  trust  shall,  for  the  pur- 
pose of  the  normal  tax,  be  allowed  the  same  credits  as  are  allowed 
to  single  persons  under  section  216. 

(d)  In  cases  under  paragraph  (4)  of  subdivision  (a),  and  in  the 
case  of  any  income  of  an  estate  during  the  period  of  administra- 
tion or  settlement  permitted  by  subdivision  (c)  to  be  deducted 
from  the  net  income  upon  which  tax  is  to  be  paid  by  the  fiduciary, 
the  tax  shall  not  be  paid  by  the  fiduciary,  but  there  shall  be  includ- 
ed in  computing  the  net  income  of  each  beneficiary  his  distributive 
share,  whether  distributed  or  not,  of  the  net  income  of  the  estate 
or  trust  for  the  taxable  year,  or,  if  his  net  income  for  such  taxable 
year  is  computed  upon  the  basis  of  a  period  different  from  that 
upon  the  basis  of  which  the  net  income  of  the  estate  or  trust  is 
computed,  then  his  distributive  share  of  the  net  income  of  the  es- 
tate or  trust  for  any  accounting  period  of  such  estate  or  trust  end- 
ing within  the  fiscal  or  calendar  year  upon  the  basis  of  which  such 
beneficiary's  net  income  is  computed.  In  such  cases  the  beneficiary 
shall,  for  the  purpose  of  the  normal  tax,  be  allowed  as  credits  in 
addition  to  the  credits  allowed  to  him  under  section  216,  his  pro- 
portionate share  of  such  amounts  specified  in  subdivisions  (a)  and 
(b)  of  section  216  as  are  received  by  the  estate  or  trust. 

Profits  o£  Corporations  Taxable  to  Stockholders 

Sec.  220.  That  if  any  corporation,  however  created  or  organiz- 
ed, is  formed  or  availed  of  for  the  purpose  of  preventing  the  impo- 
sition of  the  surtax  upon  its  stockholders  or  members  through  the 
medium  of  permitting  its  gains  and  profits  to  accumulate  instead  of 
being  divided  or  distributed,  such  corporation  shall  not  be  subject 
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to  the  tax  imposed  by  section  230,  but  the  stockholders  or  members 
thereof  shall  be  subject  to  taxation  under  this  title  in  the  same 
manner  as  provided  in  subdivision  (e)  of  section  218  in  the  case  of 
stockholders  of  a  personal  service  corporation,  except  that  the  tax 
imposed  by  Title  III  shall  be  deducted  from  the  net  income  of  the 
corporation  before  the  computation  of  the  proportionate  share  of 
each  stockholder  or  member.  The  fact  that  any  corporation  is  a 
mere  holding  company,  or  that  the  gains  and  profits  are  permitted 
to  accumulate  beyond  the  reasonable  needs  of  the  business,  shall 
be  prima  facie  evidence  of  a  purpose  to  escape  the  surtax-;  but  the 
fact  that  the  gains  and  profits  are  in  any  case  permitted  to  accumu- 
late and  become  surplus  shall  not  be  construed  as  evidence  of  a 
purpose  to  escape  the  tax  in  such  case  unless  the  Commissioner 
certifies  that  in  his  opinion  such  accumulation  is  unreasonable  for 
the  purposes  of  the  business.  When  requested  by  the  Commis- 
sioner, or  any  collector,  every  corporation  shall  forward  to  him  a 
correct  statement  of  such  gains  and  profits  and  the  names  and  ad- 
dresses of  the  individuals  or  shareholders  who  would  be  entitled  to 
the  same  if  divided  or  distributed,  and  of  the  amounts  that  would 
be  payable  to  each. 

Payment  of  Tax  at  Source 

Sec.  221.  (a)  That  all  individuals,  corporations  and  partner- 
ships, in  whatever  capacity  acting,  including  lessees  or  mortgagors 
of  real  or  personal  property,  fiduciaries,  employers,  and  all  officers 
and  employees  of  the  United  States,  having  the  control,  receipt, 
custody,  disposal,  or  payment,  of  interest,  rent,  salaries,  wages,  pre- 
miums, annuities,  compensations,  remunerations,  emoluments,  or 
other  fixed  or  determinable  annual  or  periodical  gains,  profits,  and 
income,  of  any  nonresident  alien  individual  (other  than  income  re- 
ceived as  dividends  from  a  corporation  which  is  taxable  under  this 
title  upon  its  net  income)  shall  (except  in  the  cases  provided  for 
in  subdivision  (b)  and  except  as  otherwise  provided  in  regulations 
prescribed  by  the  Commissioner  under  section  217)  deduct  and 
withhold  from  such  annual  or  periodical  gains,  profits,  and  income 
a  tax  equal  to  8  per  centum  thereof:  Provided,  That  the  Commis- 
sioner may  authorize  such  tax  to  be  deducted  and  withheld  from  the 
interest  upon  any  securities  the  owners  of  which  are  not  known  to 
the  withholding  agent. 

(b)  In  any  case  where  bonds,  mortgages,  or  deeds  of  trust,  or 
other  similar  obligations  of  a  corporation  contain  a  contract  or  pro- 
vision by  which  the  obligor  agrees  to  pay  any  portion  of  the  tax 
imposed  by  this  title  upon  the  obligee,  or  to  reimburse  the  obligee 
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for  any  portion  of  the  tax,  or  to  pay  the  interest  without  deduction 
for  any  tax  which  the  obligor  may  be  required  or  permitted  to  pay 
thereon  or  to  retain  therefrom  under  any  law  of  the  United  States, 
the  obligor  shall  deduct  and  withhold  a  tax  equal  to  2  per  centum 
of  the  interest  upon  such  bonds,  mortgages,  deeds  of  trust,  or  other 
obligations,  whether  such  interest  is  payable  annually  or  at  short- 
er or  longer  periods  and  whether  payable  to  a  nonresident  alien  in- 
dividual or  to  an  individual  citizen  or  resident  of  the  United  States 
or  to  a  partnership :  Provided,  That  the  Commissioner  may  au- 
thorize such  tax  to  be  deducted  and  withheld  in  the  case  of  interest 
upon  any  such  bonds,  mortgages,  deeds  of  trust  or  other  obliga- 
tions, the  owners  of  which  are  not  known  to  the  withholding  agent. 
Such  deduction  and  withholding  sl^all  not  be  required  in  the  case 
of  a  citizen  or  resident  entitled  to  receive  such  interest,  if  he  files 
with  the  withholding  agent  on  or  before  February  1,  a  signed  notice 
in  writing  claiming  the  benefit  of  the  credits  provided  in  subdivi- 
sions (c)  and  (d)  of  section  216;  nor  in  the  case  of  a  nonresident 
alien  individual  if  so  provided  for  in  regulations  prescribed  by  the 
Commissioner  under  section  217. 

(c)  Every  individual,  corporation,  or  partnership  required  to  de- 
duct and  withhold  any  tax  under  this  section  shall  make  return 
thereof  on  or  before  Alarch  first  of  each  year  and  shall  on  or  before 
June  fifteenth  pay  the  tax  to  the  official  of  the  United  States  Gov- 
ernment authorized  to  receive  it.  Every  such  individual,  corpora- 
tion, or  partnership  is  hereby  made  liable  for  such  tax  and  is  here- 
by indemnified  against  the  claims  and  demands  of  any  individual, 
corporation,  or  partnership  for  the  amount  of  any  payments  made 
in  accordance  with  the  provisions  of  this  section. 

(d)  Income  upon  which  any  tax  is  required  to  be  withheld  at  the 
source  under  this  section  shall  be  included  in  the  return  of  the  re- 
cipient of  such  income,  but  any  amount  of  tax  so  withheld  shall  be 
credited  against  the  amount  of  income  tax  as  computed  in  such  re- 
turn. 

(e)  If  any  tax  required  under  this  section  to  be  deducted  and 
withheld  is  paid  by  the  recipient  of  the  income,  it  shall  not  be  re- 
collected from  the  withholding  agent;  nor  in  cases  in  which  the  tax 
is  so  paid  shall  any  penalty  be  imposed  upon  or  collected  from  the 
recipient  of  the  income  or  the  withholding  agent  for  failure  to  re- 
turn or  pay  the  same,  unless  such  failure  was  fraudulent  and  for 
the  purpose  of  evading  payment, 
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Credit  for  Taxes 

Sec.  222.  (a)  That  the  tax  computed  under  Part  II  of  this  title 
shall  be  credited  with : 

(1)  In  the  case  of  a  citizen  of  the  United  States,  the  amount  oi 
any  income,  war-profits  and  excess-profits  taxes  paid  during  the 
taxable  year  to  any  foreign  country,  upon  income  derived  from 
sources  therein,  or  to  any  possession  of  the  United  States;  and 

(2)  In  the  case  of  a  resident  of  the  United  States,  the  amount  of 
any  such  taxes  paid  during  the  taxable  year  to  any  possession  of 
the  United  States  ;   and 

(3)  In  the  case  of  an  alien  resident  of  the  United  States  who  is  a 
citizen  or  subject  of  a  foreign  country  the  amount  of  any  such  taxes 
paid  during  the  taxable  year  to  such  country,  upon  income  derived 
from  sources  therein,  if  such  country,  in  imposing  such  taxes,  allow 
a  similar  credit  to  citizens  of  the  United  States  residing  in  such 
country ;    and 

(4)  In  the  case  of  any  such  individual  who  is  a  member  of  a  part- 
nership or  a  beneficiary  of  an  estate  or  trust,  his  proportionate  share 
of  such  taxes  of  the  partnership  or  the  estate  or  trust  paid  during 
the  taxable  year  to  a  foreign  country  or  to  any  possession  of  the 
United  States,  as  the  case  may  be. 

(b)  If  accrued  taxes  when  paid  dififer  from  the  amounts  claimed 
as  credits  by  the  taxpayer,  or  if  any  tax  paid  is  refunded  in  whole  or 
in  part,  the  taxpayer  shall  notify  the  Commissioner,  who  shall  re- 
determine the  amount  of  the  tax  due  under  part  II  of  this  title  for 
the  year  or  years  affected,  and  the  amount  of  tax  due  upon  such  re- 
determination, if  any,  shall  be  paid  by  the  taxpayer  upon  notice  and 
demand  by  the  collector,  or  the  amount  of  tax  overpaid,  if  any,  shall 
be  credited  or  refunded  to  the  taxpayer  in  accordance  with  the  pro- 
visions of  section  252.  In  the  case  of  such  a  tax  accrued  but  not 
paid,  the  Commissioner  as  a  condition  precedent  to  the  allowance 
of  this  credit  may  require  the  taxpayer  to  give  a  bond  with  sureties 
satisfactory  to  and  to  be  approved  by  the  Commissioner  in  such  pe- 
nal sum  as  the  Commissioner  may  require,  conditioned  for  the  pay- 
ment by  the  taxpayer  of  any  amount  of  tax  found  due  upon  any 
such  redetermination ;  and  the  bond  herein  prescribed  shall  contain 
such  further  conditions  as  the  Commissioner  may  require. 

(c)  These  credits  shall  be  allowed  only  if  the  taxpayer  furnishes 
evidence  satisfactory  to  the  Commissioner  showing  the  amount  of 
income  derived  from  sources  within  such  foreign  country  or  such 
possession  of  the  United  States,  and  all  other  information  necessary 
for  the  computation  of  such  credits. 
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Individual  Returns 

Sec.  223.  That  every  individual  having  a  net  income  for  the  tax- 
able year  of  $1,000  or  over  if  single  or  if  married  and  not  living  with 
husband  or  wife';  or  of  $2,000  or  over  if  married  and  living  with 
husband  or  wife,  shall  make  under  oath  a  return  stating  specifically 
the  items*of  his  gross  income  and  the  deductions  and  credits  allow- 
ed by  this  title.  If  a  husband  and  wife  living  together  have  an  ag- 
gregate net  income  of  $2,000  or  over,  each  shall  make  such  a  return 
unless  the  income  of  each  is  included  in  a  single  joint  return. 

If  the  taxpayer  is  unable  to  make  his  own  return,  the  return  shall 
be  made  by  a  duly  authorized  agent  or  by  the  guardian  or  other 
person  charged  with  the  care  of  the  person  or  property  of  such  tax- 
payer. 

Partnership  Returns 

Sec.  224.  That  every  partnership  shall  make  a  return  for  each 
taxable  year,  stating  specifically  the  items  of  its  gross  income  and 
the  deductions  allowed  by  this  title,  and  shall  include  in  the  re- 
turn the  names  and  addresses  of  the  individuals  who  would  be 
entitled  to  share  in  the  net  income  if  distributed  and  the  amount 
of  the  distributive  share  of  each  individual.  The  return  shall  be 
sworn  to  by  any  one  of  the  partners. 

Fiduciary  Returns 

Sec.  225.  That  every  fiduciary  (except  receivers  appointed  by 
authority  of  law  in  possession  of  part  only  of  the  property  of  an 
individual)  shall  make  under  oath  a  return  for  the  individual,  es- 
tate or  trust  for  which  he  acts  (1)  if  the  net  income  of  such  in- 
dividual is  $1,000  or  over  if  single  or  if  married  and  not  living 
with  husband  or  wife,  or  $2,000  or  over  if  married  and  living  with 
husband  or  wife,  or  (2)  if  the  net  income  of  such  estate  or  trust 
is  $1,000  or  over  or  if  any  beneficiary  of  such  estate  or  trust  is 
a  nonresident  alien,  stating  specifically  the  it.ems  of  the  gross  in- 
come and  the  deductions  and  credits  allowed  by  this  title.  Under 
such  regulations  as  the  Commissioner  with  the  approval  of  the 
Secretary  may  prescribe,  a  return  made  by  one  of  two  or  more 
joint  fiduciaries  and  filed  in  the  office  of  the  collector  of  the  dis- 
trict where  such  fiduciary  resides  shall  be  a  sufficient  compliance 
with  the  above  requirement.  The  fiduciary  shall  make  oath  that 
he  has  sufficient  knowledge  of  the  afifairs  of  such  individual,  es- 
tate or  trust  to  enable  him  to  make  the  return,  and  that  the  same 
is,  to  the  best  of  his  knowledge  and  belief,  true  and  correct. 

Fiduciaries  required  to  make  returns  under  this  Act  shall  be 
subject  to  all  the  provisions  of  this  Act  which  apply  to  individuals. 
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Returns  when  Accounting  Period  Changed 

Sec.  226.  That  if  a  taxpayer,  with  the  approval  of  the  Com- 
missioner, changes  the  basis  of  computing  net  income  from  fiscal 
year  to  calendar  year  a  separate  return  shall  be  made  for  the  pe- 
riod between  the  close  of  the  last  fiscal  year  for  which  return 
was  made  and  the  following  December  31.  If  the  change  is  from 
calendar  year  to  fiscal  year,  a  separate  return  shall  be  made  for 
the  period  between  the  close  of  the  last  calendar  year  for  which 
return  was  made  and  the  date  designated  as  the  close  of  the  fiscal 
year.  If  the  change  is  from  one  fiscal  year  to  another  fiscal  year 
a  separate  return  shall  be  made  for  the  period  between  the  close 
of  the  former  fiscal  year  and  the  date  designated  as  the  close  of 
the  new  fiscal  year.  If  a  taxpayer  making  his  first  return  for  in- 
come tax  keeps  his  accounts  on  the  basis  of  a  fiscal  year  he  shall 
make  a  separate  return  for  the  period  between  the  beginning  of 
the  calendar  year  in  which  such  fiscal  year  ends  and  the  end  of 
such  fiscal  year. 

In  all  of  the  above  cases  the  net  income  shall  be  computed  on, 
the  basis  of  such  period  for  which  separate  return  is  made,  and 
the  tax  shall  be  paid  thereon  at  the  rate  for  the  calendar  year 
in  which  such  period  is  included ;  and  the  credits  provided  in  sub- 
divisions (c)  and  (d)  of  section  216  shall  be  reduced  respectively 
to  amounts  which  bear  the  same  ratio  to  the  full  credits  provided 
in  such  subdivisions  as  the  number  of  months  in  such  period  bears 
to  twelve  months. 

Time  and  Place  for  Filing  Returns 

Sec.  227.  (a)  That  returns  shall  be  made  on  or  before  the 
fifteenth  day  of  the  third  month  following  the  close  of  the  fiscal 
year,  or,  if  the  return  is  made  on  the  basis  of  the  calendar  year, 
then  the  return  shall  be  made  on  or  before  the  fifteenth  day  of 
March.  The  Commissioner  may  grant  a  reasonable  extension  of 
time  for  filing  returns  whenever  in  his  judgment  good  cause  ex- 
ists and  shall  keep  a  record  of  every  such  extension  and  the  rea- 
son therefor.  Except  in  the  case  of  taxpayers  who  are  abroad,  no 
such  extension  shall  be  for  more  than  six  months. 

(b)  Returns  shall  be  made  to  the  collector  for  the  district  in 
which  is  located  the  legal  residence  or  principal  place  of  business 
of  the  person  making  the  return,  or,  if  he  has  no  legal  residence 
or  principal  place  of  business  in  the  United  States,  then  to  the 
collector  at  Baltimore,  Maryland. 

(601) 


§  228  FEDERAL  TAXES  (Appendix 

Understatement  in  Returns 

Sec.  228,  That  if  the  collector  or  deputy  collector  has  reason 
to  believe  that  the  amount  of  any  income  returned  is  understated, 
he  shall  give  due  notice  to  the  taxpayer  making  the  return  to 
show  cause  why  the  amount  of  the  return  should  not  be  increased, 
and  upon  proof  of  the  amount  understated,  may  increase  the  same 
accordingly.  Such  taxpayer  may  furnish  sworn  testimony  to 
prove  any  relevant  facts  and  if  dissatisfied  with  the  decision  of  the 
collector  may  appeal  to  the  Commissioner  for  his  decision,  under 
such  rules  of  procedure  as  may  be  prescribed  by  the  Commissioner 
with  the  approval  of  the  Secretary. 


PART  III.— CORPORATIONS 

Tax  on  Corporations 

Sec.  230.  (a)  That  in  lieu  of  the  taxes  imposed  by  section  10  of 
the  Revenue  Act  of  1916,  as  amended  by  the  Revenue  Act  of  1917, 
and  by  section  4  of  the  Revenue  Act  of  1917,  there  shall  be  levied, 
collected,  and  paid  for  each  taxable  year  upon  the  net  income  of 
every  corporation  a  tax  at  the  following  rates: 

(1)  For  the  calendar  year  1918,  12  per  centum  of  the  amount 
of  the  net  income  in  excess  of  the  credits  provided  in  section  236; 
and 

(2)  For  each  calendar  year  thereafter,  10  per  centum  of  such 
excess  amount. 

(b)  For  the  purposes  of  the  Act  approved  March  21,  1918,  enti- 
tled "An  Act  to  provide  for  the  operation  of  transportation  systems 
while  under  Federal  control,  for  the  just  compensation  of  their 
owners,  and  for  other  purposes,"  five-sixths  of  the  tax  imposed  by 
paragraph  (1)  of  subdivision  (a)  and  four-fifths  of  the  tax  imposed 
by  paragraph  (2)  of  subdivision  (a)  shall  be  treated  as  levied  by 
an  Act  in  amendment  of  Title  I  of  the  Revenue  Act  of  1917. 

Conditional  and  Other  Exemptions 

Sec.  231.  That  the  following  organizations  shall  be  exempt  from 
taxation  under  this  title — 

(1)  Labor,  agricultural,  or  horticultural  organizations; 

(2)  Mutual  savings  banks  not  having  a  capital  stock  represented 
by  shares; 

(3)  Fraternal  beneficiary  societies,  orders,  or  associations,  (a) 
operating  under  the  lodge  system  or  for  the  exclusive  benefit  of  the 
members  of  a  fraternity  itself  operating  under  the  lodge  system,  and 
(b)  providing  for  the  payment  of  life,  sick,  accident,  or  other  bene- 
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fits  to  the  members  of  such  society,  order,  or  association  or  their 
dependents ; 

(4)  Domestic  building  and  loan  associations  and  cooperative 
banks  without  capital  stock  organized  and  operated  for  mutual  pur- 
poses and  without  profit; 

(5)  Cemetery  companies  owned  and  operated  exclusively  for  the 
benefit  of  their  members  ; 

(6)  Corporations  organized  and  operated  exclusively  for  religious, 
charitable,  scientific,  or  educational  purposes,  or  for  the  prevention 
of  cruelty  to  children  or  animals,  no  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any  private  stockholder  or  individual ; 

(7)  Business  leagues,  chambers  of  commerce,  or  boards  of  trade, 
not  organized  for  profit  and  no  part  of  the  net  earnings  of  which 
inures  to  the  benefit  of  any  private  stockholder  or  individual ; 

(8)  Civic  leagues  or  organizations  not  organized  for  profit  but 
operated  exclusively  for  the  promotion  of  social  welfare ; 

(9)  Clubs  organized  and  operated  exclusively  for  pleasure,  rec- 
reation, and  other  nonprofitable  purposes,  no  part  of  the  net  earn- 
ings of  which  inures  to  the  benefit  of  any  private  stockholder  or 
member; 

(10)  Farmers'  or  other  mutual  hail,  cyclone,  or  fire  insurance 
companies,  mutual  ditch  or  irrigation  companies,  mutual  or  co- 
operative telephone  companies,  or  like  organizations  of  a  purely 
local  character,  the  income  of  which  consists  solely  of  assessments, 
dues,  and  fees  collected  from  members  for  the  sole  purpose  of  meet- 
ing expenses ; 

(11)  Farmers',  fruit  growers',  or  like  associations,  organized  and 
operated  as  sales  agents  for  the  purpose  of  marketing  the  products 
of  members  and  turning  back  to  them  the  proceeds  of  sales,  less 
the  necessary  selling  expenses,  on  the  basis  of  the  quantity  of  prod- 
uce furnished  by  them ; 

(12)  Corporations  organized  for  the  exclusive  purpose  of  holding 
title  to  property,  collecting  income  therefrom,  and  turning  over 
the  entire  amount  thereof,  less  expenses,  to  an  organization  which 
itself  is  exempt  from  the  tax  imposed  by  this  title ; 

(13)  Federal  land  banks  and  national  farm-loan  associations  as 
provided  in  section  26  of  the  Act  approved  July  17,  1916,  entitled 
"An  Act  to  provide  capital  for  agricultural  development,  to  create 
standard  forms  of  investment  based  upon  farm  mortgage,  to  equal- 
ize rates  of  interest  upon  farm  loans,  to  furnish  a  market  for  United 
States  bonds,  to  create  Government  depositaries  and  financial  agents 
for  the  United  States,  and  for  other  purposes"; 

(14)  Personal  service  corporations. 
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Net  Income  Defined 

Sec.  232.  That  in  the  case  of  a  corporation  subject  to  the  tax 
imposed  by  section  230  the  term  "net  income"  means  the  gross  in- 
come as  defined  in  section  233  less  the  deductions  allowed  by  sec- 
tion 234,  and  the  net  income  shall  be  computed  on  the  same  basis 
as  is  provided  in  subdivision  (b)  of  section  212  or  in  section  226. 

Gross  Income  Defined 

Sec,  233,  (a)  That  in  the  case  of  a  corporation  subject  to  the 
tax  imposed  by  section  230  the  term  "gross  income"  means  the 
gross  income  as  defined  in  section  213  except  that: 

(1)  In  the  case  of  life  insurance  companies  there  shall  not  be  in- 
cluded in  gross  income  such  portion  of  any  actual  premium  receiv- 
ed from  any  individual  policyholder  as  is  paid  back  or  credited  to 
or  treated  as  an  abatement  of  premium  of  such  policyholder  within 
the  taxable  year. 

(2)  Mutual  marine  insurajice  companies  shall  include  in  gross 
income  the  gross  premiums  collected  and  received  by  them  less 
amounts  paid  for  reinsurance. 

(b)  In  the  case  of  a  foreign  corporation  gross  income  includes 
only  the  gross  income  from  sources  within  the  United  States,  in- 
cluding the  interest  on  bonds,  notes,  and  other  interest-bearing  ob- 
ligations of  residents,  corporate  or  otherwise,  dividends  from  resi- 
dent corporations,  and  including  all  amounts  received  (although 
paid  under  a  contract  for  the  sale  of  goods  or  otherwise)  repre- 
senting profits  on  the  manufacture  and  disposition  of  goods  within 
the  United  States. 

Deductions  Allowed 

Sec.  234.  (a)  That  in  computing  the  net  income  of  a  corpora- 
tion subject  to  the  tax  imposed  by  section  230  there  shall  be  al- 
lowed as  deductions: 

(1)  All  the  ordinary  and  necessary  expenses  paid  or  incurred 
during  the  taxable  year  in  carrying  on  any  trade  or  business,  in- 
cluding a  reasonable  allowance  for  salaries  or  other  compensation 
for  personal  services  actually  rendered,  and  including  rentals  or 
other  payments  required  to  be  made  as  a  condition  to  the  contin- 
ued use  or  possession  of  property  to  which  the  corporation  has  not 
taken  or  is  not  taking  title,  or  in  which  it  has  no  equity ; 

(2)  All  interest  paid  or  accrued  within  the  taxable  year  on  its 
indebtedness,  except  on  indebtedness  incurred  or  continued  to 
purchase  or  carry  obligations  or  securities  (other  than  obligations 
of  the  United  States  issued  after  September  24,  1917)  the  interest 
upon  which  is  wholly  exempt  from  taxation  under  this  title  as  in- 
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come  to  the  taxpayer,  or,  in  the  case  of  a  foreign  corporation,  the 
proportion  of  such  interest  which  the  amount  of  its  gross  income 
from  sources  within  the  United  States  bears  to  the  amount  of  its 
gross  income  from  all  sources  within  and  without  the  United 
States ; 

(3)  Taxes  paid  or  accrued  within  the  taxable  year  imposed  (a) 
by  the  authority  of  the  United  States,  except  income,  war-profits 
and  excess-profits  taxes ;  or  (b)  by  the  authority  of  any  of  its  pos- 
sessions, except  the  amount  of  income,  war-profits  a,nd  excess- 
profits  taxes  allowed  as  a  credit  under  section  238;  or  (c)  by  the 
authority  of  any  State  or  territory,  or  any  county,  school  district, 
municipality,  or  other  taxing  subdivision  of  any  State  or  Territory, 
not  including  those  assessed  against  local  benefits  of  a  kind  tending 
to  increase  the  value  of  the  property  assessed ;  or  (d)  in  the  case 
of  a  domestic  corporation,  by  the  authority  of  any  foreign  country, 
except  the  amount  of  income,  war-profits  and  excess-profits  taxes 
allowed  as  a  credit  under  section  238;  or  (e)  in  the  case  of  a  for- 
eign corporation,  by  the  authority  of  any  foreign  country  (except 
income,  war-profits  and  excess-profits  taxes,  and  taxes  assessed 
against  local  benefits  of  a  J<ind  tending  to  increase  the  value  of  the 
property  assessed),  upon  the  property  or  business:  Provided,  That 
in  the  case  of  obligors  specified  in  subdivision  (b)  of  section  221 
no  deduction  for  the  payment  of  the  tax  imposed  by  this  title  or 
any  other  tax  paid  pursuant  to  the  contract  or  provision  referred 
to  in  that  subdivision,  shall  be  allowed: 

(4)  Losses  sustained  during  the  taxable  year  and  not  compen- 
sated for  by  insurance  or  otherwise; 

(5)  Debts  ascertained  to  be  worthless  and  charged  off  within  the 
taxable  year; 

(6)  Amounts  received  as  dividends  from  a  corporation  which  is 
taxable  under  this  title  upon  its  net  income,  and  amounts  received 
as  dividends  from  a  personal  service  corporation  out  of  earnings 
or  profits  upon  which  income  tax  has  been  imposed  by  Act  of 
Congress; 

(7)  A  reasonable  allowance  for  the  exhaustion,  wear  and  tear  of 
property  used  in  the  trade  or  business,  including  a  reasonable  al- 
lowance for  obsolescence; 

(8)  In  the  case  of  buildings,  machinery,  equipment,  or  other 
facilities,  constructed,  erected,  installed,  or  acquired,  on  or  after 
April  6,  1917,  for  the  production  of  articles  contributing  to  the 
prosecution  of  the  present  war,  and  in  the  case  of  vessels  construct- 
ed or  acquired  on  or  after  such  date  for  the  transportation  of  ar- 
ticles or  men  contributing  to  the  prosecution  of  the  present  war, 
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there  shall  be  allowed  a  reasonable  deduction  for  the  amortization 
of  such  part  of  the  cost  of  such  facilities  or  vessels  as  has  been 
borne  by  the  taxpayer,  but  not  again  including  any  amount  other- 
wise allowed  under  this  title  or  previous  Acts  of  Congress  as  a 
deduction  in  computing  net  income.  At  any  time  within  three 
years  after  the  termination  of  the  present  war,  the  Commission- 
er may,  and  at  the  request  of  the  taxpayer  shall,  reexamine  the  re- 
turn, and  if  he  then  finds  as  a  result  of  an  appraisal  or  from  other 
evidence  that  the  deduction  originally  allowed  was  incorrect,  the 
taxes  imposed  by  this  title  and  by  Title  III  for  the  year  or  years 
affected  shall  be  redetermined;  and  the  amount  of  tax  due  upon 
such  redetermination,  if  any,  shall  be  paid  upon  notice  and  demand 
by  the  collector,  or  the  amount  of  tax  overpaid,  if  any,  shall  be 
credited  or  refunded  to  the  taxpayer  in  accordance  with  the  pro- 
visions of  section  252. 

(9)  In  the  case  of  mines,  oil  and  gas  wells,  other  natural  depos- 
its, and  timber,  a  reasonable  allowance  for  depletion  and  for  de- 
preciation of  improvements,  according  to  the  peculiar  conditions  in 
each  case,  based  upon  cost  including  cost  of  development  not  oth- 
erwise deducted :  Provided,  That  in  the  case  of  such  pi^perties 
acquired  prior  to  March  1,  1913,  the  fair  market  value  of  the  prop- 
erty (or  the  taxpayer's  interest  therein)  on  that  date  shall  be  taken 
in  lieu  of  cost  up  to  that  date :  Provided,  further.  That  in  the  case 
of  mines,  oil  and  gas  wells,  discovered  by  the  taxpayer,  on  or  after 
March  1,  1913,  and  not  acquired  as  the  result  of  purchase  of  a 
proven  tract  or  lease,  where  the  fair  market  value  of  the  property  is 
materially  disproportionate  to  the  cost,  the  depletion  allowance 
shall  be  based  upon  the  fair  market  value  of  the  property  at  the 
date  of  the  discovery,  or  within  thirty  days  thereafter;  such  rea- 
sonable allowance  in  all  the  above  cases  to  be  made  under  rules  and 
regulations  to  be  prescribed  by  the  Commissioner  with  the  ap- 
proval of  the  Secretary.  In  the  case  of  leases,  the  deductions  al- 
lowed by  this  paragraph  shall  be  equitably  apportioned  between  the 
lessor  and  lessee. 

(10)  In  the  case  of  insurance  companies,  in  addition  to  the 
above :  (a)  The  net  addition  required  by  law  to  be  made  within 
the  taxable  year  to  reserve  funds  (including  in  the  case  of  assess- 
ment insurance  companies  the  actual  deposit  of  sums  with  State 
or  Territorial  officers  pursuant  to  law  as  additions  to  guarantee  or 
reserve  funds)  ;  and  (b)  the  sums  other  than  dividends  paid  within 
the  taxable  year  on  policy  and  annuity  contracts; 

(11)  In  the  case  of  corporations  issuing  policies  covering  life, 
health,  and  accident  insurance  combined  in  one  policy  issued  on 
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the  weekly  premium  payment  plan  continuing  for  life  and  not  sub- 
ject to  cancellation,  in  addition  to  the  above,  such  portion  of  the 
net  addition  (not  required  by  law)  made  within  the  taxable  year  to 
reserve  funds  as  the  Commissioner  finds  to  be  required  for  the  pro- 
tection of  the  holders  of  such  policies  only ; 

(12)  In  the  case  of  mutual  marine  insurance  companies,  there 
shall  be  allowed,  in  addition  to  the  deductions  allowed  in  para- 
graphs (1)  to  (10),  inclusive,  amounts  repaid  to  policyholders  on 
account  of  premiums  previously  paid  by  them,  and  interest  paid 
upon  such  amounts  between  the  ascertainment  and  the  payment 
thereof ; 

(13)  In  the  case  of  mutual  insurance  companies  (other  than 
mutual  life  or  mutual  marine  insurance  companies)  requiring  their 
members  to  make  premium  deposits  to  provide  for  losses  and  ex- 
penses, there  shall  be  allowed,  in  addition  to  the  deductions  allowed 
in  paragraphs  (1)  to  (10),  inclusive  (unless  otherwise  allowed  un- 
der such  paragraphs)  the  amount  of  premium  deposits  returned  to 
their  policyholders  and  the  amount  of  premium  deposits  retained 
for  the  payment  of  losses,  expenses,  and  reinsurance  reserves ; 

(14)  (a)  At  the  time  of  filing  return  for  the  taxable  year  1918 
a  taxpayer  may  file  a  claim  in  abatement  based  on  the  fact  that 
he  has  sustained  a  substantial  loss  (whether  or  not  actually  realized 
by  sale  or  other  disposition)  resulting  from  any  material  reduction 
(not  due  to  temporary  fluctuation)  of  the  value  of  the  inventory 
for  such  taxable  year,  or  from  the  actual  payment  after  the  close 
of  such  taxable  year  of  rebates  in  pursuance  of  contracts  entered 
into  during  such  year  upon  sales  made  during  such  year.  In  such 
case  payment  of  the  amount  of  the  tax  covered  by  such  claim  shall 
not  be  required  until  the  claim  is  decided,  but  the  taxpayer  shall 
accompany  his  claim  with  a  bond  in  double  the  amount  of  the  tax 
covered  by  the  claim,  with  sureties  satisfactory  to  the  Commis- 
sioner, conditioned  for  the  payment  of  any  part  of  such  tax  found 
to  be  due,  with  interest.  If  any  part  of  such  claim  is  disallowed 
then  the  remainder  of  the  tax  due  shall  on  notice  and  demand  by 
the  collector  be  paid  by  the  taxpayer  with  interest  at  the  rate  of 
1  per  centum  per  month  from  the  time  the  tax  would  have  been 
due  had  no  such  claim  been  filed.  If  it  is  shown  to  the  satisfaction 
of  the  Commissioner  that  such  substantial  loss  has  been  sustained, 
then  in  computing  the  taxes  imposed  by  this  title  and  by  Title  III 
the  amount  of  such  loss  shall  be  deducted  from  the  net  income, 
(b)  If  no  such  claim  is  filed,  but  it  is  shown  to  the  satisfaction  of 
the  Commissioner  that  during  the  taxable  year  1919  the  taxpayer 
has  sustained  a  substantial  loss  of  the  character  above  described 
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then  the  amount  of  such  loss  shall  be  deducted  from  the  net  income 
for  the  taxable  year  1918  and  the  taxes  imposed  by  this  title  and 
by  Title  III  for  such  year  shall  be  redetermined  accordingly.  Any 
amount  found  to  be  due  to  the  taxpayer  upon  the  basis  of  such  re- 
determination shall  be  credited  or  refunded  to  the  taxpayer  in  ac- 
cordance with  the  provisions  of  section  252. 

(b)  In  the  case  of  a  foreign  corporation  the  deductions  allowed 
in  subdivision  (a),  except  those  allowed  in  paragraph  (2)  and  in 
clauses  (a),  (b),  and  (c)  of  paragraph  (3)  shall  be  allowed  only  if 
and  to  the  extent  that  they  are  connected  with  income  arising  from 
a  source  within  the  United  States ;  and  the  proper  apportionment 
and  allocation  of  the  deductions  with  respect  to  sources  of  income 
within  and  without  the  United  States  shall  be  determined  under 
rules  and  regulations  prescribed  by  the  Commissioner  with  the 
approval  of  the  Secretary. 

Items  not  Deductible 

Sec.  235.  That  in  computing  net  income  no  deduction  shall  in 
any  case  be  allowed  in  respect  of  any  of  the  items  specified  in  sec- 
tion 215. 

Credits  Allowed 

Sec.  236.  That  for  the  purpose  only  of  the  tax  imposed  by  sec- 
tion 230  there  shall  be  allowed  the  following  credits: 

(a)  The  amount  received  as  interest  upon  obligations  of  the 
United  States  and  bonds  issued  by  the  War  Finance  Corporation, 
which  is  included  in  gross  income  under  section  233 ; 

(b)  The  amount  of  any  taxes  imposed  by  Title  III  for  the  same 
taxable  year:  Provided,  that  in  the  case  of  a  corporation  which 
makes  return  for  a  fiscal  year  beginning  in  1917  and  ending  in  1918, 
in  computing  the  tax  as  provided  in  subdivision  (a)  of  section  205, 
the  tax  computed  for  the  entire  period  under  Title  II  of  the  Rev- 
enue Act  of  1917  shall  be  credited  against  the  net  income  computed 
for  the  entire  period  under  Title  I  of  the  Revenue  Act  of  1916  as 
amended  by  the  Revenue  Act  of  1917  and  under  Title  I  of  the 
Revenue  Act  of  1917,  and  the  tax  computed  for  the  entire  period 
under  Title  III  of  this  act  at  the  rates  prescribed  for  the  calendar 
year  1918  shall  be  credited  against  the  net  income  computed  for  the 
entire  period  under  this  title;  and 

(c)  In  the  case  of  a  domestic  corporation,  $2,000. 

Payment  of  Tax  at  Source 

Sec.  237.  That  in  the  case  of  foreign  corporations  subject  to  taxa- 
tion under  this  title  not  engaged  in  trade  or  business  within  the 
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United  States  and  not  having  any  office  or  place  of  business  there- 
in, there  shall  be  deducted  and  withheld  at  the  source  in  the  same 
manner  and  upon  the  same  items  of  income  as  is  provided  in  sec- 
tion 221  a  tax  equal  to  10  per  centum  thereof,  and  such  tax  shall 
be  returned  and  paid  in  the  same  manner  and  subject  to  the  same 
conditions  as  provided  in  that  section:  Provided,  that  in  the  case 
of  interest  described  in  subdivision  (b)  of  that  section  the  deduc- 
tion and  withholding  shall  be  at  the  rate  of  2  per  centum. 

Credit  for  Taxes 

Sec.  238.  (a)  That  in  the  case  of  a  domestic  corporation  the 
total  taxes  imposed  for  the  taxable  year  by  this  title  and  by  Title 
III  shall  be  credited  with  the  amount  of  any  income,  war-profits 
and  excess-profits  taxes  paid  during  the  taxable  year  to  any  foreign 
country,  upon  income  derived  from  sources  therein,  or  to  any 
possession  of  the  United  States. 

If  accrued  taxes  when  paid  differ  from  the  amounts  claimed  as 
credits  by  the  corporation,  or  if  any  tax  paid  is  refunded  in  whole 
or  in  part,  the  corporation  shall  at  once  notify  the  Commissioner 
who  shall  redetermine  the  amount  of  the  taxes  due  under  this  title 
and  under  Title  III  for  the  year  or  years  affected,  and  the  amount 
of  taxes  due  upon  such  redetermination,  if  any,  shall  be  paid  by  the 
corporation  upon  notice  and  demand  by  the  collector,  or  the  amount 
of  taxes  overpaid,  if  any,  shall  be  credited  or  refunded  to  the  cor- 
poration in  accordance  with  the  provisions  of  section  252.  In  the 
case  of  such  a  tax  accrued  but  not  paid,  the  Commissioner  as  a  con- 
dition precedent  to  the  allowance  of  this  credit  may  require  the 
corporation  to  give  a  bond  with  sureties  satisfactory  to  and  to  be 
approved  by  him  in  such  penal  sum  as  he  may  require,  conditioned 
for  the  payment  by  the  taxpayer  of  any  amount  of  taxes  found  due 
upon  any  such  redetermination ;  and  the  bond  herein  prescribed 
shall  contain  such  further  conditions  as  the  Commissioner  may  re- 
quire. 

(b)  This  credit  shall  be  allowed  only  if  the  taxpayer  furnishes 
evidence  satisfactory  to  the  Commissioner  showing  the  amount  of 
income  derived  from  sources  within  such  foreign  country  or  such 
possession  of  the  United  States,  as  the  case  may  be,  and  all  other 
information  necessary  for  the  computation  of  such  credit. 

(c)  If  a  domestic  corporation  makes  a  return  for  a  fiscal  year  be- 
ginning in  1917  and  ending  in  1918,  only  that  proportion  of  this 
credit  shall  be  allowed  which  the  part  of  such  period  within  the 
calendar  year  1918  bears  to  the  entire  period. 
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Corporation  Returns 

Sec.  239.  That  every  corporation  subject  to  taxation  under  this 
title  and  every  personal  service  corporation  shall  make  a  return, 
stating  specifically  the  items  of  its  gross  income  and  the  deductions 
and  credits  allowed  by  this  title.  The  return  shall  be  sworn  to  by 
the  president,  vice  president,  or  other  principal  officer  and  by  the 
treasurer  or  assistant  treasurer.  If  any  foreign  corporation  has  no 
office  or  place  of  business  in.  the  United  States  but  has  an  agent 
in  the  United  States,  the  return  shall  be  made  by  the  agent.  In 
cases  where  receivers,  trustees  in  bankruptcy,  or  assignees  are 
operating  the  property  or  business  of  corporations,  such  receivers, 
trustees,  or  assignees  shall  make  returns  for  such  corporations  in 
the  same  manner  and  form  as  corporations  are  required  to  make  re- 
turns. Any  tax  due  on  the  basis  of  such  returns  made  by  receivers, 
trustees,  or  assignees  shall  be  collected  in  the  same  manner  as  if 
collected  from  the  corporations  of  whose  business  or  property  they 
have  custody  and  control. 

Returns  made  under  this  section  shall  be  subject  to  the  provisions 
of  sections  226  and  228. 

When  return  is  made  under  section  226  the  credit  provided  in 
subdivision  (c)  of  section  236  shall  be  reduced  to  an  amount  which 
bears  the  same  ratio  to  the  full  credit  therein  provided  as  the  num- 
ber of  months  in  the  period  for  which  such  return  is  made  bears  to 
twelve  months. 

Consolidated  Returns 

Sec.  240.  (a)  That  corporations  which  are  affiliated  within  the 
meaning  of  this  section  shall,  under  regulations  to  be  prescribed  by 
the  Commissioner  with  the  approval  of  the  Secretary,  make  a  con- 
solidated return  of  net  income  and  invested  capital  for  the  purposes 
of  this  title  and  Title  III,  and  the  taxes  thereunder  shall  be  com- 
puted and  determined  upon  the  basis  of  such  return:  Provided, 
that  there  shall  be  taken  out  of  such  consolidated  net  income  and 
invested  capital,  the  net  income  and  invested  capital  of  any  such 
affiliated  corporation  organized  after  August  1,  1914,  and  not  suc- 
cessor to  a  then  existing  business,  50  per  centum  or  more  of  whose 
gross  income  consists  of  gains,  profits,  commissions,  or  other  in- 
come, derived  from  a  government  contract  or  contracts  made  be- 
tween April  6,  1917,  and  November  11,  1918,  both  dates  inclusive. 
In  such  case  the  corporation  so  taken  out  shall  be  separately  as- 
sessed on  the  basis  of  its  own  invested  capital  and  net  income  and 
the  remainder  of  such  affiliated  group  shall  be  assessed  on  the  basis 
of  the  remaining  consolidated  invested  capital  and  net  income. 

(610) 


Appendix)  text  of  revenue  act  of  1918  §  241 

In  any  case  in  which  a  tax  is  assessed  upon  the  basis  of  a  con- 
solidated return,  the  total  tax  shall  be  computed  in  the  first  instance 
as  a  unit  and  shall  then  be  assessed  upon  the  respective  affiliated 
corporations  in  such  proportions  as  may  be  agreed  upon  among 
them,  or,  in  the  absence  of  any  such  agreement,  then  on  the  basis  of 
the  net  income  properly  assignable  to  each.  There  shall  be  allowed 
in  computing  the  income  tax  only  one  specific  credit  of  $2,000  (as 
provided  in  section  236)  ;  in  computing  the  war-profits  credit  (as 
provided  in  section  311)  only  one  specific  exemption  of  $3,000;  and 
in  computing  the  excess-profits  credit  (as  provided  in  section  312) 
only  one  specific  exemption  of  $3,000. 

(b)  For  the  purpose  of  this  section  two  or  more  domestic  corpo- 
rations shall  be  deemed  to  be  affiliated  (1)  if  one  corporation  owns 
directly  or  controls  through  closely  affdiated  interests  or  by  a  nomi- 
nee or  nominees  substantially  all  the  stock  of  the  other  or  others, 
or  (2)  if  substantially  all  the  stock  of  two  or  more  corporations  is 
owned  or  controlled  by  the  same  interests. 

(c)  For  the  purposes  of  section  238  a  domestic  corporation  which 
owns  a  majority  of  the  voting  stock  of  a  foreign  corporation  shall 
be  deemed  to  have  paid  the  same  proportion  of  any  income,  war- 
profits  and  excess-profits  taxes  paid  (but  not  including  taxes  ac- 
crued) by  such  foreign  corporation  during  the  taxable  year  to  any 
foreign  country  or  to  any  possession  of  the  United  States  upon  in- 
come derived  from  sources  without  the  United  States,  which  the 
amount  of  any  dividends  (not  deductible  under  section  234)  re- 
ceived by  such  domestic  corporation  from  such  foreign  corporation 
during  the  taxable  year  bears  to  the  total  taxable  income  of  such 
foreign  corporation  upon  or  with  respect  to  which  such  taxes  were 
paid :  Provided,  that  in  no  such  case  shall  the  amount  of  the  credit 
for  such  taxes  exceed  the  amount  of  such  dividends  (not  deductible 
under  section  234)  received  by  such  domestic  corporation  during 
the  taxable  year. 

Time  and  Place  for  Filing  Returns 

Sec.  241.  (a)  That  returns  of  corporations  shall  be  made  at  the 
same  time  as  is  provided  in  subdivision  (a)  of  section  227. 

(b)  Returns  shall  be  made  to  the  collector  of  the  district  in 
which  is  located  the  principal  place  of  business  or  principal  office 
or  agency  of  the  corporation,  or,  if  it  has  no  principal  place  of  busi- 
ness or  principal  office  or  agency  in  the  United  States,  then  to  the 
collector  at  Baltimore,  Maryland. 

(611) 


§  250  FEDERAL  TAXES  (Appendix 


PAUT  IV.— ADMINISTKATIVE  PROVISIONS 

Payment  of  Taxes 

Sec.  250.  (a)  That  except  as  otherwise  provided  in  this  section 
and  sections  221  and  237  the  tax  shall  be  paid  in  four  installments, 
each  consisting  of  one-fourth  of  the  total  amount  of  the  tax.  The 
first  installment  shall  be  paid  at  the  time  fixed  by  law  for  filing 
the  return,  and  the  second  installment  shall  be  paid  on  the  fifteenth 
day  of  the  third  month,  the  third  installment  on  the  fifteenth  day 
of  the  sixth  month,  and  the  fourth  installment  on  the  fifteenth 
day  of  the  ninth  month,  after  the  time  fixed  by  law  for  filing  the 
return.  Where  an  extension  of  time  for  filing  a  return  is  granted, 
the  time  for  payment  of  the  first  installment  shall  be  postponed 
until  the  date  of  the  expiration  of  the  period  of  the  extension,  but 
the  time  for  payment  of  the  other  installments  shall  not  be  post- 
poned unless  the  Commissioner  so  provides  in  granting  the  exten- 
sion. In  any  case  in  which  the  time  for  the  payment  of  any  in- 
stallment is  at  the  request  of  the  taxpayer  thus  postponed,  there 
shall  be  added  as  part  of  such  installment  interest  thereon  at  the 
rate  of  %  of  1  per  centum  per  month  from  the  time  it  would  have 
been  due  if  no  extension  had  been  granted,  until  paid.  If  any  in- 
stallment is  not  paid  when  due,  the  whole  amount  of  the  tax  un- 
paid shall  become  due  and  payable  upon  notice  and  demand  by  the 
collector. 

The  tax  may  at  the  option  of  the  taxpayer  be  paid  in  a  single 
payment  instead  of  in  installments,  in  which  case  the  total  amount 
shall  be  paid  on  or  before  the  time  fixed  by  law  for  filing  the  return, 
or,  where  an  extension  of  time  for  filing  the  return  has  been  grant- 
ed, on  or  before  the  expiration  of  the  period  of  such  extension. 

(b)  As  soon  as  practicable  after  the  return  is  filed,  the  Com- 
missioner shall  examine  it.  If  it  then  appears  that  the  correct 
amount  of  the  tax  is  greater  or  less  than  that  shown  in  the  return, 
the  installments  shall  be  recomputed.  If  the  amount  already  paid 
exceeds  that  which  should  have  been  paid  on  the  basis  of  the  in- 
stallments as  recomputed,  the  excess  so  paid  shall  be  credited 
against  the  subsequent  installments;  and  if  the  amount  already 
paid  exceeds  the  correct  amount  of  the  tax,  the  excess  shall  be 
credited  or  refunded  to  the  taxpayer  in  accordance  with  the  provi- 
sions of  section  252. 

If  the  amount  already  paid  is  less  than  that  which  should  have 
been  paid,  the  difference  shall,  to  the  extent  not  covered  by  any 
credits  then  due  to  the  taxpayer  under  section  252,  be  paid  upon 
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notice  and  demand  by  the  collector.  In  such  case  if  the  return  is 
made  in  good  faith  and  the  understatement  of  the  amount  in  the 
return  is  not  due  to  any  fault  of  the  taxpayer,  there  shall  be  ho 
penalty  because  of  such  understatement.  If  the  understatement  is 
due  to  negligence  on  the  part  of  the  taxpayer,  but  without  intent 
to  defraud,  there  shall  be  added  as  part  of  the  tax  5  per  centum 
of  the  total  amount  of  the  deficiency,  plus  interest  at  the  rate  of  1 
per  centum  per  month  on  the  amount  of  the  deficiency  of  each  in- 
stallment from  the  time  the  installment  was  due. 

If  the  understatement  is  false  or  fraudulent  with  intent  to  evade 
the  tax,  then,  in  lieu  of  the  penalty  provided  by  section  3176  of 
the  Revised  Statutes,  as  amended,  for  false  or  fraudulent  returns 
willfully  made,  but  in  addition  to  other  penalties  provided  by  law 
for  false  or  fraudulent  returns,  there  shall  be  added  a«  part  of  the 
tax  50  per  centum  of  the  amount  of  the  deficiency. 

(c)  If  the  return  is  made  pursuant  to  section  3176  of  the  Revised 
Statutes  as  amended,  the  amount  of  tax  determined  to  be  due  un- 
der such  return  shall  be  paid  upon  notice  and  demand  by  the  col- 
lector. 

(d)  Except  in  the  case  of  false  or  fraudulent  returns  with  intent 
to  evade  the  tax,  the  amount  of  tax  due  under  any  return  shall  be 
determined  and  assessed  by  the  Commissioner  within  five  years 
after  the  return  was  due  or  was  made,  and  no  suit  or  proceeding  for 
the  collection  of  any  tax  shall  be  begun  after  the  expiration  of  five 
years  after  the  date  when  the  return  was  due  or  was  made.  In 
the  case  of  such  false  or  fraudulent  returns,  the  amount  of  tax  due 
may  be  determined  at  any  time  after  the  return  is  filed,  and  the  tax 
may  be  collected  at  any  time  after  it  becomes  due. 

(e)  If  any  tax  remains  unpaid  after  the  date  when  it  is  due, 
and  for  ten  days  after  notice  and  demand  by  the  collector,  then, 
except  in  the  case  of  estates  of  insane,  deceased,  or  insolvent  per- 
sons, there  shall  be  added  as  part  of  the  tax  the  sum  of  five  per 
centum  on  the  amount  due  but  unpaid,  plus  interest  at  the  rate 
of  1  per  centum  per  month  upon  such  amount  from  the  time  it 
became  due:  Provided,  that  as  to  any  such  amount  which  is  the 
subject  of  a  bona  fide  claim  for  abatement  such  sum  of  5  per 
centum  shall  not  be  added  and  the  interest  from  the  time  the 
amount  was  due  until  the  claim  is  decided  shall  be  at  the  rate  of 
3^  of  1  per  centum  per  month. 

In  the  case  of  the  first  installment  provided  for  in  subdivision 
(a)  the  instructions  printed  on  the  return  shall  be  deemed  suffi- 
cient notice  of  the  date  when  the  tax  is  due  and  sufficient  demand, 
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and   the   taxpayer's  computation  of  the  tax  on  the   return   shall 
be  deemed  sufficient  notice  of  the  amount  due. 

(f)  In  any  case  in  which  in  order  to  enforce  payment  of  a  tax 
it  is  necessary  for  a  collector  to  cause  a  warrant  of  distraint  to  be 
served,  there  shall  also  be  added  as  part  of  the  tax  the  sum  of  $5. 

(g)  If  the  Commissioner  finds  that  a  taxpayer  designs  quickly  to 
depart  from  the  United  States  or  to  remove  his  property  there- 
from, or  to  conceal  himself  or  his  property  therein,  or  to  do  any 
other  act  tending  to  prejudice  or  to  render  wholly  or  partly  in- 
effectual proceedings  to  collect  the  tax  for  the  taxable  year  then 
last  past  or  the  taxable  year  then  current  unless  such  proceedings 
be  brought  without  delay,  the  Commissioner  shall  declare  the 
taxable  period  for  such  taxpayer  terminated  at  the  end  of  the 
calendar  month  then  last  past  and  shall  cause  notice  of  such  find- 
ing and  declaration  to  be  given  the  taxpayer,  together  with  a 
demand  for  immediate  payment  of  the  tax  for  the  taxable  period 
so  declared  terminated  and  of  the  tax  for  the  preceding  taxable 
year  or  so  much  of  said  tax  as  is  unpaid,  whether  or  not  the  time 
otherwise  allowed  by  law  for  filing  return  and  paying  the  tax  has 
expired;  and  such  taxes  shall  thereupon  become  immediately  due 
and  payable.  In  any  action  or  suit  brought  to  enforce  payment  of 
taxes  made  due  and  payable  by  virtue  of  the  provisions  of  this 
subdivision  the  finding  of  the  Commissioner,  made  as  herein  pro- 
vided, whether  made  after  notice  to  the  taxpayer  or  not,  shall  be 
for  all  purposes  presumptive  evidence  of  the  taxpayer's  design.  A 
taxpayer  who  is  not  in  default  in  making  any  return  or  paying 
income,  war  profits,  or  excess-profits  tax  under  any  Act  of  Con- 
gress may  furnish  to  the  United  States,  under  regulations  to  be 
prescribed  by  the  Commissioner  with  the  approval  of  the  Secre- 
tary, security  approved  by  the  Commissioner  that  he  will  duly 
make  the  return  next  thereafter  required  to  be  filed  and  pay  the 
tax  next  thereafter  required  to  be  paid.  The  Commissioner  may 
approve  and  accept  in  like  manner  security  for  return  and  pay- 
ment of  taxes  made  due  and  payable  by  virtue  of  the  provisions  of 
this  subdivision,  provided  the  taxpayer  has  paid  in  full  all  other 
income,  war  profits,  or  excess-profits  taxes  due  from  him  under 
any  Act  of  Congress.  If  security  is  approved  and  accepted  pur- 
suant to  the  provisions  of  this  subdivision  and  such  further  or 
other  security  with  respect  to  the  tax  or  taxes  covered  thereby  is 
given  as  the  Commissioner  shall  from  time  to  time  find  necessary 
and  require,  payment  of  such  taxes  shall  not  be  enforced  by  any 
proceedings  under  the  provisions  of  this  subdivision  prior  to  the 
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expiration  of  the  time  otherwise  allowed  for  paying  such  respective 
taxes. 

Receipts  for  Taxes 

Sec.  251.  That  every  collector  to  whom  any  payment  of  any 
tax  is  made  under  the  provisions  of  this  title  shall  upon  request 
give  to  the  person  making  such  payment  a  full  written  or  printed 
receipt,  stating  the  amount  paid  and  the  particular  account  for 
which  such  payment  was  made ;  and  whenever  any  debtor  pays 
taxes  on  account  of  payments  made  or  to  be  made  by  him  to 
separate  creditors  the  collector  shall,  if  requested  by  such  debtor, 
give  a  separate  receipt  for  the  tax  paid  on  account  of  each  creditor 
in  such  form  that  the  debtor  can  conveniently  produce  such  re- 
ceipts separately  to  his  several  creditors  in  satisfaction  of  their 
respective  demands  up  to  the  amounts  stated  in  the  receipts;  and 
such  receipt  shall  be  sufficient  evidence  in  favor  of  such  debtor  to 
justify  him  in  withholding  from  his  next  payment  to  his  creditor 
the  amount  therein  stated;  but  the  creditor  may,  upon  giving  to 
his  debtor  a  full  written  receipt  acknowledging  the  payment  to 
him  of  any  sum  actually  paid  and  accepting  the  amount  of  tax  paid 
as  aforesaid  (specifying  the  same)  as  a  further  satisfaction  of  the 
debt  to  that  amount,  require  the  surrender  to  him  of  such  collec- 
tor's receipt. 

Refunds 

Sec.  252.  That  if,  upon  examination  of  any  return  of  income 
made  pursuant  to  this  Act,  the  Act  of  August  5,  1909,  entitled  "An 
Act  to  provide  revenue,  equalize  duties,  and  encourage  the  indus- 
tries of  the  United  States,  and  for  other  purposes,"  the  Act  of  Oc- 
tober 3,  1913,  entitled  "An  Act  to  reduce  tariff  duties  and  to  pro- 
vide revenue  for  the  Government,  and  for  other  purposes,"  the 
Revenue  Act  of  1916,  as  amended,  or  the  Revenue  Act  of  1917,  it 
appears  that  an  amount  of  income,  war  profits  or  excess-profits 
tax  has  been  paid  in  excess  of  that  properly  due,  then,  notwith- 
standing the  provisions  of  section  3228  of  the  Revised  Statutes, 
the  amount  of  the  excess  shall  be  credited  against  any  income,  war 
profits  or  excess-profits  taxes,  or  installment  thereof,  then  due  from 
the  taxpayer  under  any  other  return,  and  any  balance  of  such  ex- 
cess shall  be  immediately  refunded  to  the  taxpayer:  Provided 
That  no  such  credit  or  refund  shall  be  allowed  or  made  after  five 
years  from  the  date  when  the  return  was  due,  unless  before  the 
expiration  of  such  five  years  a  claim  therefor  is  filed  by  the  tax- 
payer. 
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Penalties 

Sec.  253.  That  any  individual,  corporation,  or  partnership  re- 
quired under  this  title  to  pay  or  collect  any  tax,  to  make  a  return  or 
to  supply  information,  who  fails  to  pay  or  collect  such  tax,  to  make 
such  return,  or  to  supply  such  information  at  the  time  or  times  re- 
quired under  this  title,  shall  be  liable  to  a  penalty  of  not  more  than 
$1,(XX).  Any  individual,  corporation,  or  partnership,  or  any  officer 
or  employee  of  any  corporation  or  member  or  employee  of  a  part- 
nership, who  willfully  refuses  to  pay  or  collect  such  tax,  to  make 
such  return,  or  to  supply  such  information  at  the  time  or  times  re- 
quired under  this  title,  or  who  willfully  attempts  in  any  manner  to 
defeat  or  evade  the  tax  imposed  by  this  title,  shall  be  guilty  of  a 
misdemeanor  and  shall  be  fined  not  more  than  $10,000  or  imprison- 
ed for  not  more  than  one  year,  or  both,  together  with  the  costs  of 
prosecution. 

Returns  of  Payments  of  Dividends 

Sec.  254.  That  every  corporation  subject  to  the  tax  imposed  by 
this  title  and  every  personal  service  corporation  shall,  when  re- 
quired by  the  Commissioner,  render  a  correct  return  duly  verified 
under  oath,  of  its  payments  of  dividends,  stating  the  name  and  ad- 
dress of  each  stockholder,  the  number  of  shares  owned  by  him, 
and  the  amount  of  dividends  paid  to  him. 

Returns  of  Brokers 

Sec.  255.  That  every  individual,  corporation,  or  partnership 
doing  business  as  a  broker  shall,  when  required  by  the  Commis- 
sioner, render  a  correct  return  duly  verified  under  oath,  under  such 
rules  and  regulations  as  the  Commissioner,  with  the  approval  of 
the  Secretary,  may  prescribe,  showing  the  names  of  customers  for 
whom  such  individual,  corporation,  or  partnership  has  transacted 
any  business,  with  such  details  as  to  the  profits,  losses,  or  other 
information  which  the  Commissioner  may  require,  as  to  each  of 
such  customers,  as  will  enable  the  Commissioner  to  determine 
whether  all  income  tax  due  on  profits  or  gains  of  such  customers 
has  been  paid. 

Information  at  Source 

Sec.  256.  That  all  individuals,  corporations,  and  partnerships,  in 
whatever  capacity  acting,  including  lessees  or  mortgagors  of  real  or 
personal  property,  fiduciaries,  and  employers,  making  payment  to 
another  individual,  corporation,  or  partnership,  of  interest,  rent, 
salaries.  Wages,  premiums,  annuities,  compensations,  remunerations, 
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emoluments,  or  other  fixed,  or  determinable  gains,  profits,  and  in- 
come (other  than  payments  described  in  sections  254  and  255),  of 
$1,000  or  more  in  any  taxable  year,  or,  in  the  case  of  such  payments 
made  by  the  United  States,  the  officers  or  employees  of  the  United 
States  having  information  as  to  such  payments  and  required  to 
make  returns  in  regard  thereto  by  the  regulations  hereinafter  pro- 
vided for,  shall  render  a  true  and  accurate  return  to  the  Commission- 
er, under  such  regulations  and  in  such  form  and  manner  and  to  such 
extent  as  may  be  prescribed  by  him  with  the  approval  of  the  Sec- 
retary, setting  forth  the  amount  of  such  gains,  profits,  and  income, 
and  the  name  and  address  of  the  recipient  of  such  payment. 

Such  returns  may  be  required,  regardless  of  amounts,  (1)  in  the 
case  of  payments  of  interest  upon  bonds,  mortgages,  deeds  of  trust, 
or  other  similar  obligations  of  corporations,  and  (2)  in  the  case  of 
collections  of  items  (not  payable  in  the  United  States)  of  interest 
upon  the  bonds  of  foreign  countries  and  interest  upon  the  bonds  of 
and  dividends  from  foreign  corporations  by  individuals,  corpora- 
tions, or  partnerships,  undertaking  as  a  matter  of  business  or  for 
profit  the  collection  of  foreign  payments  of  such  interest  or  div- 
idends by  means  of  coupons,  checks  or  bills  of  exchange. 

When  necessary  to  make  effective  the  provisions  of  this  sec- 
tion the  name  and  address  of  the  recipient  of  income  shall  be  fur- 
nished upon  demand  of  the  individual,  corporation,  or  partnership 
paying  the  income. 

The  provisions  of  this  section  shall  apply  to  the  calendar  year 
1918  and  each  calendar  year  thereafter,  but  shall  not  apply  to  the 
payment  of  interest  on  obligations  of  the  United  States. 

Returns  to  be  Public  Records 

Sec.  257.  That  returns  upon  which  the  tax  has  been  determined 
by  the  Commissioner  shall  constitute  public  records;  but  they 
shall  be  open  to  inspection  only  upon  order  of  the  President  and 
under  rules  and  regulations  prescribed  by  the  Secretary  and  ap- 
proved by  the  President:  Provided,  that  the  proper  officers  of  any 
State  imposing  an  income  tax  may,  upon  the  request  of  the  gov- 
ernor thereof,  have  access  to  the  returns  of  any  corporation,  or  to 
an  abstract  thereof  showing  the  name  and  income  of  the  corpora- 
tion, at  such  times  and  in  such  manner  as  the  Secretary  may  pre- 
scribe: Provided  further,  that  all  bona  fide  stockholders  of  record 
owning  1  per  centum  or  more  of  the  outstanding  stock  of  any  cor- 
poration shall,  upon  making  request  of  the  Commissioner,  be  al- 
lowed to  examine  the  annual  income  returns  of  such  corporation 
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and  of  its  subsidiaries.  Any  stockholder  who  pursuant  to  the  pro- 
visions of  this  section  is  allowed  to  examine  the  return  of  any  cor- 
poration, and  who  makes  known  in  any  manner  whatever  not  pro- 
vided by  law  the  amount  or  source  of  income,  profits,  losses,  ex- 
penditures, or  any  particular  thereof,  set  forth  or  disclosed  in  any 
such  return,  shall  be  guilty  of  a  misdemeanor  and  be  punished  by 
a  fine  not  exceeding  $1,000,  or  by  imprisonment  not  exceeding  one 
year,  or  both. 

The  Commissioner  shall  as  soon  as  practicable  in  each  year  cause 
to  be  prepared  and  made  available  to  public  inspection  in  such 
manner  as  he  may  determine,  in  the  office  of  the  collector  in  each 
internal-revenue  district  and  in  such  other  places  as  he  may  de- 
termine, lists  containing  the  names  and  the  post-office  addresses  of 
all  individuals  making  income  tax  returns  in  such  district. 

Publication  of  Statistics 

Sec.  258.  That  the  Commissioner,  with  the  approval  of  the  Sec- 
retary, shall  prepare  and  publish  annually  statistics  reasonably 
available  with  respect  to  the  operation  of  the  income,  war  profits 
and  excess-profits  tax  laws,  including  classifications  of  taxpayers 
and  of  income,  the  amounts  allowed  as  deductions,  exemptions, 
and  credits,  and  any  other  facts  deemed  pertinent  and  valuable. 

Collection  of  Foreign  Items 

Sec.  259.  That  all  individuals,  corporations,  or  partnerships  un- 
dertaking as  a  matter  of  business  or  for  profit  the  collection  of 
foreign  payments  of  interest  or  dividends  by  means  of  coupons, 
checks,  or  bills  of  exchange  shall  obtain  a  license  from  the  Com- 
missioner and  shall  be  subject  to  such  regulations  enabling  the 
Government  to  obtain  the  information  required  under  this  title  as 
the  Commissioner,  with  the  approval  of  the  Secretary,  shall  pre- 
scribe; and  whoever  knowingly  undertakes  to  collect  such  pay- 
ments without  having  obtained  a  license  therefor,  or  without  com- 
plying with  such  regulations,  shall  be  guilty  of  a  misdemeanor  and 
shall  be  fined  not  more  than  $5,000,  or  imprisoned  for  not  more 
than  one  year,  or  both. 

Citizens  of  United  States  Possessions 

Sec.  260.  That  any  individual  who  is  a  citizen  of  any  posses- 
sion of  the  United  States  (but  not  otherwise  a  citizen  of  the  United 
States)  and  who  is  not  a  resident  of  the  United  States,  shall  be 
subject  to  taxation  under  this  title  only  as  to  income  derived  from 
sources  within  the  United  States,  and  in  such  case  the  tax  shall  be 
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computed  and  paid  in  the  same  manner  and  subject  to  the  same 
conditions  as  in  the  case  of  other  persons  who  are  taxable  only  as 
to  income  derived  from  such  sources. 

Porto  Rico  and  Philippine  Islands 

Sec.  261.  That  in  Porto  Rico  and  the  Philippine  Islands  the.  in- 
come tax  shall  be  levied,  assessed,  collected,  and  paid  in  accord- 
ance with  the  provisions  of  the  Revenue  Act  of  1916  as  amended. 

Returns  shall  be  made  and  taxes  shall  be  paid  under  Title  I  of 
such  Act  in  Porto  Rico  or  the  Philippine  Islands,  as  the  case  may 
be,  by  (1)  every  individual  who  is  a  citizen  or  resident  of  Porto 
Rico  or  the  Philippine  Islands  or  derives  income  from  sources 
therein,  and  (2)  every  corporation  created  or  organized  in  Porto 
Rico  or  the  Philippine  Islands  or  deriving  income  from  sources 
therein.  An  individual  who  is  neither  a  citizen  nor  a  resident  of 
Porto  Rico  or  the  Philippine  Islands  but  derives  income  from 
sources  therein,  shall  be  taxed  in  Porto  Rico  or  the  Philippine  Is- 
lands as  a  nonresident  alien  individual,  and  a  corporation  created 
or  organized  outside  Porto  Rico  or  the  Philippine  Islands  and  de- 
riving income  from  sources  therein  shall  be  taxed  in  Porto  Rico  or 
the  Philippine  Islands  as  a  foreign  corporation.  For  the  purposes 
of  section  216  and  of  paragraph  (6)  of  subdivision  (a)  of  section 
234  a  tax  imposed  in  Porto  Rico  or  the  Philippine  Islands  upon  the 
net  income  of  a  corporation  shall  not  be  deemed  to  be  a  tax  under 
this  title. 

The  Porto  Rican  or  Philippine  Legislature  shall  have  power  b'y 
due  enactment  to  amend,  alter,  modify,  or  repeal  the  income  tax 
laws  in  force  in  Porto  Rico  or  the  Philippine  Islands,  respectively. 
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WAR-PROFITS  AND   EXCESS-PROFITS   TAX 

PROVISIONS  OF  THE  REVENUE 

ACT  OF  1918 


TITLE  III.     WAR-PROFITS  AND  EXCESS-PROFITS  TAX 

PART  I.— GBNKRAD  DEFINITIONS 

Sec.  300.  That  when  used  in  this  title  the  terms  "taxable  year," 
"fiscal  year,"  "personal  service  corporation,"  "paid  or  accrued,"  and 
"dividends"  shall  have  the  same  meaning  as  provided  for  the  pur- 
poses of  income  tax  in  sections  200  and  201,  The  first  taxable  year 
for  the  purposes  of  this  title  shall  be  the  same  as  the  first  taxable 
year  for  the  purposes  of  the  income  tax  under  Title  II. 

PART  II.— IMPOSITION  OF  TAX 

Sec.  301.  (a)  That  in  lieu  of  the  tax  imposed  by  Title  II  of  the 
Revenue  Act  of  1917,  but  in  addition  to  the  other  taxes  imposed  by 
this  Act,  there  shall  be  levied,  collected,  and  paid  for  the  taxable 
year  1918  upon  the  net  income  of  every  corporation  a  tax  equal  to 
the  sum  of  the  following: 

First  bracke;t 
30  per  centum  of  the  amount  of  the  net  income  in  excess  of  the 
excess-profits  credit  (determined  under  section  312)  and  not  in  ex- 
cess of  20  per  centum  of  the  invested  capital ; 

SECOND  BRACKET 

65  per  centum  of  the  amount  of  the  net  income  in  excess  of  20 
per  centum  of  the  invested  capital ; 

THIRD    BRACKE;T 

The  sum,  if  any,  by  which  80  per  centum  of  the  amount  of  the  net 
income  in  excess  of  the  war-profits  credit  (determined  under  sec- 
tion 311)  exceeds  the  amount  of  the  tax  computed  under  the  first 
and  second  brackets. 

(b)  For  the  taxable  year  1919  and  each  taxable  year  thereafter 
there  shall  be  levied,  collected  and  paid  upon  the  net  income  of 
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every  corporation  (except  corporations  taxable  under  subdivision 
(c)  of  this  section)  a  tax  equal  to  the  sum  of  the  following: 

FIRST  BRACKET 

20  per  centum  of  the  amount  of  the  net  income  in  excess  of  the 
excess-profits  credit  (determined  under  section  312)  and  not  in  ex- 
cess of  20  per  centum  of  the  invested  capital; 

SKCOND   BRACKET 

40  per  centum  of  the  amount  of  the  net  income  in  excess  of  20 
per  centum  of  the  invested  capital. 

(c)  For  the  taxable  year  1919  and  each  taxable  year  thereafter 
there  shall  be  levied,  collected  and  paid  upon  the  net  income  of 
every  corporation  which  derives  in  such  year  a  net  income  of  more 
than  $10,000  from  any  government  contract  or  contracts  made  be- 
tween April  6,  1917,  and  November  11,  1918,  both  dates  inclusive,  a 
tax  equal  to  the  sum  of  the  following : 

(1)  Such  a  portion  of  a  tax  computed  at  the  rates  specified  in 
subdivision  (a)  as  the  part  of  the  net  income  attributable  to  such 
government  contract  or  contracts  bears  to  the  entire  net  income. 
In  computing  such  tax  the  excess-profits  credit  and  the  war-profits 
credit  applicable  to  the  taxable  year  shall  be  used ; 

(2)  Such  a  portion  of  a  tax  computed  at  the  rates  specified  in 
subdivision  (b)  as  the  part  of  the  net  income  not  attributable  to 
such  government  contract  or  contracts  bears  to  the  entire  net  in- 
come. 

For  the  purpose  of  determining  the  part  of  the  net  income  at- 
tributable to  such  government  contract  or  contracts,  the  proper  ap- 
portionment and  allocation  of  the  deductions  with  respect  to  gross 
income  derived  from  such  government  contract  or  contracts  and 
from  other  sources  respectively,  shall  be  determined  under  rules 
and  regulations  prescribed  by  the  Commissioner  with  the  approval 
of  the  Secretary. 

(d)  In  any  case  where  the  full  amount  of  the  excess-profits  credit 
is  not  allowed  under  the  first  bracket  of  subdivision  (a)  or  (b),  by 
reason  of  the  fact  that  such  credit  is  in  excess  of  20  per  centum  of 
the  invested  capital,  the  part  not  so  allowed  shall  be  deducted  from 
the  amount  in  the  second  bracket. 

(e)  For  the  purposes  of  the  Act  approved  March  21,  1918,  enti- 
tled "An  Act  to  provide  for  the  operation  of  transportation  systems 
while  under  Federal  control,  for  the  just  compensation  of  their 
owners  and  for  other  purposes,"  the  tax  imposed  by  this  title  shall 
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be  treated  as  levied  by  an  Act  in  amendment  of  Title  II  of  the  Rev- 
enue Act  of  1917. 

Sec.  302.  That  the  tax  imposed  by  subdivision  (a)  of  section  301 
shall  in  no  case  be  more  than  30  per  centum  of  the  amount  of  the 
net  income  in  excess  of  $3,000  and  not  in  excess  of  $20,000,  plus  80 
per  centum  of  the  amount  of  the  net  income  in  excess  of  $20,000 ; 
the  tax  imposed  by  subdivision  (b)  of  section  301  shall  in  no  case 
be  more  than  20  per  centum  of  the  amount  of  the  net  income  in 
excess  of  $3,<XX)  and  not  in  excess  of  $20,000,  plus  40  per  centum  of 
the  amount  of  the  net  income  in  excess  of  $20,000;  and  the  above 
limitations  shall  apply  to  the  taxes  computed  under  subdivisions 
(a)  and  (b)  of  section  301,  respectively,  when  used  in  subdivision 
(c)  of  that  section.  Nothing  in  this  section  shall  be  construed  in 
such  manner  as  to  increase  the  tax  imposed  by  section  301. 

Sec.  303.  That  if  part  of  the  net  income  of  a  corporation  is  de- 
rived (1)  from  a  ti"ade  or  business  (or  a  branch  of  a  trade  or  busi- 
ness) in  which  the  employment  of  capital  is  necessary,  and  (2)  a 
part  (constituting  not  less  than  30  per  centum  of  its  total  net  in- 
come) is  derived  from  a  separate  trade  or  business  (or  a  distinctly 
separate  branch  of  the  trade  or  business)  which  if  constituting  the 
sole  trade  or  business  would  bring  it  within  the  class  of  "personal 
service  corporations,"  then  (under  regulations  prescribed  by  the 
Commissioner  with  the  approval  of  the  Secretary)  the  tax  upon  the 
first  part  of  such  net  income  shall  be  separately  computed  (allowing 
in  such  computation  only  the  same  proportionate  part  of  the  credits 
authorized  in  sections  311  and  312),  and  the  tax  upon  the  second 
part  shall  be  the  same  percentage  thereof  as  the  tax  so  computed 
upon  the  first  part  is  of  such  first  part:  Provided,  That  the  tax 
upon  such  second  part  shall  in  no  case  be  less  than  20  per  centum 
thereof,  unless  the  tax  upon  the  entire  net  income,  if  computed 
without  benefit  of  this  section,  would  constitute  less  than  20  per 
centum  of  such  entire  net  income,  in  which  event  the  tax  shall  be 
determined  upon  the  entire  net  income,  without  reference  to  this 
section,  as  other  taxes  are  determined  under  this  title.  The  total 
tax  computed  under  this  section  shall  be  subject  to  the  limitations 
provided  in  section  302. 

Sec.  304.  (a)  That  the  corporations  enumerated  in  section  231 
shall,  to  the  extent  that  they  are  exempt  from  income  tax  under 
Title  II,  be  exempt  from  taxation  under  this  title. 

(b)  Any  corporation  whose  net  income  for  the  taxable  year  is 
less  than  $3,000  shall  be  exempt  from  taxation  under  this  title. 

(d)  In  the  case  of  any  corporation  engaged  in  the  mining  of 
gold,  the  portion  of  the  net  income  derived  from  the  mining  of  gold 
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shall  be  exempt  from  the  tax  imposed  by  this  title,  and  the  tax 
on  the  remaining  portion  of  the  net  income  shall  be  the  proportion 
of  a  tax  computed  without  the  benefit  of  this  subdivision  which 
such  remaining  portion  of  the  net  income  bears  to  the  entire  net 
income. 

Sec.  305.  That  if  a  tax  is  computed  under  this  title  for  a  period 
of  less  than  twelve  months,  the  specific  exemption  of  $3,000,  wher- 
ever referred  to  in  this  title,  shall  be  reduced  to  an  amount  which 
is  the  same  proportion  of  $3,000  as  the  number  of  months  in  the 
period  is  of  twelve  months. 

PART  III.— CREDITS 

Sec.  310.  That  as  used  in  this  title  the  term  "prewar  period" 
means  the  calendar  years  1911,  1912,  and  1913,  or,  if  a  corporation 
was  not  in  existence  during  the  whole  of  such  period,  then  as  many 
of  such  years  during  the  whole  of  which  the  corporation  was  in 
existence. 

Sec.  311.  (a)  That  the  war-profits  credit  shall  consist  of  the 
sum  of: 

(1)  A  specific  exemption  of  $3,000;  and 

(2)  An  amount  equal  to  the  average  net  income  of  the  corpora- 
tion for  the  prewar  period,  plus  or  minus,  as  the  case  may  be,  10 
per  centum  of  the  difference  between  the  average  invested  capital 
for  the  prewar  period  and  the  invested  capital  for  the  taxable  year. 
If  the  tax  is  computed  for  a  period  of  less  than  twelve  months  such 
amount  shall  be  reduced  to  the  same  proportion  thereof  as  the  num- 
ber of  months  in  the  period  is  of  twelve  months. 

(b)  If  the  corporation  had  no  net  income  for  the  prewar  period, 
or  if  the  amount  computed  under  paragraph  (2)  of  subdivision  (a) 
is  less  than  10  per  centum  of  its  invested  capital  for  the  taxable 
year,  then  the  war-profits  credit  shall  be  the  sum  of : 

(1)  A  specific  exemption  of  $3,000;  and 

(2)  An  amount  equal  to  10  per  centum  of  the  invested  capital 
for  the  taxable  year. 

(c)  If  the  corporation  was  not  in  existence  during  the  whole  of 
at  least  one  calendar  year  during  the  prewar  period,  then,  except 
as  provided  in  subdivision  (d),  the  war-profits  credit  shall  be  the 
sum  of: 

(1)  A  specific  exemption  of  $3,000;  and 

(2)  An  amount  equal  to  the  same  percentage  of  the  invested 
capital  of  the  taxpayer  for  the  taxable  year  as  the  average  percent- 
age of  net  income  to  invested  capital,  for  the  prewar  period,  of  cor- 
porations engaged  in  a  trade  or  business  of  the  same  general  class 
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as  that  conducted  by  the  taxpayer;  but  such  amount  shall  in  no 
case  be  less  than  10  per  centum  of  the  invested  capital  of  the  tax- 
payer for  the  taxable  year.  Such  average  percentage  shall  be  de- 
termined by  the  Commissioner  on  the  basis  of  data  contained  in 
returns  made  under  Title  II  of  the  Revenue  Act  of  1917,  and  the 
average  known  as  the  median  shall  be  used.  If  such  average  per- 
centage has  not  been  determined  and  published  at  least  30  days 
prior  to  the  time  when  the  return  of  the  taxpayer  is  due,  then  for 
purposes  of  such  return  10  per  centum  shall  be  used  in  lieu  thereof; 
but  such  average  percentage  when  determined  shall  be  used  for  the 
purposes  of  section  250  in  determining  the  correct  amount  of  the 
tax. 

(d)  The  war-profits  credit  shall  be  determined  in  the  manner 
provided  in  subdivision  (b)  instead  of  in  the  manner  provided  in 
subdivision  (c)  in  the  case  of  any  corporation  which  was  not  in 
existence  during  the  whole  of  at  least  one  calendar  year  during  the 
prewar  period,  if  (1)  a  majority  of  its  stock  at  any  time  during  the 
taxable  year  is  owned  or  controlled,  directly  or  indirectly,  by  a  cor- 
poration which  was  in  existence  during  the  whole  of  at  least  one 
calendar  year  during  the  prewar  period,  or  if  (2)  50  per  centum  or 
more  of  its  gross  income  (as  computed  under  section  233  for  in- 
come tax  purposes)  consists  of  gains,  profits,  commissions,  or  other 
income,  derived  from  a  government  contract  or  contracts  made  be- 
tween April  6,  1917,  and  November  11,  1918,  both  dates  inclusive. 

(e)  A  foreign  corporation  shall  not  be  entitled  to  a  specific  ex- 
emption of  $3,000. 

Sec.  312.  That  the  excess-profits  credit  shall  consist  of  a  specific 
exemption  of  $3,000  plus  an  amount  equal  to  8  per  centum  of  the 
invested  capital  for  the  taxable  year. 

A  foreign  corporation  shall  not  be  entitled  to  the  specific  exemp- 
tion of  $3,000. 

PART  IV.— NET  INCOME 

Sec.  320.  (a)  That  for  the  purpose  of  this  title  the  net  income 
of  a  corporation  shall  be  ascertained  and  returned — 

(1)  For  the  calendar  years  1911  and  1912  upon  the  same  basis 
and  in  the  same  manner  as  provided  in  section  38  of  the  Act  entitled 
"An  Act  to  provide  revenue,  equalize  duties,  and  encourage  the 
industries  of  the  United  States,  and  for  other  purposes,"  approved 
August  5,  1909,  except  that  taxes  imposed  by  such  section  and  paid 
by  the  corporation  within  the  year  shall  be  included; 

(2)  For  the  calendar  year  1913  upon  the  same  basis  and  in  the 
same  manner  as  provided  in  Section  II  of  the  Act  entitled  "An 
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Act  to  reduce  tariff  duties  and  to  provide  reveniie  for  the  Gov- 
ernment, and  for  other  purposes,"  approved  October  3,  1913,  ex- 
cept -that  taxes  imposed  by  section  38  of  such  Act  of  August  5, 
1909,  and  paid  by  the  corporation  within  the  year  shall  be  in- 
cluded, and  except  that  the  amounts  received  by  it  as  dividends 
upon  the  stock  or  from  the  net  earnings  of  other  corporations  sub- 
ject to  the  tax  imposed  by  Section  II  of  such  Act  of  October  3, 
1913,  shall  be  deducted;  and 

(3)  For  the  taxable  year  upon  the  same  basis  and  in  the  same 
manner  as  provided  for  income  tax  purposes  in  Title  II  of  this 
Act. 

(b)  The  average  net  income  for  the  prewar  period  shall  be  de- 
termined by  dividing  the  number  of  years  within  that  period  dur- 
ing the  whole  of  which  the  corporation  was  in  existence  into  the 
sum  of  the  net  income  for  such  years,  even  though  there  may  have 
been  no  net  income  for  one  or  more  of  such  years. 

PART  v.— INVESTED  CAPITAL 

Sec.  325.     (a)  That  as  used  in  this  title — 

The  term  "intangible  property"  means  patents,  copyrights,  secret 
processes  and  formulse,  good  will,  trade-marks,  trade-brands, 
franchises,  and  other  like  property ; 

The  term  "tangible  property"  means  stocks,  bonds,  notes,  and 
other  evidences  of  indebtedness,  bills  and  accounts  receivable, 
leaseholds,  and  other  property  other  than  intangible  property; 

The  term  "borrowed  capital"  means  money  or  other  property 
borrowed,  whether  represented  by  bonds,  notes,  open  accounts,  or 
otherwise ; 

The  term  "inadmissible  assets"  means  stocks,  bonds,  and  other 
obligations  (other  than  obligations  of  the  United  States),  the 
dividends  or  interest  from  which  is  not  included  in  computing  net 
income,  but  where  the  income  derived  from  such  assets  consists 
in  part  of  gain  or  profit  derived  from  the  sale  or  other  disposition 
therof,  or  where  all  or  part  of  the  interest  derived  from  such  as- 
sets is  in  effect  included  in  the  net  income  because  of  the  limita- 
tion on  the  deduction  of  interest  under  paragraph  (2)  of  subdivi- 
sion (a)  of  section  234,  a  corresponding  part  of  the  capital  in- 
vested in  such  assets  shall  not  be  deemed  to  be  inadmissible  assets ; 

The  term  "admissible  assets"  means  all  assets  other  than  inad- 
missible assets,  valued  in  accordance  with  the  provisions  of  sub- 
division (a)  of  section  326,  section  330,  and  section  331. 

(b)  For  the  purposes  of  this  title,  the  par  value  of  stock  or 
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shares  shall,  in,  the  case  of  stock  or  shares  issued  at  a  nominal 
value  or  having  no  par  value,  be  deemed  to  be  the  fair  market 
value  as  of  the  date  or  dates  of  issue  of  such  stock  or  shares. 

Sec.  326.  (a)  That  as  used  in  this  title  the  term  "invested 
capital"  for  any  year  means  (except  as  provided  in  subdivisions 
(b)  and  (c)  of  this  section) : 

(1)  Actual  cash  bona  fide  paid  in  for  stock  or  shares; 

(2)  Actual  cash  value  of  tangible  property,  other  than  cash, 
bona  fide  paid  in  for  stock  or  shares,  at  the  time  of  such  payment, 
but  in  no  case  to  exceed  the  par  value  of  the  original  stock  or 
shares  specifically  issued  therefor,  unless  the  actual  cash  value  of 
such  tangible  property  at  the  time  paid  in  is  shown  to  the  satis- 
faction of  the  Commissioner  to  have  been  clearly  and  substantially 
in  excess  of  such  par  value,  in  which  case  such  excess  shall  be 
treated  as  paid-in  surplus :  Provided,  that  the  Commissioner  shall 
keep  a  record  of  all  cases  in  which  tangible  property  is  included 
in  invested  capital  at  a  value  in  excess  of  the  stock  or  shares  is- 
sued therefor,  containing  the  name  and  address  of  each  taxpayer, 
the  business  in  which  engaged,  the  amount  of  invested  capital  and 
the  net  income  shown  by  the  return,  the  value  of  the  tangible 
property  at  the  time  paid  in,  the  par  value  of  the  stock  or  shares 
specifically  issued  therefor,  and  the  amount  included  under  this 
paragraph  as  paid-in  surplus.  The  Commissioner  shall  furnish  a 
copy  of  such  record  and  other  detailed  information  with  respect  to 
such  cases  when  required  by  resolution  of  either  House  of  Con- 
gress, without  regard  to  the  restrictions  contained  in  section  257; 

(3)  Paid-in  or  earned  surplus  and  undivided  profits ;  not  in- 
cluding surplus  and  undivided  profits  earned  during  the  year; 

(4)  Intangible  property  bona  fide  paid  in  for  stock  or  shares 
prior  to  March  3,  1917,  in  an  amount  not  exceeding  (a)  the  actual 
cash  value  of  such  property  at  the  time  paid  in,  (b)  the  par  value 
of  the  stock  or  share*  issued  therefor,  or  (c)  in  the  aggregate  25 
per  centum  of  the  par  value  of  the  total  stock  or  shares  of  the 
corporation  outstanding  on  March  3,   1917,  whichever  is  loAvest; 

(5)  Intangible  property  bona  fide  paid  in  for  stock  or  shares  on 
or  after  March  3,  1917,  in  an  amount  not  exceeding  (a)  the  ac- 
tual cash  value  of  such  property  at  the  time  paid  in,  (b)  the  par 
value  of  the  stock  or  shares  issued  therefor,  or  (c)  in  the  aggregate 
25  per  centum  of  the  par  value  of  the  total  stock  or  shares  of  the 
corporation  outstanding  at  the  beginning  of  the  taxable  year, 
whichever  is  lowest:  Provided,  that  in  no  case  shall  the  total 
amount  included  under  paragraphs  (4)  and  (5)  exceed  in  the 
aggregate  25  per  centum  of  the  par  value  of  the  total  stock  or 
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shares   of   the   corporation   outstanding  at   the   beginning  of   the 
taxable  year;  but 

(b)  As  used  in  this  title  the  term  "invested  capital"  does  not 
include  borrowed  capital, 

(c)  There  shall  be  deducted  from  invested  capital  as  above  de- 
fined a  percentage  thereof  equal  to  the  percentage  which  the 
amount  of  inadmissible  assets  is  of  the  amount  of  admissible  and 
inadmissible  assets  held  during  the  taxable  year. 

(d)  The  invested  capital  for  any  period  shall  be  the  average  in- 
vested capital  for  such  period,  but  in  the  case  of  a  corporation  mak- 
ing a  return  for  a  fractional  part  of  a  year,  it  shall  (except  for  the 
purpose  of  paragraph  (2)  of  subdivision  (a)  of  section  311)  be  the 
same  fractional  part  of  such  average  invested  capital. 

The  average  invested  capital  for  the  prewar  period  shall  be  de- 
termined by  dividing  the  number  of  years  within  that  period  during 
the  whole  of  which  the  corporation  was  in  existence  into  the  sum 
of  the  average  invested  capital  for  such  years. 

Sec.  327.  That  in  the  following  cases  the  tax  shall  be  determined 
as  provided  in  section  328: 

(a)  Where  the  Commissioner  is  unable  to  determine  the  invested 
capital  as  provided  in  section  326; 

(b)  In  the  case  of  a  foreign  corporation; 

(c)  Where  a  mixed  aggregate  of  tangible  property  and  intangible 
property  has  been  paid  in  for  stock  or  for  stock  and  bonds  and  the 
Commissioner  is  unable  satisfactorily  to  determine  the  respective 
values  of  the  several  classes  of  property  at  the  time  of  payment,  or 
to  distinguish  the  classes  of  property  paid  in  for  stock  and  for  bonds, 
respectively; 

(d)  Where  upon  application  by  the  corporation  the  Commis- 
sioner finds  and  so  declares  of  record  that  the  tax  if  determined 
without  benefit  of  this  section  would,  owing  to  abnormal  conditions 
affecting  the  capital  or  income  of  the  corporation,  work  upon  the 
corporation  an  exceptional  hardship  evidenced  by  gross  dispropor- 
tion between  the  tax  computed  without  benefit  of  this  section  and 
the  tax  computed  by  reference  to  the  representative  corporations 
spcified  in  section  328.  This  subdivision  shall  not  apply  to  any  case 
(1)  in  which  the  tax  (computed  without  benefit  of  this  section)  is 
high  merely  because  the  corporation  earned  within  the  taxable 
year  a  high  rate  of  profits  upon  a  normal  invested  capital  nor  (2) 
in  which  50  per  centum  or  more  of  the  gross  income  of  the  corpora- 
tion for  the  taxable  year  (computed  under  section  233  of  Title  II) 
consists  of  gains,  profits,  commissions,  or  other  income,  derived  on 
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a  cost-plus  basis  from  a  government  contract  or  contracts  made 
between  April  6,  1917,  and  November  11,  1918,  both  dates  inclusive. 

Sec.  328.  (a)  In  the  cases  specified  in  section  327  the  tax  shall 
be  the  amount  which  bears  the  same  ratio  to  the  net  income  of  the 
taxpayer  (in  excess  of  the  specific  exemption  of  $3,000)  for  the 
taxable  year,  as  the  average  tax  of  representative  corporations  en- 
gaged in  a  like  or  similar  trade  or  business,  bears  to  their  average 
net  income  (in  excess  of  the  specific  exemption  of  $3,000)  for  such 
year.  In  the  case  of  a  foreign  corporation  the  tax  shall  be  computed 
without  deducting  the  specific  exemption  of  $3,000  either  for  the 
taxpayer  or  the  representative  corporations. 

In  computing  the  tax  under  this  section  the  Commissioner  shall 
compare  the  taxpayer  only  with  representative  corporations  whose 
invested  capital  can  be  satisfactorily  determined  under  section  326 
and  which  are,  as  nearly  as  may  be,  similarly  circumstanced  with 
respect  to  gross  income,  net  income,  profits  per  unit  of  business 
transacted  and  capital  employed,  the  amount  and  rate  of  war  profits 
or  excess  profits,  and  all  other  relevant  facts  and  circumstances. 

(b)  For  the  purposes  of  subdivision  (a)  the  ratios  between  the 
average  tax  and  the  average  net  income  of  representative  corpora- 
tions shall  be  determined  by  the  Commissioner  in  accordance  with 
regulations  prescribed  by  him  with  the  approval  of  the  Secretar}\ 
In  cases  in  which  the  tax  is  to  be  computed  under  this  section,  if 
the  tax  as  computed  without  the  benefit  of  this  section  is  less  than 
50  per  centum  of  the  net  income  of  the  taxpayer,  the  installments 
shall  in  the  first  instance  be  computed  upon  the  basis  of  such  tax ; 
but  if  the  tax  so  computed  is  50  per  centum  or  more  of  the  net  in- 
come, the  installments  shall  in  the  first  instance  be  computed  upon 
the  basis  of  a  tax  equal  to  50  per  centum  of  the  net  income.  In  any 
case,  the  actual  ratio  when  ascertained  shall  be  used  in  determining 
the  correct  amount  of  the  tax.  If  the  correct  amount  of  the  tax 
when  determined  exceeds  50  per  centum  of  the  net  income,  any  ex- 
cess of  the  correct  installments  over  the  amounts  actually  paid  shall 
on  notice  and  demand  be  paid  together  with  interest  at  the  rate  of 
%  of  1  per  centum  per  month  on  such  excess  from  the  time  the  in- 
stallment was  due. 

(c)  The  Commissioner  shall  keep  a  record  of  all  cases  in  which 
the  tax  is  determined  in  the  manner  prescribed  in  subdivision  (a), 
containing  the  name  and  address  of  each  taxpayer,  the  business  in 
which  engaged,  the  amount  of  invested  capital  and  net  income 
shown  by  the  return,  and  the  aifiount  of  invested  capital  as  deter- 
mined under  such  subdivision.  The  Commissioner  shall  furnish  a 
copy  of  such  record  and  other  detailed  information  with  respect 
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to  such  cases  when  required  by  resolution  of  either  house  of  Con- 
gress, without  regard  to  the  restrictions  contained  in  section  257. 

PART  VI.— REORGANIZATIONS 

Sec,  330.  That  in  the  case  of  the  reorganization,  consolidation, 
or  change  of  ownership  after  January  1,  1911,  of  a  trade  or  business 
now  carried  on  by  a  corporation,  the  corporation  shall  for  the  pur- 
poses of  this  title  be  deemed  to  have  been  in  existence  prior  to  that 
date,  and  the  net  income  and  invested  capital  of  such  predecessor 
trade  or  business  for  all  or  any  part  of  the  prewar  period  prior  to 
the  organization  of  the  corporation  now  carrying  on  such  trade  or 
business  shall  be  deemed  to  have  been  the  net  income  and  invested 
capital  of  such  corporation.  If  such  predecessor  trade  or  business 
was  carried  on  by  a  partnership  or  individual  the  net  income  for  the 
prewar  period  shall,  under  regulations  prescribed  by  the  Commis- 
sioner with  the  approval  of  the  Secretary,  be  ascertained  and  re- 
turned as  nearly  as  may  be  upon  the  same  basis  and  in  the  same 
manner  as  provided  for  corporations  in  Title  II,  including  a  rea- 
sonable deduction  for  salary  or  compensation  to  each  partner  or  the 
individual  for  personal  services  actually  rendered. 

In  the  case  of  the  organization  as  a  corporation  before  July  1, 
1919,  of  any  trade  or  business  in  which  capital  is  a  material  in- 
come-producing factor  and  which  was  previously  owned  by  a  part- 
nership or  individual,  the  net  income  of  such  trade  or  business  from 
January  1,  1918,  to  the  date  of  such  reorganization  may  at  the  op- 
tion of  the  individual  or  partnership  be  taxed  as  the  net  income  of 
a  corporation  is  taxed  under  Titles  II  and  III ;  in  which  event  the 
net  income  and  invested  capital  of  such  trade  or  business  shall  be 
computed  as  if  such  corporation  had  been  in  existence  on  and  aft- 
er January  1,  1918,  and  the  undistributed  profits  or  earnings  of  such 
trade  or  business  shall  not  be  subject  to  the  surtax  imposed  in 
section  211,  but  amounts  distributed  on  or  after  January  1,  1918, 
from  the  earnings  of  such  trade  or  business  shall  be  taxed  to  the 
recipients  as  dividends,  and  all  the  provisions  of  Titles  II  and  III 
relating  to  corporations  shall,  so  far  as  practicable,  apply  to  such 
trade  or  business:  Provided,  that  this  paragraph  shall  not  apply 
to  any  trade  or  business  the  net  income  of  which  for  the  taxable 
year  1918  was  less  than  20  per  centum  of  its  invested  capital  for 
such  year:  Provided  further,  that  any  taxpayer  who  takes  ad- 
vantage of  this  paragraph  shall  pay  the  tax  imposed  by  section 
1000  of  this  Act  and  by  the  first  subdivision  of  section  407  of  the 
Revenue  Act  of  1916,  as  if  such  taxpayer  had  been  a  corporation 
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on  and  after  January  1,  1918,  with  a  capital  stock  having  no  par 
value. 

If  any  asset  of  the  trade  or  business  in  existence  both  during  the 
taxable  year  and  any  prewar  year  is  inchided  in  the  invested  cap- 
ital for  the  taxable  year  but  is  not  included  in  the  invested  cap- 
ital for  such  prewar  year,  or  is  valued  on  a  different  basis  in  com- 
puting the  invested  capital  for  the  taxable  year  and  such  prewar 
year,  respectively,  then  under  rules  and  regulations  to  be  prescrib- 
ed by  the  Commissioner  with  the  approval  of  the  Secretary  such  re- 
adjustments shall  be  made  as  are  necessary  to  place  the  computa- 
tion of  the  invested  capital  for  such  prewar  year  on  the  basis  em- 
ployed in  determining  the  invested  capital  for  the  taxable  year. 

Sec.  331.  In  the  case  of. the  reorganization,  consolidation,  or 
change  of  ownership  of  a  trade  or  business,  or  change  of  owner- 
ship of  property,  after  March  3,  1917,  if  an  interest  or  control  in 
such  trade  or  business  or  property  of  50  per  centum  or  more  re- 
mains in  the  same  persons,  or  any  of  them,  then  no  asset  transfer- 
red or  received  from  the  previous  owner  shall,  for  the  purpose  of 
determining  invested  capital,  be  allowed  a  greater  value  than 
would  have  been  allowed  under  this  title  in  computing  the  invested 
capital  of  such  previous  owner  if  such  asset  had  not  been  so  trans- 
ferred or  received :  Provided,  that  if  such  previous  owner  was 
not  a  corporation,  then  the  value  of  any  asset  so  transferred  or  re- 
ceived shall  be  taken  at  its  cost  of  acquisition  (at  the  date  when 
acquired  by  such  previous  owner)  with  proper  allowance  for  de- 
preciation, impairment,  betterment  or  development,  but  no  addi- 
tion to  the  original  cost  shall  be  made  for  any  charge  or  expendi- 
ture deducted  as  expense  or  otherwise  on  or  after  March  1,  1913, 
in  computing  the  net  income  of  such  previous  owner  for  purposes 
of  taxation. 

PART  VII.— MISCELLANEOUS 

Sec.  335.  (a)  That  if  a  corporation  (other  than  a  personal  serv- 
ice corporation)  makes  return  for  a  fiscal  year  beginning  in  1917 
and  ending  in  1918,  the  tax  for  the  first  taxable  year  under  this 
title  shall  be  the  sum  of  (1)  the  same  proportion  of  a  tax  for  the 
entire  period  computed  under  Title  II  of  the  Revenue  Act  of  1917 
which  the  portion  of  such  period  falling  within  the  calendar  year 
1917  is  of  the  entire  period,  and  (2)  the  same  portion  of  a  tax  for 
the  entire  period  computed  under  this  title  at  the  rates  specified  in 
subdivision  (a)  of  section  301  which  the  portion  of  such  period 
falling  within  the  calendar  year  1918  is  of  the  entire  period. 

Any  amount  heretofore  or  hereafter  paid  on  account  of  the  tax 
imposed  for  such  fiscal  year  by  Title  II  of  the  Revenue  Act  of 

(630) 


Appendix)  text  of  revenue  act  of  1918  §  337 

1917  shall  be  credited  towards  the  payment  of  the  tax  imposed 
for  such  fiscal  year  by  this  title,  and  if  the  amount  so  paid  exceeds 
the  amount  of  the  tax  imposed  by  this  title,  the  excess  shall  be 
credited  or  refunded  to  the  corporation  in  accordance  with  the 
provisions  of  section  252. 

(b)  If  a  corporation  makes  return  for  a  fiscal  year  beginning  in 

1918  and  ending  in  1919,  the  tax  for  such  fiscal  year  under  this  title 
shall  be  the  sum  of:  (1)  the  same  portion  of  a  tax  for  the  entire 
period  computed  under  subdivision  (a)  of  section  301  which  the 
portion  of  such  period  falling  within  the  calendar  year  1918  is  of 
the  entire  period,  and  (2)  the  same  portion  of  a  tax  for  the  entire 
period  computed  under  subdivision  (b)  or  (c)  of  section  301  which 
the  portion  of  such  period  falling  within  the  calendar  year  1919  is 
of  the  entire  period. 

(c)  If  a  partnership  or  a  personal  service  corporation  makes  re- 
turn for  a  fiscal  year  beginning  in  1917  and  ending  in  1918,  it  shall 
pay  the  same  proportion  of  a  tax  for  the  entire  period  computed 
under  Title  II  of  the  Revenue  Act  of  1917  which  the  portion  of 
such  period  falling  within  the  calendar  year  1917  is  of  the  entire 
period. 

Any  tax  paid  by  a  partnership  or  personal  service  corporation  for 
any  period  beginning  on  or  after  January  1,  1918,  shall  be  imme- 
diately refunded  to  the  partnership  or  corporation  as  a  tax  erro- 
neously or  illegally  collected. 

Sec.  336.  That  every  corporation,  not  exempt  under  section  304, 
shall  make  a  return  for  the  purposes  of  this  title.  Such  returns 
shall  be  made,  and  the  taxes  imposed  by  this  title  shall  be  paid,  at 
the  same  times  and  places,  in  the  same  manner,  and  subject  to  the 
same  conditions,  as  is  provided  in  the  case  of  returns  and  payment 
of  income  tax  by  corporations  for  the  purposes  of  Title  II,  and  all 
the  provisions  of  that  title  not  inapplicable,  including  penalties,  are 
hereby  made  applicable  to  the  taxes  imposed  by  this  title. 

Sec.  337.  That  in  the  case  of  a  bona  fide  sale  of  mines,  oil  or  gas 
wells,  or  any  interest  therein,  where  the  principal  value  of  the 
property  has  been  demonstrated  by  prospecting  or  exploration  and 
discovery  work  done  by  the  taxpayer,  the  portion  of  the  tax  im- 
posed by  this  title  attributable  to  such  sale  shall  not  exceed  20 
per  centum  of  the  selling  price  of  such  property  or  interest. 

NOTE.  Titles  IV  to  XII  of  the  Revenue  Act  of  1918,  dealing  with  the  estate 
tax,  capital  stock  tax,  occupational  taxes,  stamp  taxes,  excise  and  commodi- 
ties taxes,  the  taxes  on  insurance,  transportation,  admissions  and  dues,  etc., 
are  quoted  in  full,  either  at  length  or  by  paragraphs,  in  the  several  chapters 
of  this  book  discussing  those  forms  of  taxation  respectively. 

(631) 


§  3220  FEDERAL  TAXES  (Appendix 


INTERNAL-REVENUE  PROVISIONS  OF  THE  RE- 
VISED STATUTES  AS  AMENDED  BY  THE 
REVENUE  ACT  OF  1918,  §§  1316,  1317 


Sec.  3220.  The  Commissioner  of  Internal  Revenue,  subject  to 
regulations  prescribed  by  the  Secretary  of  the  Treasury,  is  author- 
ized to  remit,  refund,  and  pay  back  all  taxes  erroneously  or  illegally 
assessed  or  collected,  all  penalties  collected  without  authority,  and 
all  taxes  that  appear  to  be  unjustly  assessed  or  excessive  in  amount, 
or  in  any  manner  wrongfully  collected;  also  to  repay  to  any  col- 
lector or  deputy  collector  the  full  amount  of  such  sums  of  money 
as  may  be  recovered  against  him  in  any  court,  for  any  internal 
revenue  taxes  collected  by  him,  with  the  cost  and  expenses  of 
suit;  also  all  damages  and  costs  recovered  against  any  assessor, 
assistant  assessor,  collector,  deputy  collector,  agent,  or  inspector, 
in  any  suit  brought  against  him  by  reason  of  anything  done  in  the 
due  performance  of  his  official  duty,  and  shall  make  report  to  Con- 
gress at  the  beginning  of  each  regular  session  of  Congress  of  all 
transactions  under  this  section. 

Sec.  3225.  When  a  second  assessment  is  made  in  case  of  any  list, 
statement,  or  return,  which  in  the  opinion  of  the  collector  or  dep- 
uty collector  was  false  or  fraudulent,  or  contained  any  understate- 
ment or  undervaluation,  such  assessment  shall  not  be  remitted,  nor 
shall  taxes  collected  under  such  assessment  be  refunded,  or  paid 
back,  or  recovered  by  any  suit,  unless  it  is  proved  that  such  list, 
statement,  or  return  was  not  willfully  false  or  fraudulent  and  did 
not  contain  any  willful  understatement  or  undervaluation. 

Sec.  3164.  It  shall  be  the  duty  of  every  collector  of  internal  rev- 
enue having  knowledge  of  any  willful  violation  of  any  law  of  the 
United  States  relating  to  the  revenue,  within  thirty  days  after 
coming  into  possession  of  such  knowledge,  to  file  with  the  district 
attorney  of  the  district  in  which  any  fine,  penalty,  or  forfeiture  may 
be  incurred,  a  statement  of  all  the  facts  and  circumstances  of  the 
case  within  his  knowledge,  together  with  thh  names  of  the  wit- 
nesses, setting  forth  the  provisions  of  law  believed  to  be  so  vio- 
lated on  which  reliance  may  be  had  for  condemnation  or  convic- 
tion. 

Sec.  3165.  Every  collector,  deputy  collector,  internal-revenue 
agent,  and  internal-revenue  officer  assigned  to  duty  under  an  in- 
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ternal-revenue  agent,  is  authorized  to  administer  oaths  and  to  take 
evidence  touching  any  part  of  the  administration  of  the  internal- 
revenue  laws  with  which  he  is  charged,  or  where  such  oaths  and 
evidence  are  authorized  by  law  or  regulation  authorized  by  law  to 
be  taken. 

Sec.  3167.  It  shall  be  unlawful  for  any  collector,  deputy  collect- 
or, agent,  clerk,  or  other  officer  or  employee  of  the  United  States 
to  divulge  or  to  make  known  in  any  manner  whatever  not  provided 
by  law  to  any  person  the  operations,  style  of  work,  or  apparatus 
of  any  manufacturer  or  producer  visited  by  him  in  the  discharge  of 
his  official  duties,  or  the  amount  or  source  of  income,  profits,  losses, 
expenditures,  or  any  particular  thereof,  set  forth  or  disclosed  in  any 
income  return,  or  to  permit  any  income  return  or  copy  thereof  or 
any  book  containing  any  abstract  or  particulars  thereof  to  be  seen 
or  examined  by  any  person  except  as  provided  by  law ;  and  it  shall 
be  unlawful  for  any  person  to  print  or  publish  in  any  manner  what- 
ever not  provided  by  law  any  income  return,  or  any  part  thereof  or 
source  of  income,  profits,  losses,  or  expenditures  appearing  in  any 
income  return;  and  any  offense  against  the  foregoing  provision 
shall  be  a  misdemeanor  and  be  punished  by  a  fine  not  exceeding 
$1,000  or  by  imprisonment  not  exceeding  one  year,  or  both,  at  the 
discretion  of  the  court;  and  if  the  offender  be  an  officer  or  em- 
ployee of  the  United  States  he  shall  be  dismissed  from  office  or 
discharged  from  employment. 

Sec.  3172.  Every  collector  shall,  from  time  to  time,  cause  his 
deputies  to  proceed  through  every  part  of  his  district  and  inquire 
after  and  concerning  all  persons  therein  who  are  liable  to  pay  an}^ 
internal-revenue  tax,  and  all  persons  owning  or  having  the  care 
and  management  of  any  objects  liable  to  pay  any  tax,  and  to  make 
a  list  of  such  persons  and  enumerate  said  objects. 

Sec.  3173.  It  shall  be  the  duty  of  any  person,  partnershfp,  firm, 
association,  or  corporation,  made  liable  to  any  duty,  special  tax,  or 
other  tax  imposed  by  law,  when  not  otherwise  provided  for,  (1)  in 
case  of  a  special  tax,  on  or  before  the  thirty-first  day  of  July  in 
each  year,  and  (2)  in  other  cases  before  the  day  on  which  the  tax- 
es accrue,  to  make  a  list  or  return,  verified  by  oath,  to  the  collect- 
or or  a  deputy  collector  of  the  district  where  located,  of  the  ar- 
ticles or  objects,  including  the  quantity  of  goods,  wares,  and  mer- 
chandise, made  or  sold  and  charged  with  a  tax,  the  several  rates  and 
aggregate  amount,  according  to  the  forms  and  regulations  to  be 
prescribed  by  the  Commissioner  of  Internal  Revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  for  which  such  person, 
partnership,  firm,  association,  or  corporation  is  liable:     Provided. 
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That  if  any  person  liable  to  pay  any  duty  or  tax,  or  owning,  pos- 
sessing, or  having  the  care  or  management  of  property,  goods, 
wares,  and  merchandise,  article  or  objects  liable  to  pay  any  duty, 
tax,  or  license,  shall  fail  to  make  and  exhibit  a  list  or  return  re- 
quired by  law,  but  shall  consent  to  disclose  the  particulars  of  any 
and  all  the  property,  goods,  wares,  and  merchandise,  articles,  and 
objects  liable  to  pay  any  duty  or  tax,  or  any  business  or  occupa- 
tion liable  to  pay  any  tax  as  aforesaid,  then,  and  in  that  case,  it 
shall  be  the  duty  of  the  collector  or  deputy  collector  to  make  such 
list  or  return,  which,  being  distinctly  read,  consented  to,  and 
signed  and  verified  by  oath  by  the  person  so  owning,  possessing, 
or  having  the  care  and  management  as  aforesaid,  may  be  received 
as  the  list  of  such  person :  Provided  further.  That  in  case  no  an- 
nual list  or  return  has  been  rendered  by  such  person  to  the  col- 
lector or  deputy  collector  as  required  by  law,  and  the  person  shall 
be  absent  from  his  or  her  residence  or  place  of  business  at  the  time 
the  collector  or  a  deputy  collector  shall  call  for  the  annual  list  or 
return,  it  shall  be  the  duty  of  such  collector  or  deputy  collector  to 
leave  at  such  place  of  residence  or  business,  with  some  one  of  suit- 
able age  and  discretion,  if  such  be  present,  otherwise  to  deposit  in 
the  nearest  post  ofifice,  a  note  or  memorandum  addressed  to  such 
person,  requiring  him  or  her  to  render  to  such  collector  or  deputy 
collector  the  list  or  return  required  by  law  within  ten  days  from 
the  date  of  such  note  or  memorandum,  verified  by  oath.  And  if  any 
person,  on  being  notified  or  required  as  aforesaid,  shall  refuse  or 
neglect  to  render  such  list  or  return  within  the  time  required  as 
aforesaid,  or  whenever  any  person  who  is  required  to  deliver  a 
monthly  or  other  return  of  objects  subject  to  tax  fails  to  do  so  at 
the  time  required,  or  delivers  any  return  which,  in  the  opinion  of 
the  collector,  is  erroneous,  false,  or  fraudulent,  or  contains  any  un- 
dervaluation or  understatement,  or  refuses  to  allow  any  regularly 
authorized  Government  officer  to  examine  the  books  of  such  per- 
son, firm,  or  corporation,  it  shall  be  lawful  for  the  collector  to  sum- 
mon such  person,  or  any  other  person  having  possession,  custody, 
or  care  of  books  of  account  containing  entries  relating  to  the  busi- 
ness of  such  person  or  any  other  person  he  may  deem  proper,  to 
appear  before  him  and  produce  such  books  at  a  time  and  place  nam- 
ed in  the  summons,  and  to  give  testimony  or  answer  interroga- 
tories, under  oath,  respecting  any  objects  or  income  liable  to  tax 
or  the  returns  thereof.  The  collector  may  summon  any  person  re- 
siding or  found  within  the  State  or  Territory  in  which  his  district 
lies;  and  when  the  person  intended  to  be  summoned  does  not  re- 
side and  cannot  be  found  within  such  State  or  Territory,  he  may 
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enter  any  collection  district  where  such  person  may  be  found  and 
there  make  the  examination  herein  authorized.  And  to  this  end  he 
may  there  exercise  all  the  authority  which  he  might  lawfully  ex- 
ercise in  the  district  for  which  he  was  commissioned:  Provided, 
That  "person,"  as  used  in  this  section,  shall  be  construed  to  in- 
clude any  corporation,  joint-stock  company  or  association,  or  in- 
surance company  when  such  construction  is  necessary  to  carry  out 
its  provisions. 

Sec.  3176.  If  any  person,  corporation,  company,  or  association 
fails  to  make  and  file  a  return  or  list  at  the  time  prescribed  by  law 
or  by  regulation  made  under  authority  of  law,  or  makes,  willfully 
or  otherwise,  a  false  or  fraudulent  return  or  list,  the  collector  or 
deputy  collector  shall  make  the  return  or  list  from  his  own  knowl- 
edge and  from  such  information  as  he  can  obtain  through  testimony 
or  otherwise.  In  any  such  case  the  Commissioner  may,  from  his 
own  knowledge  and  from  such  information  as  he  can  obtain 
through  testimony  or  otherwise,  make  a  return  or  amend  any  re- 
turn made  by  a  collector  or  deputy  collector.  Any  return  or  list 
so  made  and  subscribed  by  the  Commissioner,  or  by  a  collector  or 
deputy  collector  and  approved  by  the  Commissioner,  shall  be  prima 
facie  good  and  sufficient  for  all  legal  purposes. 

If  the  failure  to  file  a  return  or  list  is  due  to  sickness  or  absence, 
the  collector  may  allow  such  further  time,  not  exceeding  thirty 
days,  for  making  and  filing  the  return  or  list  as  he  deems  proper. 

The  Commissioner  of  Internal  Revenue  shall  determine  and  as- 
sess all  taxes,  other  than  stamp  taxes,  as  to  which  returns  or  lists 
are  so  made  under  the  provisions  of  this  section.  In  case  of  any 
failure  to  make  and  file  a  return  or  list  within  the  time  prescribed 
by  law,  or  prescribed  by  the  Commissioner  of  Internal  Revenue  or 
the  collector  in  pursuance  of  law,  the  Commissioner  of  Internal 
Revenue  shall  add  to  the  tax  25  per  centum  of  its  amount,  except 
that  when  a  return  is  filed  after  such  time  and  it  is  shown  that  the 
failure  to  file  it  was  due  to  a  reasonable  cause  and  not  to  willful 
neglect,  no  such  addition  shall  be  made  to  the  tax.  In  case  a  false 
or  fraudulent  return  or  list  is  willfully  made,  the  Commissioner  of 
Internal  Revenue  shall  add  to  the  tax  50  per  centum  of  its  amount. 

The  amount  so  added  to  any  tax  shall  be  collected  at  the  same 
time  and  in  the  same  manner  and  as  part  of  the  tax  unless  the  tax 
has  been  paid  before  the  discovery  of  the  neglect,  falsity,  or  fraud, 
in  which  case  the  amount  so  added  shall  be  collected  in  the  same 
manner  as  the  tax. 
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A 

ABANDONMENT  OF  PROPERTY, 

When  deductible  as  loss  in  computing  taxable  income,  178. 

ABATEMENT, 

Of  over-assessment  for  estate  tax,  302. 

Claim  for,  under  excess  profits  tax,  322. 

Of  excessive  assessment  of  internal  revenue  taxes,  542. 

ABSENCE, 

Of  principal,  income  tax  return  made  by  agent,  229. 
Extension  of  time,  in  case  of,  245. 

ACCIDENT  INSURANCE, 

Proceeds  of  policy  of,  as  taxable  income,  52. 

ACCOUNTS, 

Uncollected,  not  taxable  as  income,  66. 

Outstanding,  against  decedent,  deductible  in  computing  taxable  estate,  283. 

ACCUMULATED  PROFITS  OF  CORPORATIONS, 

Stockholder's  interest  in,  whether  taxable,  77. 

ACCRETIONS, 

To  decedent's  estate  during  settlement,  liability  of,  to  estate  tax,  282. 

ACCRUED  INTEREST, 

Paid  on  securities  purchased,  deduction  of,  in  income-tax  return,  161. 

ACTION  OR  SUIT, 

To  compel  payment  of  estate  tax,  267. 

For  collection  of  internal  revenue  taxes,  535. 

Distraint,  536. 

Sale  of  real  estate,  537. 

Compromise  of,  540. 
For  recovery  back  of  taxes  paid,  545. 

Parties  to  action,  546. 

Pleadmg  and  evidence,  547. 

Payment  of  tax  under  protest,  548. 

Payment  voluntary  or  under  duress,  549. 

Appeal  to  Commissioner  as  prerequisite,  550. 
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ACTION  OR  SUIT— Continued, 
Jurisdiction.  551. 
Limitation  of  actions,  552. 
Amount  of  recovery:    interest;    costs,  553. 
Payment  of  judgment,  555. 
Reimbursement  of  collector,  555. 
Of  tort  against  collector  of  taxes,  556. 

ACTORS, 

Professional  earnings  of,  as  taxable  income,  47. 

ACTS  OF  CONGRESS, 

Text  of  income  tax  act  of  1918,  Appendix. 
Of  estate  tax  act,  259-2G9. 
Of  excess  profits  tax  act,  303  et  seq. 
Of  capital  stock  tax  act,  325. 
Of  act  taxing  occupations,  351. 
Of  stamp  tax  act,  420. 
Of  excise,  commodities  and  miscellaneous  taxes,  478. 

ADDITIONAL  INCOME  TAX, 
Rates  of,  527. 

Constitutional  validity  of,  21. 
Provisions  for  collection  at  the  source  not  applicable  to,  206. 

ADDITIONS  AND  BETTERMENTS, 

Cost  of,  not  deductible  as  expense  of  business,  159. 

ADMINISTRATION, 

Costs  of,  deductible  in  computing  taxable  estate  of  decedent,  283. 

ADMINISTRATORS, 

Taxation  of  income  of  estates,  91. 

Duty  of,  in  deducting  and  paying  over  income  tax,  220. 

Form  and  contents  of  income  tax  returns  by,  231. 

Paying  $800  or  more  to  any  beneficiary,  to  report  to  Internal  Revenue 

oflice,  243. 
Notice  to  be  filed  by,  for  purpose  of  estate  tax,  263,  286. 
To  make  returns  for  purpose  of  estate  tax,  263,  292. 
Payment  of  estate  tax  by,  266,  299. 
Bonds  of,  not  subject  to  stamp  tax,  425. 

ADMISSIONS  TO  THEATERS  AND  SHOWS, 
Text  of  statute,  392. 
Paid  admissions,  393. 
Agents  and  brokers,  394. 
Nature  of  entertainments  taxable,  395. 
Season  tickets  and  subscriptions,  396. 
Leases  of  boxes  and  seats,  397. 
Free  admissions,  complimentary  tickets,  398. 
Exempt  admissions,  399. 
Entertainments  for  religious  and  charitable  objects,  400. 
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ADMISSIONS  TO  THEATERS  AND  SHOWS— Continued, 
Agricultural  fairs,  402. 
Cabarets,  rate  of  tax,  403. 
Accommodations  included  in  admissions,  408. 
Payment  and  collection  of  tax,  407. 
Persons  required  to  make  returns,  412. 
Registration  of  proprietors,  413. 
Tickets,  cabaret  checks,  414. 
Records  and  returns,  415. 
Leases  of  theaters,  416. 
Penalties,  419. 

ADULTERATED  BUTTER, 

Tax  on  manufacture  and  sale  of,  517. 

ADVANCE  PAYMENT, 
Of  estate  tax,  299. 

ADVERTISING, 

Cost  of,  as  deductible  expense  in  computing  income,  142. 

AFFIDAVIT, 

Verifying  return  of  income,  in  case  of  individuals,  235. 
In  case  of  coriwrations,  238. 

AFFILIATED  CORPORATIONS, 

Consolidated  returns  by,  240. 
AFFIRMATION  OR  OATH, 

Income  tax  returns  to  be  verified  by,  235. 

AFFIXING, 

Internal  revenue  stamps,  472. 

Penalty  for  failure  to  affix,  475. 

Penalty  for  re-use  of  canceled  stamps,  476. 

AGENT, 

Making  income-tax  return  for  principal,  229. 

Commissions  of,  as  taxable  income,  46. 

Commissions  paid  to,  as  deductible  expense,  141. 

Duty  of,  in  deducting  and  paying  income  tax  for  principal,  220. 

Tax  on  admissions  sold  by,  394. 

AGRICULTURAL  ASSOCIATIONS, 

Exemption  of,  from  income  tax,  120. 
Exempt  from  excess  profits  tax,  308. 
Exempt  from  capital  stock  tax,  330. 

AGRICULTURAL  FAIRS. 

Admissions  to,  when  taxable,  402. 

AGRICULTURE, 

Products  of,  as  taxable  income,  53. 
Expenses  deductible,  53. 


640  .  INDEX 

[The  figures  refer  to  sections] 
AIR  DOMES, 

Federal  tax  on  proprietors  of,  357. 

ALE, 

War  excise  tax  on,  482. 

ALIENS, 

See  Nonresident  Aliens;    Resident  Aliens. 
Decedents,  estate  tax  on  property  of,  260. 

ALIMOXt, 

As  taxable  income,  71. 

Not  deductible  as  "expense"  of  payer,  71. 

AMERICANS  LIVING  ABROAD, 

Income  tax  returns  may  be  made  for,  by  agent,  229. 
Extension  of  time  for  filing  returns  by,  245. 

AMORTIZATION, 

Of  plants  for  war  work,  179. 

AMORTIZATION  OF  BONDS, 

Deduction  for,  in  computing  taxable  income,  197. 

ANNUAL  RETURNS, 

For  purpose  of  income  tax,  see  Returns. 

ANNUITIES, 

As  taxable  income,  70. 

To  nonresident  alien,  collection  of  income  tax  on,  216. 

ANY  SOURCE  WHATEVER, 

Taxability  of  income  derived  from,  37. 

apart:ment  house  property, 

Allowance  for  depreciation  in  income-tax  return  of  owner,  189. 
No  deduction  for  obsolescence,  190. 

APPEAL, 

From  assessment  of  internal  revenue  taxes,  526. 

APPEAL  BONT)S, 

Not  subject  to  stamp  tax,  425. 

APPOINTMENT, 

Property  passing  under  power  of,  subject  to  estate  tax,  274, 

APPORTIONMENT, 

Of  federal  income  tax,  25. 

ARCHITECTS, 

Professional  earnings  of,  as  taxable  income,  47. 
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[The  figures  refer  to  sections] 
ARMY  AND  NAVY, 

Estates  of  persons  dying  in  military  or  naval  service  exempt  estate  tax, 

260. 
Otiicers  of,  salary  exempt  from  income  tax,  131. 

ART  GALLERIES, 

Wlaen  exempt  from  income  tax,  124. 
Exempt  from  excess  proUts  tax,  308. 
Exempt  from  capital  stock  tax,  330. 

ART  OB.JECTS, 

Tax  on  sales  of,  507. 

ASSESSMENT, 

Of  federal  taxes  in  general,  522. 
Of  income  tax,  how  made,  522, 
Conclusive  on  collector,  522. 
Increasing  amount  of  taxable  income  returned,  523. 

Burden  of  proof  and  evidence,  523. 
On  discovery  of  delinQueucy  or  fraud,  524. 

By  Commissioner  or  collector,  524. 

Notice  or  hearing  on,  524. 

Evidence,  524. 

Effect  of  payment  of  tax  originally  assessed,  524. 

Limitation  of  time  for,  524. 
Impeaching  and  contesting  assessment,  525. 

Assessment  prima  facie  valid,  525. 

Burden  of  proof  and  evidence,  525. 

For  want  of  jurisdiction,  .525. 
Appeal  and  review  of  assessment,  526. 
Illegal  or  excessive,  remedies  against,  538. 

Refund  of  taxes  on,  542, 
Of  estate  tax,  263, 

ASSESSMENT  DISTRICTS, 

Special,   under   state   laws,    are  public   corporations   under   income   tax 
law,  112. 

ASSETS, 

Capital,  taxation  of  profit  from  sale  of,  79,  SO. 
Change  or  substitution  of,  distinguished  from  income,  38. 
Shrinkage  in  value  as  "depreciation"  or  "loss,"  175. 
Investment  of,  as  distinguished  from  expense  of  business,  138. 
Admissible  and  inadmissible,  in  computing  "invested  capital,"  315. 

ASSOCIATED  WORDS  AND  PHRASES, 
In  income  tax  laws,  construction  of,  30. 

ASSOCIATIONS, 

Incorporated,  see  Corporations. 

Unincorporated,  income  tax  on  profits  distributed  to  members,  76. 
Bl.Fed.Tax.(4th  Ed.) — 41 
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ASSOCIATIONS— Continued, 

Liability  to  taxation  on  income,  100. 
Private  banking  associations,  101. 
Capital  stock,  tax  on,  327. 

ASYLUMS, 

Exempt  from  payment  of  income  tax,  123. 

ATTORNEYS, 

Professional  earnings  of,  as  taxable  income,  47. 
Fees  of,  deductible  as  expense  of  business,  146. 

For  incorporation  of  company,  140. 
Income  tax  of,  not  collectible  at  source,  222. 

AUTHORS, 

Earnings  of,  as  taxable  income,  47. 

Income  tax  of,  not  collectible  at  source,  222. 

AUTOMOBILES, 

Excise  tax  on  sales  of,  495. 

Operation  of,  for  hire,  tax  on,  363. 

Returns  and  payment  of  tax,  512. 

Penalty  for  failure  to  make  return  or  false  return,  513 

AWARDS, 

Of  money,  as  taxable  income,  48,  50. 


B 

•BAD  DEBTS, 

Deduction  for,  in  computing  taxable  income,  182. 

BANK  GUARANTY  FUND, 

Contributions  to,  deduction  for,  in  computing  income,  148. 

BANKRUPTCY, 

Tax  on  income  of  bankrupt  estate,  90. 

BANKS, 

Federal  land  banks  exempt  from  income  tax,  130. 

Private,  unincorporated,  liability  to  income  tax,  101. 

Mutual  savings,  when  exempt  from  income  tax,  126. 

Deduct  interest  paid  on  deposits,  in  coinputing  taxable  income,  162. 

Estimation  of  capital  and  surplus  for  capital  stock  tax,  342. 

BASEBALL, 

Bats  and  balls,  excise  tax  on  sales  of,  499. 

BEER, 

War  revenue  tax  on,  482. 
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BENF.FICIARIES, 

See  Trustees. 
Of  decedent's  estate,  wheu  to  file  notice ;   for  purpose  of  estate  tax,  2S8. 
When  to  make  returns  under  estate  tax  law,  296. 
Suit  in  behalf  of,  to  recover  back  taxes  illegally  exacted  and  paid,  546. 

BENEFIT  SOCIETIES, 

Exemption  of,  from  income  tax,  122. 
Exempt  from  excess  profits  tax,  308. 
Exempt  from  excise  tax  on  membership  dues,  408. 

BENEVOLENT  ASSOCIATIONS, 

Exempt  from  payment  of  income  tax,  123. 
Exempt  from  excess  profits  tax,  308. 
Exempt  from  capital  stock  tax,  330. 

BEQUEST, 

Property  acquirer!  by,  exempt  from  income  tax,  52a. 

BETTERMENTS, 

Cost  of,  when  deductible  in  computing  taxable  income,  159. 

BILL  IN  EQIHTY, 

To  subject  land  to  payment  of  internal  revenue  tax.  .537. 
For  injunction  to  restrain  collection  of  tax,  538. 
Bill  of  peace  as  remedy  against  illegal  taxation,  538. 

BILLIARD  ROOMS, 
Federal  tax  on,  360. 

BILLIARD  TABLES  AND  BALLS, 
Excise  tax  on  sales  of,  499. 

BILLS  OF  EXCHANGE, 
Stamp  tax  on,  456. 

BILLS  RECEIVABLE, 

Not  taxable  as  income,  66. 

BOARD  AND  LODGING, 

Accepted  in  lieu  of  rent,  taxable  as  income,  41. 
Allowance  for,  taxable  as  part  of  salary,  45. 

BOARD  OF  TRADE, 

When  exempt  fi'om  income  tax,  127. 
Stamp  tax  on  sales  of  produce  at,  443. 

BOATS, 

Annual  excise  tax  on,  514. 

BONDED  WAREHOUSE, 

Entry  for  withdrawal,  stamp  tax  on,  460. 
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BONDS, 

Government,  state,  and  municipal,  exemption  of  interest  on,  from  income 

tax,  74,  107,  111. 
Profits  from  sale  of,  as  taxable  income,  02. 
Deduction  for  amortization  of,  in  computing  income,  197. 
Discount  on  sale  of  issue  of,  not  deductible  as  an  expense  of  business,  142. 
Corporate,  collection  of  income  tax  on  interest  on,  207. 

In  case  of  registered  bonds,  207.  • 

Corporate,  interest  paid  on,  $800  or  more  a  year  to  any  one  person,  to  be 

reported  to  Internal  Revenue  office,  24.S. 
Government,  not  exempt  from  estate  tax,  273. 
Registers  of,  to  give  notice  for  purpose  of  estate  tax,  289. 
Of  domestic  corporations,  when  taxable  as  part  of  deceased  nonresident 

owner's  estate,  281. 
When  included  in  "invested  capital,"  316. 
Stamp  tax  on,  423. 

Bonds  of  indebtedness,  423. 

Renewal  of  bonds,  423. 

Indemnity,  surety,  and  fidelity  bonds,  424. 

Bonds  of  public  ofhcers  exempt,  424. 

Bonds  given  in  legal  proceedings,  425. 

Bonds  given  in  governmental  or  municipal  transactions,  471. 

Bonds  of  building  and  loan  associations,  exempt,  471. 

Bonds  of  mutual  ditch  or  irrigation  companies  exempt,  471. 

Affixing  stamps,  472. 

Cancellation  of  stamps,  473. 

Effect  of  failure  to  stamp,  474. 

Penalties,  475,  476. 

BOOK  ACCOUNTS, 

Uncollected,  not  taxable  as  income,  66. 

BOOKS  AND  PAPERS,  ' 

Examination  by  income  tax  collector,  251. 
Production  of,  district  court  may  compel,  253. 
Examination  of,  for  purpose  of  estate  tax,  301. 

BORROWED  MONEY, 

Not  included  in  "invested  capital,"  316. 

BOTTLERS, 

Of  soft  drinks  and  mineral  waters,  returns  by,  488, 

BOWLING  ALLEYS, 
Federal  tax  on,  360. 

BRANDY,  GRAPE, 

War  excise  tax  on,  484. 

BRIDGES, 

Railroad,  cost  of  replacing,  as  deductible  expense,  159. 
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BROKERS, 

Required  to  report  profits  and  losses  of  customers,  243. 
Federal  occupation  tax  on,  352. 
Pawnbrokers,  353. 
Ship  brokers,  354. 
Customhouse  brokers,  355. 
Tax  on  admissions  sold  by,  394. 
Stock,  registration  of,  428,  445. 

BROTHERHOODS, 

Fraternal  orders  exempt  from  income  tax,  122. 
Labor  organizations,  exempt  from  income  tax,  121. 
Exempt  from  excess  profits  tax,  308. 
Exempt  from  capital  stock  tax,  330. 

BUCKET  SHOPS, 

Proprietors  of,  taxable  as  brokers,  352. 

BUILDING  AND  LOAN  ASSOCIATIONS, 
Domestic,  exempt  from  income  tax,  125. 

Exempt  from  excess  profits  tax,  308. 

Exempt  from  capital  stock  tax,  330. 
Profits  of  shareholders,  when  taxable,  39. 
Co-operative,  stock  and  bonds  of,  exempt  from  stamp  tax,  471. 

BUILDINGS, 

Rent  of,  as  taxable  income,  41. 

Rental  value  of  residence,  44. 

Deductible  in  computing  taxable  income,  156. 
New,  cost  of,  not  deductible  in  computing  taxable  income,  159. 
Deduction  for  depreciation  of,  in  computing  income,  189. 

BUSINESS, 

Earnings  or  profits  of,  as  taxable  income,  55. 

From  several  lines  of  business  combined,  56. 

Mercantile  business,  58. 

Unauthorized  business,  59. 

Partnership  business,  60. 
Expenses  of,  deductible  from  gross  income,  136. 
Engaging  in,  as  creating  liability  to  capital  stock  tax,  333. 

What  constitutes  carrying  on  business,  334. 

Mining  operations,  335. 

Leased  corporations,  336. 

Holding  companies,  337. 

BUSINESS  LEAGUES. 

Exemption  of,  from  income  tax,  127. 

BUTTER,  ADULTERATED, 

Tax  on  manufacture  and  sale  of,  517. 
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CABARETS, 

When  subject  to  occupation  tax,  359. 
Excise  tax  on  admissions  to,  392. 

CAMERAS, 

Excise  tax  on  sales  of,  504. 

Returns  and  payment  of  tax,  532. 

Penalty  for  failure  to  make  return  and  false  return,  513. 

CALENDAR  YEAR, 

Privilege  of  corporations  to  designate  fiscal  year,  242. 

CANCELLATION, 

Of  internal  revenue  stamps,  473. 

Penalty  for  failure  to  cancel,  475. 

Penalty  for  removal  or  re-use  of  canceled  stamps,  476. 

CAPITAL, 

Change  or  substitution  'of,  distinguished  from  income,  38. 
Invested,  meaning  of,  in  excess  profits  tax  law,  316. 
Estimation  of,  for  capital  stock  tax,  341. 

CAPITAL  ASSETS, 

Of  corporation,  taxation  of  profit  from  sale  of,  79,  80. 
Change  or  substitution  of,  distinguished  from  income,  38. 
Investment  of,  distinguished  from  expense  of  business,  138. 

CAPITAL  STOCK, 

Amount  of,  to  be  shown  in  corporation  income  tax  returns,  238. 

What  constitutes  capital  stock  outstanding,  238,  343. 
Stamp  tax  on  original  issue  of,  426. 
On  sales  and  transfers  of,  427. 
Pledge  of  stock  qv  loan,  431. 

Transactions  between  broker  and  customer,  432. 
Transactions  with  agents,  433. 
Where  stamp  is  to  be  afiixed,  437. 
Exemption  of  building  and  loan  associations,  471. 
Aflixing  stamps,  472. 
Cancellation  of  stamps,  473. 
Effect  of  failure  to  stamp,  474. 
Penalties,  475,  476. 

CAPITAL  STOCK  TAX, 

Nature  and  incidence  of  tax,  325. 

Tax  on  domestic  corporations,  327. 

Tax  on  foreign  corporations.  329. 

Corporations  which  are  exempt,  330. 

What  corporations  reciuired  to  make  returns.  332. 

"Engaging  in  business"  necessary  to  liability,  3.33. 
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CAPITAL  STOCK  TAX— Continued, 

What  constitutes  carrying  on  business,  334. 

Mining  operations,  335. 

Lessor  corporations,  336. 

Holding  companies,  337. 

Foreign  corporations,  338. 
Returns  by  liolding  companies  and  subsidiaries,  339. 
Regulations  for  computation  of  tax,  340. 

Domestic  corporations,  340. 
Estimation  of  capital,  surplus,  and  profits,  341. 

Banks  and  bankers,  342. 
Meaning  of  "capital  stock  outstanding,"  343. 
Computation  of  tax  on  foreign  corporations,  344. 

Foreign  insurance  companies,  345. 
Filing  returns ;   penalty  for  delinquency,  347. 
Form  of  return  for  domestic  corporations,  348. 

For  foreign  corporations,  349. 
Payment  of  tax ;   penalty,  350. 

CARDS,  PLAYING, 

Stamp  tax  on,  470. 

CARPETS  AND  RUGS, 
Tax  on  sales  of,  510. 

CARRIERS. 

Tax  on  transportation  of  property  by,  368. 

On  transportation  of  passengers,  375. 

On  reservations  in  parlor  cars  or  vessels,  375. 

By  wbom  tax  is  payable,  379. 

What  transactions  exempt,  380. 

Collection  of  tax  and  returns,  381. 
Stamp  tax  on  tickets  for  foreign  voyage,  4G7. 

CASH, 

Paid  tn,  included  in  "invested  capital,"  316. 
Cash  value  of  tangible  property,  316. 
CATTLE, 

Profits  on  raising  and  sale  of,  as  taxable  income,  53. 

CEMETERY  COMPANIES, 

When  exempt  from  income  tax,  123. 

CERTIFICATE  OF  STOCK, 

Stamp  to  be  affixed  to,  on  sale  or  transfer,  437. 

CERTIFICATES  OF  INDEBTEDNESS, 
Stamp  tax  on,  423. 

CERTIFICATES  OF  OWNERSHIP, 

When  required  for  purpose  of  collection  of  income  tax,  208. 
Substitute  certificates  by  collecting  agencies,  209. 
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CERTIFIED  CHECKS, 

Payment  of  internal  revenue  taxes  by,  530. 

CERTIORARI, 

To  review  assessment  of  taxes,  539. 

CHAMBERS  OF  COMMERCE, 

When  exempt  from  income  tax,  127. 

CHARITABLE  ORGANIZATIONS,  , 

Exemption  of,  from  income  tax,  123. 

Donations  to,  deductible,  in  computing  taxable  income,  151. 
Exempt  from  excess  profits  tax,  308. 
Exempt  from  capital  stock  tax,  330. 
Admissions  to  entertainments  for  benefit  of,  not  taxable,  400. 

CHARTER  FEES, 

Not  deductible  in  computing  taxable  income,  140. 

CHECKS, 

Payable  otherwise  than  at  sight  or  on  demand,  stamp  tax  on,  456. 

Post-dated,  taxability  of,  460. 

Payment  of  internal  revenue  taxes  by,  530. 

CHEESE,  FILLED, 
Tax  on,  519. 

CHEWING  GUM, 

Excise  tax  on  sales  of,  503. 

CHILD  LABOR, 

Tax  on  employment  of,  520. 

CHILDREN,  DEPENDENT, 

Exemption  allowed  for,  under  income  tax  law,  133. 

CIGARETTES, 

War  excise  tax  on,  488. 

Floor  tax  on,  490. 

Tax  on  cigarette  papers  and  tubes,  491. 

CIGARS, 

W^ar  excise  tax  on,  488. 
Floor  tax  on,  490. 

CIRCUSES, 

Occupation  tax  on  proprietors  of,  358. 
Excise  tax  on  admissions  to,  392. 

CITIES, 

Interest  on  obligations  of,  not  subject  to  Income  tax,  111. 
Revenues  of,  exempt  from  federal  taxation,  110. 
Public  utilities  owned  by,  exempt,  113. 
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CITIZENS  OF  UNITED  STATES, 
Liability  of,  to  income  tax,  81. 

Deriving  income  from  abroad,  82. 
Residing  abroad,  taxation  of  incomes  of,  85. 
Income  tax  returns  by,  220. 

CIVIC  ORGANIZATIONS, 

Exemption  of,  from  income  tax,  127. 

CLAIM  OP  EXEMPTIONS, 

Where  income  tax  collected  at  the  source,  225. 

CLAIMS, 

Against  decedent,  deductible  in  computing  taxable  estate,  283. 

CLASSIFICATION, 

Of  persons  and  property  for  income  taxation,  validity  of,  10. 
Equal  protection  of  the  laws,  11. 
Corporations,  partnerships,  and  individuals,  12.   . 
Residents  and  nonresidents,  13. 
Validity  of  exemptions,  17,  18. 

CLEARING  HOUSE, 

Transfers  to,  not  subject  to  stamp  tax,  447. 

CLERGYMEN, 

Salaries  of,  as  taxable  income,  47. 

CLUBS,  INCORPORATED, 

Exemption  of,  from  income  tax,  128. 

Excise  tax  on  membership  dues  payable  to,  408. 

COAL  MINES, 
See  Mining. 

COLLATERAL, 

Pledge  of  stock  as,  not  subject  to  stamp  tax,  431. 

COLLECTION, 

Of  internal  revenue  taxes,  529,  530. 
By  suit,  535. 
By  distraint,  536. 
Sale  of  real  estate  for,  537. 

COLLECTION  AT  THE  SOURCE, 
Theory  and  practice  of,  205. 
Effect  of  1917  amendments,  206. 
Interest  on  corporate  bonds,  207. 
Certificates  of  ownership,  208. 
Substitute  certificates  by  collecting  agency,  209. 
Payments  to  nonresident  aliens,  210. 
Rents,  213. 
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COLLECTION  AT  THE  SOURCE— Continued. 

Payments  of  interest,  214. 

Royalties,  215. 

Annuities,  216. 

Note  given  for  rent  or  interest,  217. 
Foreign  interest  and  dividends,  218. 
License  for  foreign  collections,  219. 
E^iduciaries,  220. 

Kinds  of  income  not  taxable  at  source,  221. 
Indeterminate  or  non-periodical  income,  222. 
Income  of  partnerships  and  corporations,  223. 
Interest  on  bank  deposits,  224. 
Claiming  exemptions,  225. 

Credit  for  source  collections  in  personal  returns,  226. 
Personal  liability  of  debtors  or  withholding  agents,  227. 
Exempt  corporations  acting  as  withholding  agents,  228. 

COLLECTOR  OF  INTERNAL  REVENUE, 

Returns,  duty  to  make  where  none  submitted,  250. 

Income  tax  returns  to  be  filed  with,  247. 

When  to  make  final  return  for  estate  tax,  264,  297. 

Examination  of  records  and  papers  by,  for  pui-pose  of  estate  tax,  301. 

When  to  make  assessment  of  tax,  524. 

Demand  by,  for  payment  of  tax,  529. 

Payment  of  taxes  to,  530. 

Suing  for  collection  of.  tax,  535. 

Distrahiing  for  taxes,  563. 

Selling  real  estate  for  taxes,  537. 

Injunction  against,  to  stop  collection,  538. 

Suit  against,  to  recover  taxes  illegally  exacted,  547. 

Payment  of  judgment  against;  reimbursement,  555. 

Action  of  tort,  556. 

COLLEGES, 

Exempt  from  Income  tax,  124. 
Exempt  from  excess  profits  tax,  308. 

COMMERCE, 

Profits  arising  from,  as  taxable  income,  55. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Validity  of  grant  of  administrative  powers  to,  24. 

Construction  of  statute  by,  effect  of,  31. 

To  prescribe  form  for  income  tax  returns,  235. 

May  extend  time  for  filing  income  tax  returns,  245. 

Assessment  of  taxes  by,  52-1. 

Compromise  of  penalties  and  of  litigation  by,  540. 

Abatement  and  refund  of  taxes  by,  542. 

Appeal  to,  as  pre-reciuisite  to  suit  for  recovery  of  taxes  paid,  550. 
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COMMISSIONS, 

Of  agents,  as  taxable  income,  46. 

On  sales,  In  addition  to  salary,  taxable  as  income,  45. 

Of  salesmen,  deductible  as  expense  of  business,  150. 

COMMODITIES, 

Excise  taxes  on  sales  of,  492. 

COMMUNITY  PROPERTY, 

Decedent's  interest  in,  subject  to  estate  tax,  279. 

COMMUTATION  OF  QUARTERS, 

Allowance  for,  as  taxable  income,  45. 

COMPANY, 

See  Associations;    Corporations. 

COMPENSATION, 

See  Salaries;    Wages. 

COMPROMISE, 

Of  suits  to  collect  taxes,  540. 

Of  penalties  for  failure  to  make  returns,  540. 

CONCERT  HALLS, 

Occupation  tax  on  proprietors  of,  356. 

CONDEMNATION  PROCEEDINGS, 

Damages  paid  under,  not  taxable  income,  38. 

CONSERVATORS, 

Duty  of,  in  deducting  and  paying  over  income  tax,  220. 
Form  and  contents  of  income  tax  returns  by,  231. 
To  report  payments  of  $S0O  or  more  in  any  year,  243. 

CONSOLIDATED  CORPORATIONS, 
Income  tax  returns  by,  240. 
Assessment  of  excess  profits  tax  on,  319. 

CONSOLIDATION, 

Of  business,  ascertainment  of  "invested  capital"  in  case  of,  for  purpose  of 
excess  profits  tax,  319. 

CONSTITUENT  COMPANIES, 
Income  tax  returns  by,  239. 

CONSTITUTIONAL  LAW, 

Provisions  of  federal  constitution  affecting  income  tax,  5. 
Adoption  and  construction  of  Sixteenth  Amendment,  6. 
Constitutionality  of  income  tax  law,  9-26. 

Requirement  of  due  process  of  law,  9. 

Requirement  of  equality  and  unifoi'mity,  10. 

Equal  protection  uf  the  laws,  11. 
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CONTITUTIONAL  LAW— Continued, 

Discriminations  and  classifications,  12,  13. 
Federal  taxation  of  state  corporations,  14. 
Taxation  of  income  from  non-taxable  property,  15. 
Taxing  salaries  of  federal  and  state  officers,  16. 
Exemption  of  incomes  below  a  fixed  sum,  17. 
Exemption  of  classes  of  individuals  or  corporations,  18. 
Double  taxation,  19. 

Additional  taxation  of  same  income,  20. 
Validity  of  progressive  or  graded  tax,  21. 
Retrospective  operation  of  statute,  22. 
Objections  to  mode  of  enactment  of  statute,  2.3. 
Objections  to  administrative  provisions  of  act,  24. 
Apportionment  of  federal  income  tax,  25. 
Constitutional  objections  to  penalties  imposed,  26. 
Constitutional  validity  of  estate  tax  law,  270. 
Of  capital  stock  tax,  325. 

Of  occupation  taxes  under  act  of  Congress,  351. 
Of  stamp  tax,  421. 

CONSTRUCTION, 

Of  income  tax  laws,  27-31. 

Rule  of  strict  construction,  27. 
Retrospective  operation  not  favored,  2d. 
Statutes  in  pari  materia,  29. 
Associated  words  and  phrases,  30. 
Departmental  construction,  31. . 

CONTEMPLATION  OF  DEATH, 

Property  transferred  in,  subject  to  estate  tax,  275. 
Investigation  of  transfers,  276. 
Transfers  within  two  years  of  death,  277. 

CONTRACTS, 

Profits  on,  as  taxable  income,  67. 
Uncompleted  contracts,  67. 

CONTRIBUTIONS, 

See  Donations ;   Gifts. 

CONVEYANCES, 

Stamp  tax  on,  389. 

Deeds  in  general,  461. 

Deeds  in  escrow,  461, 

Quitclaim  deeds,  461. 

Partition  deeds,  461. 

Deeds  of  sheriffs  and  court  officers,  462. 

Consideration  or  value  as  measure  of  tax,  463. 

Value  of  equity  of  redemption,  463. 
Affixing  and  canceling  stamps,  472,  473. 
Effect  of  failure  to  stamp,  474. 
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CO-OPERATIVE  ASSOCIATIONS, 

When  exempt  from  excess  profits  tax,  308. 
Exemption  of,  from  capital  stock  tax,  330. 
Stock  and  bonds  of,  exempt  from  stamp  tax,  471. 

COPYRIGHTS, 

Value  of,  included  in  "invested  capital,"  315. 

CORDIALS, 

War  excise  tax  on,  483. 

CORPORATE  TRANSFER  AGENTS, 

To  give  notice  for  purposes  of  estate  tax,  289. 

CORPORATIONS, 

Dividends  paid  by,  as  taxable  income,  75. 

Stock  dividends,  7G. 
Accumulated  or  undivided  profits,  tax  on,  77. 
Rights  to  subscribe  for  new  stock  of,  78. 
Sale  and  distribution  of  assets  of,  79. 

Profit  accruing  to,  from  sale  of  capital  assets,  as  taxable  income,  80. 
Domestic,  operating  abroad,  tax  on  incomes  of,  83,  84. 
Dissolved,  taxation  of  income  of,  91. 
Limited  partnerships  as,  93. 
Liability  of,  to  income  tax  in  general,  94. 

Change  of  name  of  corporation,  95. 

Foreign  corporations,  96. 

Doing  business  by  local  agents,  97. 
Dutch  administration  offices,  98. 

Public  service  companies,  99. 

Unincorporated  associations,  100. 

Private  banking  associations,  101. 

Inactive  corporations  and  holding  companies,  102. 

Lessor  corporations,  103. 

Corporations  fraudulently  formed  to  evade  tax,  104. 

Corporations  of  Philippines  and  Porto  Rico,  105. 

Insurance  companies,  100. 
Exempt  from  income  tax,  what  are,  114^130. 

Corporations  specifically  exempted,  114. 

Claiming  and  proving  exempt  character,  117. 
,  Corporation  owned  by  exempt  organization,  118. 

Close  corporations,  119. 

Agricultural  and  horticultural  organizations,  120. 

Labor  organizations,  121. 

Fraternal  orders  and  benefit  societies,  122. 

Religious,  charitable,  and  benevolent  associations,  123. 

Educational  and  scientific  institutions,  124. 

Building  and  loan  associations,  125. 

Mutual  savings  banks,  126. 

Civic  organizations  and  chambers  of  commerce,  127. 

Incorporated  clubs,  128. 
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CORPORATIONS— Contimied. 

Personal  service  corporations,  129. 

Federal  land  banks,  130. 
Deduction  by,  of  interest  paid,  in  computing  taxable  income,  164. 
Organization  expenses  not  deductible  in  computing  income,  140. 
Interest  on  bonds  of,  collection  of  income  tax  on,  207. 
Collection  "at  the  source"  of  income  tax  on,  223. 
Income  tax  returns  by,  238. 

Parent  and  subsidiary  companies,  239. 

Designation  of  fiscal  year,  242. 

Reports  of  dividends  paid,  243. 

To  report  bondholders  receiving  $800  or  more  a  year  interest,  243. 
Acting  as  transfer  agents  or  registers  of  bonds,  to  give  notice  for  purposes 

of  estate  tax,  289. 
Stock  and  bonds  of,  when  taxable  as  part  of  deceased  nonresident  own- 
er's estate,  281. 
Tax  on  excess  profits  of,  see  Excess  Profits  Tax. 
What  are  exempt  from  excess  profits  tax,  308. 
Computing  net  income  of,  for  excess  profits  tax,  313. 
Returns  by,  for  excess  profits  tax,  322. 
Tax  on  capital  stock  of,  325-350. 

Domestic  corporations,  327. 

Foreign  corporations,  329. 

What  corporations  exempt,  330. 

What  corporations  to  make  returns,  332. 

What  companies  liable  to  tax,  333-338. 

Computation  of  tax  on  domestic  corporations,  340. 
On  foreign  corporations,  344. 

Forms  of  returns,  348,  349. 

Payment  of  tax,  350. 
Stamp  tax  on  original  issue  of  capital  stock,  426. 

On  sales  or  transfers  of  stock,  427. 

COSMETICS, 

Excise  tax  on  sales  of,  500. 

COST, 

Of  carrying  on  business  as  deductible  expense,  142. 

Manufacturing  costs,  145. 
Of  incorporating  company,  not  deductible  as  "expense,"  140. 

COSTS, 

In  suits  for  recovery  of  taxes  illegally  exacted,  553. 

COUNTIES, 

See  Municipal  Corporations. 

COUPONS, 

Collection  of  income  tax  on  presentation  of,  207. 
Ownership  certificates  accompanying,  208. 
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COURTS, 

Jurisdiction  of  suits  to  compel  payment  of  estate  tax,  267. 
For  collection  of  internal  revenue  taxes,  535. 
Suit  to  recover  taxes  illegally  exacted  and  paid,  551. 

CREDITS, 

In  income  tax  returns,  for  dividends  received,  198. 
To  nonresident  alien,  111. 
For  capital  stock  tax,  ,S31. 
For  excess  profits  tax,  311. 
For  taxes  overpaid,,  544. 

CRIMINAL  LAW, 

Unlawfully  divulging  income  tax  returns  a  misdemeanor,  249. 
Making  false  or  fraudulent  return  a  misdemeanor,  256. 
Failure  to  pay  occupation  tax  a  misdemeanor,  367. 
Failure  to  affix  or  cancel  revenue  stamps,  475. 
Fraudulent  removal  or  re-use  of  revenue  stamps,  476. 

CROPS, 

Profits  on  sale  of,  as  taxable  income,  53. 
Products  consumed  by  family,  53. 
Crops  unsold  at  end  of  year,  53. 

CRUELTY  TO  ANIMALS, 

Donations  to  societies  for  preventing,  deductible  in  computing  donor's 
taxable  income,  151. 

CUSTOMHOUSE  BROKERS, 

Federal  occupation  tax  on,  355. 

CUSTOMHOUSE  ENTRIES, 
Stamp  tax  on,  465. 

CUSTOMS  DUTIES, 

When  deductible  from  income  as  "taxes  paid,"  166. 


D 

DAMAGES, 

For  land  condemned,  not  taxable  as  income.  3S. 
Recovered  for  personal  injury,  taxa^ble  as  Income,  50. 
When  deductible  as  "expense"  of  taxpayer,  158. 

DEALERS, 

In  securities,  deductions  allowed  to,  176. 
In  stocks,  registration  of,  428. 

DEATH, 

Property  transferred  in  contemplation  of,  subject  to  estate  tax,  275. 
Investigation  of  transfers,  276. 
Transfers  within  two  years  of  death,  277. 
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DEBENTURES, 

Stamp  tax  on,  423. 

DEBTS, 

Uncollected,  not  taxable  as  income,  66. 

Interest  paid  on,  deductible  in  computing  net  income,  161. 

Worthless,  deduction  for,  in  computing  taxable  income,  182 

DECEDENTS'  ESTATES, 

Allowable  deductions  in  computing  taxable  income  of,  146. 
Income  tax  returns  in  case  of,  231. 
Federal  tax  on,  see  Estate  Tax. 

DEDUCTING  AND  WITHHOLDING  OF  TAX, 
See  Collection  at  the  Source, 

DEDUCTIONS, 

Allowable  under  income  tax  law,  136-203.  p 

Expenses  of  business,  136-158. 

Repairs,  new  buildings,  improvements,  159.  < 

Interest  on  indebtedness,  161-164. 

Taxes  paid,  166. 

Losses  uncompensated,   171-181. 

Debts  written  off  as  worthless.  182. 

Depreciation  of  property,  186-193. 

Depletion  of  ores  in  mines,  194. 
In  oil  and  gas  wells,  195. 

Depreciation  of  timber  lands,  196. 

Amortization  of  bonds,  197. 

Dividends  from  corporations  subject  to  tax,  198. 

Special  rules  as  to  insurance  companies,  199-202. 

Rules  as  to  foreign  corporations,  203. 

Not  cumulative,  204. 
From  gross  value  of  decedent's  estate,  for  purpose  of  estate  tax,  283. 

Funeral  expenses,  283. 

Expenses  of  administration,  283. 

Claims  against  estate,  283. 

Unpaid  mortgages,  283. 

Losses  incurred  during  settlement.  283. 

Support  of  decedent's  dependents,  283. 

Not  state  succession  or  legacy  taxes,  283. 
Allowable  under  excess  profits  tax,  311,  312. 
For  purpose  of  capital  stock  tax,  331. 

DEEDS. 

Stamp  tax  on,  461. 

Deeds  in  escrow,  461. 
Quitclaim  deeds,  461. 
Partition  deeds,  461. 

Deeds  of  sheriffs  and  court  officers,  462. 
Consideration  or  value  as  measure  of  tax,  463. 
Value  of  equity  of  redemption,  463. 
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DEEDS— Continued, 

Affixing  and  canceling  stamps,  472,  473. 
Effect  of  failure  to  stamp,  474. 

DEEDS  OF  TRUST, 
See  Mortgages. 

DEFAULT, 

In  payment  of  estate  tax,  proceedings  upon,  267. 

DEFINITIONS, 

Of  income,  general,  32. 

Statutory,  35. 
Prewar  period,  304. 
Invested  capital,  304,  316. 

DELINQUENT, 

When  income  tax  becomes,  if  not  paid,  528. 

Addition  of  penalty  and  interest  if  not  paid,  532. 
Proceedings  on  failure  to  pay  estate  tax,  267. 

I 
DEMAND, 

For  payment  of  taxes,  by  revenue  collector,  529. 

DENTIFRICES, 

Excise  tax  on  sales  of,  500. 

DEPENDENT   CHILDREN, 

Exemption  allowed  for,  under  Income  tax  law,  133. 

DEPENDENT  RELATIVES, 

Deduction  for  support  of,  in  computing  taxable  estate  of  decedent,  283. 

DEPOSITS, 

Banks  deduct  interest  paid  on,  In  computing  taxable  income,  162. 

DEPRECIATION  OF  PROPERTY, 

Deduction  for,  in  computing  taxable  Income,  186. 
Treasury  regulations  as  to,  187. 
Rulings  and  decisions,  188. 
Rented  real  estate,  189. 
Obsolescence,  190.  ' 

Reserves  for  depreciation,  191. 
Allowance  for,  in  case  of  trust  estates,  192. 
Depreciation  of  patents,  193. 
Depletion  of  ores  in  mines,  194. 
Depletion  of  oil  and  gas  wells,  195. 
Depreciation  of  timber  lands,  196. 

DESCENT, 

Property  acquired  by,  exempt  from  income  tax,  52a. 
Bl.Ped.Tax.(4th  Ed.) — 42 
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DEVISE, 

Property  acquired  by,  exempt  from  income  tax,  52a. 

Federal  tax  on  estates,  see  Estate  Tax. 

DEVOLUTION  OF  ESTATES, 
See  Estate  Tax. 

DIRECT  TAX, 

Income  tax  as,  4. 

Tax  on  occupations  is  not,  351. 

DISBURSING  OFFICERS, 

To  report  payments  of  $800  or  more  a  year,  243. 

DISCLOSURE, 

Of  income  tax  returns  by  officers,  forbidden  and  punishable.  2-19. 

DISCOUNT, 

On  sale  of  issue  of  bonds,  not  deductible  as  expense  of  business,  142. 
For  payment  of  estate  tax  in  advance,  299. 

DISSOLUTION   OF   CORPORATION, 

As  affecting  liability  to  income  tax,  91. 

DISTILLED  SPIRITS, 
Tax  on,  478. 

Imported  perfumes  containing,  479. 
Floor  tax  on,  480. 
Rectified  spirits,  481. 
Blended  whiskies,  481. 

DISTRAINT, 

Enforcing  payment  of  internal  revenue  taxes  by,  536. 

DISTRESS  WARRANT, 

To  enforce  payment  of  internal  revenue  taxes,  536. 

DISTRICT  COURTS, 

Jurisdiction  of,  in  income  tax  cases,  253. 

Of  suits  to  compel  payment  of  estate  tax,  267. 

Of  suit  for  collection  of  income  taxes,  535. 

Of  suit  to  recover  taxes  illegally  exacted  and  paid,  551. 

DISTRICT  OF  COLUMBIA, 

Instruments  made  by  or  to,  exempt  from  stamp  tax,  471. 

DIVIDENDS, 

Credit  for  amount  of,  in  return  of  individual  taxpayer,  198. 
Payments  of,  to  be  reported  by  corporations,  243. 
As  taxable  income,  75. 
Stock  dividends,  76. 
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DIVIDENDS— Continued, 

Credit  for,  in  personal  income-tnx  returns,  198. 
Dividends  paid  in  Liberty  Loan  bonds,  198. 
Of  foreign  corporations,  collection  of  income  tax  on,  218. 

DOMESTIC  CORPORATIONS, 

Operating  abroad,  taxation  of  incomes  of.  83,  84. 

Stock  and  bonds  of,  when  taxable  as  part  of  nonresident  deceased  owner's 

estate,  281. 
Tax  on  excess  profits  of,  see  Excess  Profits  Tax. 
Returns  by,  for  excess  profits  tax,  322. 
Capital  stock  tax  on,  327. 

Computation  of  tax,  340. 

Form  of  return  for,  348. 

Payment  of  tax,  350. 

DONATIONS, 

To  charities,  deductible,  in  computing  taxable  income.  151. 

To  religious,  scientific,  and  educational  purposes,  151. 

To  sodetl'es  for  prevention  of  cruelty  to  animals,  151. 
In  contemplation  of  death,  effect  of  estate  tax  on,  275. 

DOUBLE  TAXATION, 

Constitutional  objections  to,  applied  to  income  tax,  19,  20. 

DRAFTS, 

Stamp  tax  on,  456. 

DUE  PROCESS  OF  LAW, 

Requirement  of,  in  income  taxation,  9. 

DURESS, 

Taxes  paid  under,  suit  to  recover  back,  549. 

DUTCH  ADMINISTRATION  OFFICES. 

Income  tax  on  securities  and  investments  of,  98. 

DUTIES  ON  IMPORTS, 

Deductible  from  income  as  "taxes  paid,"  166. 


K 

EARNINGS, 

From  profession  or  trade,  as  taxable  income,  47. 

EDUCATIONAL  INSTITUTIONS, 
Exempt  from  income  tax,  124. 

Donations  to,  deductible  in  computing  taxable  income,  151. 
Exempt  from  excess  profits  tax,  308. 
Exempt  from  capital  stcck  tax,  330. 

EMBEZZLEMENT, 

Losses  sustained  by,  deductible  from  Income,  171. 
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EMINENT  DOMAIN, 

Compensation  for  land  taken  under,  not  income,  38. 

EMOLUMENTS, 

See  Salaries;  Wages. 

EMPLOYEES. 

Of  state  or  municipality,  salary  of,  not  taxable,  16. 
Salaries  or  wages  of,  as  taxable  income,  45. 
Payments  to,  deductible  in  computing  taxable  income,  150. 
Bonds  given  by,  subject  to  stamp  tax,  424. 

Exception  as  to  public  and  municipal  officers,  471. 

EMPLOYERS, 

Paying  $800  or  more  a  year  in  wages  or  salary,  to  report  to  Internal 

Revenue  office,  243. 
Deduction  for  wages  paid,  in  computing  taxable  income,  150. 
Not  wages  of  domestic  servants,  136. 

ENDOWMENTS, 

Moneys  given  for,  when  deductible  in  income  tax  return,  151. 

ENGAGED  IN  BUSINESS, 

Meaning  of,  in  excess  profits  tax  law,  304. 
In  capital  stock  tax  act,  333. 

ENGINEERS, 

Professional  earnings  of,  as  taxable  income,  47. 

EQUALITY, 

Constitutional  requirement  of  applied  to  income  taxes,  10. 
Equal  protection  of  the  laws,  11. 
Discrimination  between  persons  and  corporations,  12. 
Discrimination  between  residents  and  nonresidents,  13. 
Validity  of  exemptions,  17,  18. 
Graduated  or  progressive  tax,  21. 

EQUAL  PROTECTION  OF  THE  LAWS, 

Guaranty  of,  as  applied  to  income  taxes,  11. 

EQUIPMENT, 

Cost  of,  deductible  in  computing  taxable  income,  138. 
Rent  of,  when  deductible,  41. 

EQUITY, 

Bill  to  subject  land  to  payment  of  taxes,  537. 

Injunction  to  restrain  collection  of  taxes,  538. 

Bill  of  peace  as  remedy  against  illegal  taxation,  538. 

EQUITY  OF  REDEMPTION, 

Value  of,  fixing  amount  of  stamp  tax  on  deed  subject  to  mortgage,  463. 

ESCROW, 

Deed  in,  when  subject  to  stamp  tax,  461. 
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ESTATES, 

Income  tax  returns  in  case  of,  231. 

Of  decedents,  estate  tax  on,  259. 

Gross  and  net,  under  estate  tax,  272-285. 

ESTATE  TAX, 

Nature  and  validity  of  tax,  270. 

Territory  for  levy  of  tax,  271. 

Definitions  of  terms,  259. 

Rates  of  tax,  260. 

Value  of  gross  estate,  how  determined,  261. 

What  is  included  in  gross  estate,  272. 

United  States  bonds,  273. 

Property  passing  under  power  of  appointment,  274. 

Property  transferred  in  contemplation  of  death,  275. 

Investigation  of  transfers,  276. 

Material  transfers  vvdthin  two  years  of  death,  277. 

Property  owned  jointly,  278. 

Decedent's  interest  in  community  property,  279. 

Gross  estate  where  no  executor  appointed,  280. 

Situs  of  property  of  nonresident  decedents,  281. 

Income  and  appreciation  during  settlement,  282. 
Net  value  of  estate,  how  determined,  262. 

Deductions  to  determine  net  estate,  283. 

Specific  exemption  of  $50,000,  284. 

Deductions  in  estates  of  nonresidents,  285. 
Notice  to  be  filed  by  executors,  263,  286. 
Notice  to  be  given  by  others  than  executors,  287. 
Duty  of  beneficiaries  as  to  notice,  288. 
Notice  by  corporate  transfer  agents,  289. 
Notice  by  registers  of  bonds,  289. 

Notice  and  return  in  case  of  nonresidents'  estates,  290. 
Collectors  to  inform  executors  as  to  beneficiaries,  291. 
Returns  by  executors  or  administrators,  263,  292. 

Tentative  returns,  293. 

Place  for  filing  returns,  294. 

Value  of  estate  as  determining  necessity  of  return,  295. 
When  beneficiaries  must  file  notice  and  return,  296. 
When  collectors  make  final  return,  264,  297. 
Assessment  of  tax,  263. 
Payment  of  tax,  266,  299. 

Discount  for  advance  payment,  299. 

Advance  payment  relieving  from  interest,  300. 
Proceedings  to  compel  payment  of  tax,  267. 
Tax  as  lien  on  estate,  268. 
Examination  of  records  and  documents,  301. 
Abatement  and  refund,  302. 

Exemption  of  decedents  in  military  or  naval  service,  260. 
Penalties,  269,  298. 
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EVASION  OF  TAXES, 
See  Tax  Dodging. 

EVIDENCE, 

Income  tax  receipts,  force  <is,  530. 

Taking,  to  determine  amount  of  taxable  income,  251,  254. 

In  suit  to  recover  back  taxes  paid,  547. 

EXAMINATION, 

Of  books,  papers,  and  witnesses  by  collector,  251. 

Scope  of  examination,  254. 
Of  records  and  documents,  for  purpose  of  estate  tax,  SOL 

EXCESSIVE  ASSESSMENT, 

Remedies  of  taxpayer  against,  538. 
Injunction,  538. 
Suit  for  recovery  of  taxes  paid,  545. 

EXCESS  PROFITS  TAX, 

Introduction  to  discussion  of,  303. 

General  definitions,  304. 

Imposition  and  rate  of  tax,  ,305. 

Limitation  of  total  amount  of  tax,  306. 

Corporations  partly  of  "personal  service"  kind,  307. 

Exempt  corporations,  308. 

Tax  computed  for  part  of  year,  309. 

Meaning  of  "prewar  period,"  310. 

War-profits  credit,  311. 

Excess-profits  credit,  312. 

Example  of  computation  of  tax.  313. 

Determination  of  net  Income,  314. 

Determination  of  invested  capital,  315,  316. 

Determination  of  tax  in  special  cases,  317. 

Comparison  witb  average  tax  of  other  coi-porations,  318. 
Reorganizations,  consolidations,  change  of  ownership,  319. 

Reorganization  under  same  ownership,  320. 
Tax  for  first  taxable  year,  321. 
Returns,  payment  of  tax,  penalties,  322. 
Provisions  as  to  sale  of  mines  or  oil  or  gas  wells,  323. 

EXCHANGE, 

Of  property  or  stock,  profit  on,  as  taxable  income,  64. 
Tax  on  dealings  on,  see  Stock  Exchange ;  Produce  Exchange. 

EXCISE  TAXES, 

Income  tax  distinguished  from,  3. 
Tax  on  decedents'  estates,  270. 
Capital  stock  tax,  325. 
Liquors,  beer,  and  wines,  478-484. 
Soft  drinks  and  mineral  waters,  485. 
Tobacco,  cigars,  cigarettes,  488-491. 
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[The  figures  refer  to  sections] 
EXCISE  TAXES— Continued, 

On  sales  of  various  commodities,  492. 
Yaclits  and  boats,  514. 
Admissions  and  club  dues,  392-408. 
Opium  and  other  narcotics,  510. 
Oleomargarine  and  adulterated  butter,  517. 
Mixed  flour,  518. 
Filled  cheese,  519. 

EXECUTORS, 

Foi-m  and  contents  of  returns,  231. 

Taxation  of  income  of  estates,  91. 

Duty  of,  in  deducting  and  paying  over  income  tax,  220. 

Paying  $800  or  more  to  any  beneficiary,  to  report  to  Internal  Revenue 

office,  243. 
Notice  to  be  filed  by,  for  purpose  of  estate  tax,  263,  286. 
To  make  returns  for  purpose  of  estate  tax,  263,  292-295. 
Payment  of  estate  tax  by,  266,  299. 
Bonds  of,  not  subject  to  stamp  tax,  425. 

EXEMPTIONS, 

TVlaat  income  exempt  from  taxation,  133. 
Constitutional  validity  of,  17,  IS. 
Under  federal  income  tax  law,  107-134. 

Obligations  and  revenues  of  United  States,  107. 

Revenues  of  states  and  municipalities,  110. 

Interest  on  state  and  municipal  bonds.  111. 
Political  subdivisions  of  states,  112. 

Public  utilities  ovi^ned  by  states  or  municipalities,  113. 

Coi-porations  specifically  exempt,  114. 

Claiming  and  proving  exempt  character,  117. 

Corporation  owned  by  exempt  organization,  118. 

Close  corporations,  119. 

Agricultural  and  horticultural  organizations,  120. 

Labor  organizations,  121. 

Fraternal  orders  and  benefit  societies,  122. 

Religious,  charitable  and  benevolent  associations,  123. 

Educational  and  scientific  institutions,  124. 

Building  and  loan  associations,  125. 

Mutual  savings  banks,  126. 

Civic  organizations  and  chambers  of  commerce,  127. 

Incorix>rated  clubs,  128. 

Federal  land  banks,  130. 

Proceeds  of  life  insurance  policies,  132. 

Exemption  of  fixed  amount  of  income,  133. 

Treasury  regulations  as  to  husband  and  wife,  134. 

Claim  of,  where  tax  collected  at  the  source,  225. 

Corporations   exempt   from   income   tax   not   required    to   make    re- 
turns, 238. 
Specific,  under  estate  tax  law,  284. 
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[The  figures  refer  to  sections] 

EXEMPTIONS— Continued, 

Soldiers  and  sailors,  estates  of,  exempt  from  estate  tnx,  260. 
Corporations  and  incomes  exempt  from  excess  profits  tax,  308. 
Corporations  exempt  from  capital  stock  tax,  330. 

Corporations  not  engaged  in.  business,  333-337. 
From  tax  on  transportation  and  on  telegraph  and  telephone  messages, 
380. 
Government  and  state  business,  380. 
From  tax  on  insurance  policies,  388. 
From  stamp  tax,  471. 

Instruments  made  by  or  to  government,  state,  or  municipal  corpora- 
tion, 471. 
Stock  and  bonds  of  co-operative  building  and  loan  associations,  471. 
Stock  and  bonds  of  mutual  ditch  and  irrigation  companies,  471. 

EXPENSE'S, 

Deductible  in  computing  taxable  estate  of  decedent,  283. 
Funeral  expenses,  283. 
Costs  of  administration,  283. 
Support  of  decedent's  dependents,  283. 

EXPENSES  OF  BUSINESS, 

Deduction  of,  allowed  in  computing  net  income,  13S. 

Investment  of  capital  assets  distinguished,  138. 

Expense  of  beginning  or  engaging  in  business,  140. 

Expense  of  earning  or  collecting  income,  141. 

General  costs  of  business,  142. 

Manufacturing  costs,  145. 

Legal  expenses,  146. 

Contributions  to  indemnity  fund,  147. 

Contributiona  to  bank  guaranty  fund,  148. 

Reserves  to  meet  liabilities,  149. 

Wages  and  salaries,  150. 

Contributions  to  religious  and  charitable  purposes,  151. 

Gifts,  charities,  pensions  to  employees,  152. 

Traveling  expenses,  153. 

Cost  of  insurance,  154. 

Insurance  on  lives  of  officers,  employees,  or  partners,  155. 

Rent  of  land,  buildings,  or  equipment,  156. 

Mining  operations,  157. 

Judgments,  158. 

EXPORTS, 

Transportation  tax,  as  affecting,  371. 
Commodities  tax  as  applicable  to,  493. 

EXPRESS  COMPANIES, 

Tax  on  transportation  of  parcels  by,  368. 
By  whom  tax  is  payable,  379. 
What  trtinsactlons  exempt,  380. 
Returns  and  collection  of  tax,  381. 
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[The  figures  refer  to  sections] 
EXTENSION, 

Of  time  for  filing  iuconie  tax  returns,  245. 

EXTRACTS, 

War  excise  tax  on,  485. 

Returns  by  manufacturers  and  bottlers,  486. 


FACILITIES  FURNISHED  BY  PUBLIC  UTILITIES, 
Tax  on,  under  act  of  Congress,  368-381. 

Transportation  of  proi>erty  by  freight  or  express,  368. 

Transportation  of  passengers,  375. 

Reservations  on  parlor  cars  and  vessels,  375. 

Transportation  of  oil  by  pipe  line,  377. 

Telegraph  and  telephone  messages,  378. 

By  w^hom  tax  is  payable,  379. 

What  transactions  exempt,  380. 

Government  and  state  business,  380. 
FAILURE, 

To  make  return  of  income,  procedure  on,  250. 

Penalties  prescribed,  255. 
To  make  return  for  capital  stock  tax,  347. 
To  affix  or  cancel  revenue  stamps,  effect  of,  474. 

Penalty  for,  475. 
To  make  returns,  assessment  of  tax  on,  524. 

FALSE  RETURN, 

Of  income,  penalty  for  making,  256. 

What  constitutes  false  return,  256. 
For  capital  stock  tax ;  penalty,  347. 
Assessment  of  tax  in  case  of,  524. 

FAMILY   EXPENSES, 

Not  deductible  in  computing  taxable  Income,  136. 

FARM  LOAN  ASSOCIATIONS, 

National,  exempt  from  income  tax,  130. 
Exempt  from  excess  profits  tax,  308. 
Exempt  from  capital  stock  tax,  330. 

FARM  LOAN  BONDS, 

Federal,  exempt  from  Income  tax,  74,  107. 

FARMERS'  MUTUAL  ASSOCIATIONS, 
Exemption  of,  from  Income  tax,  114. 
Operating  as  sales  agents,  exempt  from  income  tax,  114. 

FARMING, 

Products  of,  as  taxable  income,  53. 
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[The  figures  refer  to  sections] 
FEDERAL  COURTS,  '  ^ 

Jurisdiction  of,  in  income  tax  cases,  253. 

Of  suit  to  compel  payment  of  estate  tax,  267. 
Of  suit  for  collection  of  income  taxes,  535. 
■Of  suit  to  recover  taxes  illegally  exacted  and  paid,  55L 

FEDERAL  FARM  LOAN  BONDS, 

Exempt  from  income  tax,  74,  107. 

FEDERAL  LAND  BANKS, 

Exempt  from  income  tax,  130. 
Exeiiipt  from  excess  profits  tax,  308. 
Exempt  from  capital  stock  tax,  330. 

FEDERAL  OFFICERS,      • 

Income  tax  on  salaries  of,  16,  45,  89. 
Bonds  of,  not  sul^ject  to  stamp  tax,  471. 

FEDERAL  RESERVE  BANKS, 
Dividends  of,  exempt,  109. 

FIDELITY  BONDS, 

Stamp  tax  on,  424.       ^ 

FIDUCIARIES, 

Income  tax  returns  to  be  made  by,  231. 

Duties  of,  in  collecting  and  paying  over  income  tax,  220. 

Form  and  contents  of  income  tax  returns  by,  231. 

In  case  of  joint  fiduciaries,  231. 
To  notify  collector  for  purpose  of  estate  tax,  287. 
Suits  by,  to  recover  taxes  illegally  exacted  and  paid,  546. 

FILMS, 

See  Moving  Picture  Films. 

FIREARMS, 

Tax  on  sales  of,  505. 

FIRM, 

See  Partnership. 

FISCAL  YEAR, 

Privilege  to  corporations  to  fix,  for  purpose  of  income  tax,  242. 
Proceedings  to  fix,  242. 
For  purpose  of  excess  profits  tax,  321. 

FLOOR  TAX, 

On  distilled  spirits,  480. 
On  tobacco  and  cigars,  490. 

FLOUR,   MIXED, 
Tax  on,  518. 
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[The  figures  refer  to  sections] 
FORECLOSURE, 

Loss  on,  as  allowable  deduction,  183. 

Deed  given  on  sale  under,  subject  to  stamp  tax,  4G2. 

FOREIGN  BUSINESS, 

Income  of  Americans  from,  subject  to  tax,  82. 

FOREIGN  COLLECTIONS, 

License  for,  under  income  tax  law,  219. 

Items  of,  to  be  reported  to  Internal  Revenue  office,  243. 

FOREIGN  CORPORATIONS, 

Liability  of,  to  income  tax,  9G. 

Doing  business  by  local  agents,  97. 

Dutch  administration  otlices,  98. 
Deductions  allowed  to,  in  computing  taxable  income,  203. 
Collection  of  income  tax  on  interest  or  dividends  from,  218. 
Interest  or  dividends  from,  to  be  reported  to  Internal  Revenue  office,  243. 
Tax  on  excess  profits  of,  see  Excess  Profits  Tax. 
Returns  by,  for  excess  profits  tax,  322. 
Capital  stock  tax  on,  329.' 

Computation  of  tax,  344. 

Form  of  return,  340. 

Payment  of  tax,  350. 

FOREIGN  GOVERNMENTS, 

Not  subject  to  income  tax  on  American  investments,  88. 

Items  of  interest  paid  by,  to  be  reported  to  Internal  Revenue  office,  243. 

Bonds  and  other  instruments  of,  exempt  from  stamp  tax,  471. 

FOREIGN  INVESTMENTS, 

Of  American  citizens,  liable  to  income  tax,  82. 

FORTHCOMING  BONDS, 

Not  subject  to  stamp  tax,  425. 

FRANCHISE, 

Value  of,  included  in  "invested  capital,"  315. 

FRANCHISE  TAXES, 

Income  taxes  distinguished  from,  .?. 
Taxes  on  occupations  as,  351. 

FRATERNAL  ORDERS, 

Exemption  of,  from  income  tax,  122. 

Exempt  from  excess  profits  tax,  308. 

Exempt  from  capital  stock  tax,  330. 

Exempt  from  excise  tax  on  membership  dues,  408. 

FRAUD, 

In  income  tax  returns,  penalty  for,  256. 
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[The  figures  refer  to  sections] 
FRAUDULENT  RETURN, 

Of  income,  peualty  for  making,  256. 

What  constitutes  fraud  in  return,  256. 
For  capital  stock  tax  ;   penalty,  347. 
Assessment  of  tax  in  case  of,  524. 

FREIGHT, 

Tax  on  transportation  of,  368, 
By  whom  tax  is  payable,  379. 
What  transactions  exempt,  380. 
Returns  and  collection  of  tax,  381. 

FRUIT  GROWERS'  ASSOCIATIONS, 

Operating  as  sales  agents,  exempt  from  income  tax,  114. 

FUNERAL  EXPENSES, 

Deduction  for,  in  computing  taxable  estate  of  decedent,  283. 
FURS, 

Tax  on  sales  of,  508. 

G 

GAINS  AND  PROFITS, 

Compared  with  "income,"  36. 

When  subject  to  excess  profits  tax,  305. 

GAS  WELLS, 

Profits  from,  as  taxable  income,  54. 
Deduction  for  depletion  of,  195. 
Excess  profits  tax  applied  to,  323. 

GIFT, 

Property  acquired  by.  exempt  from  income  tax,  52a. 

Of  money  or  property,  as  taxable  income,  48. 

Legacies  and  inheritances,  52a. 

To  charitable  institutions,  deductible,  in  computing  taxable  Income,  151. 

To  employees,  152. 
In  contemplation  of  death,  effect  of  estate  tax  on,  275-277. 

GOLF  CLUBS  AND  BALLS, 
Excise  tax  on  sales  of,  499. 

GOOD  WILL, 

No  deduction  for  depreciation  of,  in  income-tax  return,  188. 
When  included  in  taxaWe  estate  of  decedent,  272. 
Included  in  "invested  capital,"  315,  316. 

GOVERNMENT  BONDS, 

How  far  exempt  from  income  tax,  74,  107. 

Included  in  gross  estate,  for  purpose  of  estate  tax,  273. 

GOVERNMENTS,  FOREIGN, 

Not  subject  to  income  tax  on  American  investments,  88. 
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[Ttie  figures  refer  to  sections] 

GOVERNOR, 

Inspection  of  Income  tax  returns  on  request  of,  248. 

GRADED  TAXES, 

On  incomes,  constitutionality  of,  21. 

GRAIN, 

Stamp  tax  on  sales  of,  on  exchange,  443. 

GRAPE  JUICE, 

Excise  tax  on,  485. 

GRAPHOPHONES, 

Excise  tax  on  sales  of,  490. 

Returns  and  payment  of  tax,  512. 

Penalty  for  failure  to  make  return  or  false  return,  513. 

GRATUITIES, 

To  employees  of  corporation,  not  deductible,  152. 

GROSS  ESTATE, 

Under  estate  tax  law,  how  determined,  261. 
What  is  included  in,  272. 

United  States  bonds,  273. 

Property  passing  under  power  of  appointment,  274. 

Property  transferred  in  contemplation  of  death,  275. 

Material  transfers  within  two  years  of  death,  277. 

Property  owned  jointly,  278. 

Decedent's  interest  in  community  property,  "279. 

Income  and  appreciation  during  settlement,  282. 

GROUND  RENTS, 

Not  taxable  as  income,  41. 

GUARDIANS, 

Income  tax  returns  to  be  made  by,  231. 
Form  and  contents  of  returns,  231. 
Duty  of,  in  collecting  and  paying  over  income  tax,  220. 
Bonds  of,  not  subject  to  stamp  tax,  425. 

H 

HAIR, 

Excise  tax  on  sales  of  dyes,  oils,  dressings,  and  restoratives  for,  500. 

HEAd'oF  a  FAMILY, 

Exemption  allowed  to,  under  income  tax  law,  133. 
Defined,  by  Treasury  regulations,  133. 
Income  tax  returns  by,  236. 

HOLDING  COMPANIES, 

When  exempt  from  income  tax,  102. 
When  liable  to  Income  tax,  102. 


670  INDEX 

[The  figures  refer  to  sections] 

HOLDING  COMPANIES— Continued, 
Income  tax  returns  by,  239. 
Liability  to  capital  stock  tax,  337. 
Returns  by,  for  capital  stock  tax,  339. 

HORTICULTURAL  ORGANIZATIONS, 
Exemption  of,  from  income  tax,  120. 
From  excess  prolits  tax,  SOS. 
From  capital  stock  tax,  330. 

HOSPITALS, 

Exempt  from  payment  of  income  tax,  123. 
Donations  to,  deductible  in  income  tax  return,  151. 

HUSBAND  AND  WIFE, 

Exemption  allowed  to,  under  income  tax  law,  133. 
Regulations  as  to  claiming  exemption,  134. 
Income  tax  returns  by,  236. 


ICE  CREAM, 

Tax  on  sales  of,  487. 

ILLEGAL  ASSESSMENT, 

Remedies  of  taxpayer  against,  538. 
Injunction,  538. 
Suit  for  recovery  of  taxes  paid,  545. 

ILLNESS, 

Income  tax  return  to  be  made  for  person  disabled  by,  229. 

IMPROVEMENTS, 

Cost  of,  not  deductible  in  computing  taxable  income,  159. 

INACTIVE  CORPORATIONS, 

Liability  of,  to  income  tax,  102. 
To  capital  stock  tax,  333-337. 

INCOME, 

Taxable,  what  constitutes,  32-80. 

General  definitions  of  income,  32. 

Statutory  definitions  of  income,  35. 

"Income,"  "profits,"  and  "gains"  compared,  36. 

Income  derived  from  "any  source  whatever,"  37. 

Change  or  substitution  of  capital  distinguished,  38. 

Increment  to  sinking  fund  as  taxable  income,  40. 

Rent  of  land  or  buildings,  41. 

Royalties  paid  in  lieu  of  rent,  43. 

Rental  value  of  residence,  44. 

Salaries  and  other  fixed  compensations,  45. 
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[The  figures  refer  to  sections] 
INCOME— Continued, 

Insurance  agents'  commissions,  46. 

Earnings  from  professions  and  trades,  47. 

Pensions,  subsidies,  and  gifts,  48. 

Judgments  for  money,  50. 

Proceeds  of  life  and  accident  insurance  policies,  52. 

Legacies  and  inheritances,  52a. 

Products  of  farming  and  stock-raising,  53. 

Produce  of  mines  and  oil  and,  gas  wells,  54. 

Profits  of  business  or  trade,  55. 

Carrying  on  several  lines  of  business,  56. 

Profits  of  mercantile  business,  58. 

Profits  from  unauthorized  business,  59. 

Income   from  partnership   business,  60. 

Profits  on  sale  of  real  estate,  61. 

Profits  on  sale  of  securities,  62. 

Increase  in  value  not  realized  by  sale,  65. 

Uncollected  interest  and  accounts,  66. 

Profit  to  accrue  on  uncompleted  contracts,  67. 

Profits  from  sale  or  lease  of  patent  rights,  69. 

Annuities,  70. 

Alimony,  71. 

Interest  on  government  bonds,  74. 

Dividends  on  corporate  stock,  75. 

Stock  dividends,  76. 
Accumulated  or  undivided  profits  of  corporations,  77. 
Right  to  subscribe  for  new  stock  of  corporation,  78. 
Sale  and  distribution  of  assets  of  corporation,  79. 
Profit  to  corporation  from  sale  of  capital  assets,  80. 
Deductions  allowed  in  computing  net,  13G-203. 
Collection  of  tax  on,  at  the  source,  20.5-228. 
Accruing  to  decedent's  estate  during  settlement,   liability  of,  to   estate 

tax,  282. 
Net,  how  computed  for  excess  profits  tax,  314. 

INCOME  TAX, 

Nature  and  history  of,  1-8. 

Distinguished  from  other  forms  of  taxation,  2,  3. 

As  a  direct  tax,  4. 

Constitutional  provisions  affecting,  5,  6. 

History  of  federal  income  tax  laws;  7. 

Constitutional  validity  of,  9-26. 

Construction  of  laws  imposing,  27-31. 

What  constitutes  taxable  income,  32-80. 

Persons  and  corporations  subject  to,  81-106. 

Exemptions  and  exceptions,  107-134. 

Deductions  and  credits  in  computing  income,  136-203. 

Collection  of,  at  the  source,  205-228. 

Returns  for  purpose  of,  229-257. 
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[The  figures  refer  to  sections] 
INCORPORATION  EXPENSES, 

Not  deductible  in  computing  taxable  income,  140. 

INT)EBTEDNESS, 
See  Debts. 

INDEMNITY  BONDS, 
Stamp  tax  on,  424. 

INDEMNITY  FUND, 

Contributions  to,  deduction  for,  from  taxable  Income,  147. 

INDIVIDUALS, 

Income  tax  on,  see  Income  Tax.  • 

INFANTS, 

Income  tax  returns  to  be  made  for,  229,  231. 
See  also  Guardians. 

INFORMATION  RETURNS, 

By  corporations  as  to  payment  of  dividends,  243. 

By  brokers  as  to  stock-exchange  transactions,  243. 

As  to  payment  of  fixed  incomes  above  $800  per  year,  243. 

INHERITANCE, 

Property  acquired  by,  as  taxable  income,  52a. 
Taxes  paid  on,  deductible  in  computing  net  income,  166. 
Federal  estate  tax,  see  Estate  Tax. 

Taxes  paid   to  state  on,  not  deducted  in  computing  taxable  estate  of 
decedent,  283. 

INJUNCTION, 

To  restrain  collection  of  taxes,  538. 

INSANE  PERSONS, 

Making  income  tax  returns  for,  229. 

INSOLVENCY, 

Income  tax  on  insolvent  estates  and  companies,  90. 

INSPECTION, 

Of  income  tax  returns,  when  allowed,  248. 

INSTALLMENTS, 

Of  purchase  price  of  land,  not  taxable  as  income,  38. 
Sales  on,  profits  taxable,  68. 

INSURANCE, 

Proceeds  of  life  insurance  exempt  from  income  tax,  132. 
Cost  of,  deductible  in  computing  taxable  income,  154. 

Insurance  on  lives  of  officers  or  employees,  155. 
Proceeds  of,  when  a  part  of  decedent's  estate  for  purpose  of  estate  tax, 
272. 
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[The  figures  refer  to  sections] 
INSURANCE  AGENTS, 

Commissions  of,  as  taxable  income,  46. 

INSURANCE  COMPANIES, 

Principles  of  income  taxation  applied  to,  106. 
Deductions  allowed  to,  in  making  income-tax  returns,  199. 

Mutual  companies,  200. 

Reserve  funds,  201. 

Unearned  premiums,  202. 
Foreign,  capital  stock  tax  on,  345. 
Domestic,  liability  to  capital  stock  tax,  327. 
Note  to,  for  loan  on  policy,  not  subject  to  stamp  tax,  457. 

INSURANCE  POLICIES, 

Proceeds  of,  as  taxable  income,  52. 

When  subject  to  estate  tax,  272. 
Federal  tax  on,  386. 

What  policies  exempt,  388. 

Incidence  of  tax,  389. 

Returns  and  payment  of  tax,  391. 
Note  to  company  for  loan  on,  not  subject  to  stamp  tax,  457. 

INTEREST, 

On  government,  state,  and  municipal  bonds,   exempt  from   income  tax, 

74. 
Added  to  income  tax  if  tax  not  paid  when  due,  532. 
Payments  of,  $800  or  more  a  year,  to  be  reported,  243. 
Uncollected,  not  taxable  as  income,  66. 
Paid,  deduction  for,  in  computing  taxable  income,  161. 

Accrued  interest  on  securities  purchased,  161. 

Paid  by  banks  on  deposits,  162. 

Bank  discounts  and  bond  discounts,  163. 

Computation  of,  for  corporations,  164. 
On  corporate  bonds,  collection  of  tax  on,  at  source,  207. 

On  payments  of,  to  nonresident  aliens,  214. 

On  note  given  for  payment  of,  217. 
On  foreign  securities,  taxation  of,  at  the  source,  218. 
On  bank  deposits,  collection  of  income  tax  on,  224. 
Registered,  collection  of  income  tax  on,  207. 

On  corporate  bonds,  $800  a  year  or  more  to  any  one  person  to  be  re- 
ported to  Internal  Revenue  office,  243. 
Stopped  by  payment  of  estate  tax  in  advance,  300. 
On  taxes  illegally  exacted,  recovery  of,  553. 

INTERNAL  REVENUE  STAMPS, 

Affixing,  472. 
Cancellation,  473. 

Effect  of  failure  to  stamp  instrument,  474. 
Penalty  for  failure  to  affix,  475. 
Penalty  for  failure  to  cancel,  475. 
Bi*Fed.Tax.(4th  Ed.) — 43 
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INTERNAL  REVENUE  STAMPS— Continued, 
Penalty  for  fraudulent  removal  or  re-use,  476. 
Collection  of  omitted  stamp  taxes,  477. 

INTERPRETATION, 

Of  income  tax  laws,  27-31. 

Rule  of  strict  construction,  27. 
Retrospective  operation  not  favored,  28. 
Statutes  in  pari  materia,  29. 
Associated  words  and  phrases,  30. 
Departmental  construction,  31. 

INTOXICATING  LIQUORS, 

See  Beer;    Distilled  Spirits:    Wines. 

INVENTORY, 

Loss  on,  as  deductible  expense,  173. 

INVESTED  CAPITAL, 

Meaning  of,  in  excess  profits  tax  law,  315,  316. 
Intangible  property,  315. 

Patents,  315. 

Copyrights,  315. 

Good  will,  315. 

Trade  marks,  315. 

Franchises,  315. 
Tangible  property,  315. 
Borrowed  capital,  315,  31G. 
Admissible  assets,  315. 
Inadmissible  assets,  315. 
Surplus  and  undivided  profits,  316. 

INVESTMENTS, 

Profit  on  change  of,  when  taxable  as  income,  62. 

IRRIGATION  COMPANIES, 

Mutual,  when  exempt  from  income  tax,  114. 

Stock  and  bonds  of,  exempt  from  stamp  tax,  471. 

IRRIGATION  DISTRICTS, 

Interest  on  bonds  of,  not  subject  to  income  tax,  112. 

ISSUE  OF  STOCK, 

In  corporation,  stamp  tax  on,  426. 


JEWELRY, 

Excise  tax  on  sales  of,  498. 

Returns  and  payment  of  tax,  512. 

Penalty  for  failure  to  make  return  or  false  return,  513. 
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JITNEYS, 

Tax  on  operation  of,  363. 

JOINT  OWNERS, 

Of  bonds,  collection  of  income  tax  from,  208. 
Application  of  estate  tax  in  case  of,  278. 
Decedent's  interest  in  community  property,  279. 

JOINT  RETURNS, 

By  husband  and  wife,  236. 

JOINT-STOCK  COMPANIES, 

Liability  of,  to  income  tax,  100. 
Capital  stock  tax  on,  327. 

JOINT  TRUSTEES, 

Making  of  income  tax  returns  by,  231. 

JUDGES, 

Federal,  income  tax  on  salaries  of,  16. 

JUDGMENT, 

For  money,  as  taxable  income,  50. 
Paid,  when  deductible  in  computing  net  Income,  158. 
For  amount  of  estate  tax  due  and  sale  thereunder,  267. 
Against  collector,  for  recovery  of  taxes  illegally  exacted,  555. 

JUDICIAL  SALE, 

Of  decedent's  property,  to  collect  estate  tax,  267. 
Deed  given  on,  subject  to  stamp  tax,  462. 

JURISDICTION, 

Of  district  courts  in  income  tax  cases,  253. 

Of  suits  to  compel  payment  of  estate  tax,  267. 

Of  suit  for  collection  of  income  taxes,  535. 

Of  suit  to  recover  taxes  illegally  exacted  and  paid,  551. 

L 

LABOR  ORGANIZATIONS, 

Exemption  of,  from  income  tax,  121. 
Exempt  from  excess  profits  tax,  308., 
Exempt  from  capital  stock  tax,  330. 

LAND, 

Rent  of,  as  taxable  income,  41. 

Royalty  paid  in  lieu  of  rent,  43. 

Rental  value  of  residence,  44. 
Profit  from  sale  of,  as  taxable  income,  61. 

Taken  under  eminent  domain,  compensation  for,  not  income,  38. 
Rent  of,  deductit)le  in  computing  taxable  income,  156. 
Sale  of,  to  satisfy  delinquent  taxes,  537.  * 
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LANDLORD  AND  TENANT, 
See  Rent. 

LAWYERS, 

Professional  earnings  of,  as  taxable  income,  47. 
Fees  of,  deductible  as  expense  of  business,  146. 

For  incorporation  of  company,  140. 
Income  tax  of,  not  collectible  at  source,  222. 

LEASE, 

See  Landlord  and  Tenant. 
Of  patent  rights,  profits  from  as  taxable  income,  69. 
Of  opera  boxes,  tax  on,  397. 
Of  theaters,  tax  on,  416. 

LEGACIES, 

When  taxable  as  income,  52a. 

Tax  paid  on,  deductible  in  computing  taxable  income,  166. 
Federal  estate  tax,  see  Estate  Tax. 

Taxes  paid  to  state  on,  not  deducted  in  computing  taxable  estate  of 
decedent,  283. 

LEGAL  EXPENSES, 

Deductible  from  income,  for  pvirpose  of  income  tax,  146. 

LESSEES, 

Paying  rent,  $800  or  more  a  year,  to  make  reports  to  Commissioner  of 
Internal  Revenue,  243. 

LESSOR  CORPORATIONS, 

Liability  to  income  tax,  103. 
Income  tax  returns  by,  239. 
Liability  to  capital  stock  tax,  336. 

LEVEE  DISTRICTS, 

Interest  on  obligations  of,  exempt  from  income  tax,  112. 

LIBERTY  LOAN  BONDS, 

Exemption  of,  from  income  tax,  74. 

Status  of  dividends  paid  in,  198. 

Not  exempt  from  estate  tax,  273. 

Not  deductible  for  purpose  of  capital  stock  tax,  341. 

LIBRARIES, 

Public,  income  of,  when  exempt,  124. 

LICENSE, 

For  foreign  collections,  under  income  tax  law,  219. 

Cost  of,  as  deductible  expense  in  computing  income,  140. 

For  making  foreign  collections,  for  purpose  of  income  tax,  219. 

LIEN, 

Of  estate  tax  on  decedent's  estate,  268. 
Of  income  tax,  533. 
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LIFE-INSURANCE  POLICIES, 

Proceeds  of,  exempt  from  income  tax,  52,  132. 

LIMITATION  OF  ACTIONS, 

Not  applicable  in  government's  suit  to  collect  taxes,  535. 
In  suit  to  recover  back  taxes  paid,  552. 

LIMITED   PARTNERSHIP, 

Liable  to  income  tax  as  a  corporation,  93. 

LIQUEURS, 

War  revenue  tax  on,  483. 

LIQUORS, 

See  Beer;   Distilled  Spirits;    Wines. 

LIVE  STOCK, 

Profits  on  raising  and  sale  of,  as  taxable  income,  53. 
Deduction  for  loss  by  death  of,  180. 
Sale  of,  at  stock  yards,  stamp  tax  on,  443. 

LOAN, 

Of  stock,  not  subject  to  stamp  tax,  431. 

LOAN  ASSOCIATIONS, 

Domestic,  exempt  from  income  tax,  125. 

Exempt  from  excess  profits  tax,  308. 

Exempt  from  capital  stock  tax,  330. 

Co-operative,  stock  and  bonds  of,  exempt  from  stamp  tax,  471. 

LODGES, 

Fraternill,  exempt  from  income  tax,  122. 

Exempt  from  excess  profits  tax,  308. 

Exempt  from  excise  tax  on  membership  dues,  408. 

LOSSES, 

Deduction  for,  in  computing  taxable  income,  171. 
Shrinkage  in  value  of  securities,  175. 
Discarding  or  removal  of  property,  178. 
Losses  not  connected  with  business  or  trade,  181. 
Debts  written  ofC  as  worthless,  182. 
Depreciation  of  property,  186-192. 
Deduction  for,  in  computing  taxable  estate  of  decedent,  283. 

LUXURY  TAXES, 

Objects  and  rates  of,  510. 

M 

MACHINERY, 

Cost  of,  as  deductible  expense  In  computing  income,  138. 

MANDAMUS, 

To  correct  or  strike  out  assessment  of  tax,  539. 
To  compel  grant  of  appeal,  539. 
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MANUFACTURERS, 

Of  soft  drinks  and  mineral  waters,  returns  by,  486. 

MANUFACTURING, 

Profits  of,  as  income,  57. 

Costs  of,  deductible  from  gross  Income,  145. 

MARRIED  PERSONS, 

Exemption  allowed  to,  under  income  tax  law,  133,  134. 
Income  tax  returns  by,  236. 

MARRIED  WOMEN, 

Liability  of,  to  income  tax,  134. 
Income  tax  returns  by,  236. 

MASTER  AND  SERVANT, 
See  Employers ;    Wages. 

MEDICAL  ATTENDANCE, 

Cost  of,  not  deductible  in  computing  taxable  income,  136. 

MEDICINES,  PATENT  OR  PROPRIETARY, 

Excise  tax  on  sales  of,  501. 

Returns  and  payment  of  tax,  512. 

Penalty  for  failure  to  make  return  or  false  return,  513. 

MEMORANDUM, 

On  transfer  of  stock,  for  purpose  of  stamp  tax,  436. 
On  transfers  on  produce  exchange,  449. 

MERCHANDISE, 

Profits  on  sales  of,  as  income,  58. 

Sale  of,  on  produce  exchange,  stamp  tax  on,  443. 

MERCHANTS, 

Profits  or  earnings  of,  as  taxable  income,  58. 

MILEAGE, 

Books  issued  for,  tax  on,  375. 

By  whom  tax  is  payable,  379. 
Collection  of  tax  and  returns,  381. 

MINERAL  WATERS, 

War  excise  tax  on,  485. 

Returns  by  manufacturers  and  bottlers,  486. 

MINES, 

Profits  from,  as  taxable  income,  54. 

Royalties  for  rent  of,  taxable  as  income,  43. 

Expense  of  operating,  deductible  in  computing  taxable  income,  157. 

Deduction  allowed  for  depletion  of,  194. 

Operation  of,  as  "business"  under  capital  stock  tax,  .335. 

Excess  profits  tax  applied  to,  323. 
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MINISTERS, 

Salaries  and  fees  of,  as  taxable  income,  47. 

MINORS, 

Income  tax  returns  made  for,  229. 

MISDEMEANORS, 

Unlawfully  divulging  income  tax  returns,  249. 
Making  false  or  fraudulent  income  tax  returns,  256. 
Failure  to  pay  occupation  tax,  367. 
Failure  to  affix  or  cancel  revenue  stamps,  475. 
Fraudulent  removal  or  re-use  of  revenue  stamps,  476. 

MIXED  FLOUR, 

Tax  on,  518. 

» 

MORTGAGE  BONDS, 

Liability  of,  to  stamp  tax,  423. 

MORTGAGES, 

Held  by  nonresident  aliens,  collection  of  income  tax  on  interest  on,  210. 
Foreign,  collection  of  income  tax  on,  218. 

License  for  foreign  collections,  219. 
Loss  on  foreclosure  of,  deductible,  185. 
Deducted  in  computing  taxable  estate  of  decedent,  283. 
Not  subject  to  stamp  tax,  392. 

MORTGAGORS, 

Paying  interest,  $800  or  more  a  year,  to  make  returns  to  Internal  Revenue 
office,  243. 

MOTION  PICTURE  THEATERS, 

Federal  tax  on  proprietors  of,  357. 
Excise  tax  on  admissions  to,  392. 

MOTOR  BOATS, 

Annual  excise  tax  on,  514. 

MOTORCYCLES, 

Excise  tax  on  sales  of,  495. 

MOTOR  VEHICLES, 

Excise  tax  on  sales  of,  495. 

Returns  and  payment  of  tax,  512. 

Penalty  for  failure  to  make  return  or  false  return,  513. 

MOVING  PICTURE  FILMS, 

Excise  tax  on  sale  or  lease  of,  497. 
Returns  and  payment  of  tax,  512. 
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MUNICIPAL  CORPORATIOXS, 

Interest  on  obligations  of,  exempt  from  incotoe  tax,  111. 
Revenues  of,  exempt  from  federal  taxation,  110. 
Public  utilities  owned  by,  exempt,  113. 
Instruments  made  by  or  to,  exempt  from  stamp  tax,  471. 

MUSEUMS, 

When  exempt  from  income  tax,  124. 
Federal  occupation  tax  on  proprietors  of,  356. 

MUSICAL  INSTRUMENTS, 
Excise  tax  on  sales  of,  496. 
Returns  and  payment  of  tax,  512. 
Penalty  for  failure  to  make  return  or  false  return,  513. 

MUTUAL  INSURANCE  COMPANIES, 
When  exempt  from  income  tax,  114. 
When  exempt  from  excess  profits  tax,  308. 
When  exempt  from  capital  stock  tax,  330. 

MUTUAL  SAVINGS  BANKS, 

When  exempt  from  income  tax,  126. 
When  exempt  from  excess  profits  tax,  308. 
Exempt  from  capital  stock  tax,  330. 


N 

NAME  OF  CORPORATION, 

Effect  of  change  of,  on  liability  to  income  tax,  95. 

NARCOTICS, 

Tax  on  manufacture  and  sale  of,  516. 

NATIONAL  FARM  LOAN  ASSOCIATIONS, 
Exempt  from  income  tax,  130. 
Exempt  from  excess  profits  tax,  308. 
Exempt  from  capital  stock  tax,  330. 

NATURAL  DEPOSITS, 

Allowance  for  depletion  of,  in  income  tax  returns,  194. 

NATURAL  GAS, 

Profits  from  wells  of,  as  taxable  income,  54. 
Deduction  for  depletion  of,  195. 

NAVY, 

Estates  of  persons  dying  in  naval  service  exempt  from  estate  tax,  260. 
Salary  of  oflicers  of,  exempt  from  income  tax,  131. 

NEGLECT, 

To  file  income  tax  retm-n,  proceedings  in  case  of,  250. 
Penalties  prescribed,  255. 
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NET  INCOME, 

Of  individuals,  normal  and  additional  tax  on,  527. 
Of  domestic  corporation,  527. 
Of  foreign  corporation,  527. 
Deductions  allowed  in  computing,  136-203. 
How  computed  for  excess  profits  tax,  314. 
Deductions  allowed,  311,  312. 

NET  VALUE, 

Of  decedent's  estate,  for  pui*pose  of  estate  tax,  262. 
Deductions  allowed  to  be  made,  283. 
Specific  exemption  of  $50,000,  284. 
Deductions  in  case  of  nonresidents'  estates,  285. 

NEW  BUILDINGS, 

Cost  of,  when  deductible  in  computing  taxable  income,  159. 

NON-INTOXICATING  DRINKS, 
War  excise  tax  on,  486. 

NONPAYMENT, 

Of  income  tax,  penalty  for,  532. 

NONRESIDENT  ALIENS, 

Normal  and  additional  tax  on  incomes  of,  527. 

Taxation  of  incomes  of,  87. 

Collection  at  the  source,  of  income  tax  due  from,  210. 

Rents,  213. 

Payments  of  interest,  214. 

Royalties,  215. 

Annuities,  216. 

Note  given  for  rent  or  interest,  217. 

Income  tax  returns  made  by,  229. 

NONRESIDENT  DECEDENTS, 

Estate  tax  on  devolution  of  estates  of,  260. 
Situs  of  property  of,  281. 
Deductions  allowed  estates  of,  285. 

NORMAL  TAX, 

On  income  of  individuals,  527." 

On  income  of  corporations,  527.       ' 

Collection  of,  "at  the  source,"  205-281. 

NOTES, 

Given  for  rent  or  interest,  collection  of  income  tax  on,  217.  ^ 
Promissory  stamp  tax  on,  456. 

Renewal  or  extension,  456,  459. 

Transfer  by  indorsement  not  subject  to  tax,  456. 

Coupon  or  interest  notes  not  subject,  456. 

Notesi  to  insurance  companies  for  loans  on  policies,  457. 

Note  with  warrant  of  attorney,  458. 
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NOTES— Continued. 

Affixing  stamps,  472. 
Cancellation  of  stamps,  473. 
Effect  of  failure  to  stamp,  474. 
Penalties,  475,  476. 

NOTICE, 

To  be  given  by  executor  to  collector  of  internal  revenue,  for  purpose  of 
estate  tax,  263,  287. 
To  be  given  by  others  than  executors,  287. 
Duty  of  beneficiaries  as  to  notice,  288. 
Given  by  corjwrate  transfer  agents,  289. 
Given  by  registers  of  bonds,  289. 
In  case  of  nonresidents'  estates,  290. 


o 

OATH  OR  AFFIRMATION, 

Income  tax  returns  to  be  verified  by,  235. 

OBLIGATIONS, 

Of   government,    state,   or    municipality,   exempt   from    income    tax,    74, 
107,  111. 
See,  generally,  Bonds. 

OBSOLESCENCE  OF  PROPERTY. 

Deduction  for,  in  computing  taxable  income,  190. 

OCCUPATIONS, 

Earnings  from,  as  taxable  income,  47. 

OCCUPATION  TAXES, 

Income  taxes  distinguished  from,  3. 

Deductible  as  "expense,"  in  computing  income,  140. 

Imposed  by  act  of  Congress,  351-367. 

Brokers,  352. 

Pawnbrokers,  353. 
'  Ship  brokers,  354. 

Customhouse  brokers,  355. 

Theaters,  museums,  concert  halls,  356, 

Motion  picture  theaters  and  air  domes,  357. 

Circuses,  358. 

Other  public  exhibitions  and  shows,  359. 

Bowling  alleys  and  billiard  rooms,  360. 

Place  of  bu.siness;  branch  offices,  365. 

Payment  and  collection  of  tax,  366. 

Penalties,  367. 

OFFICE  EXPENSES, 

Deductible  in  computing  taxable  income,  138. 
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OFFICERS, 

Federal  and  state,  taxation  of  salaries  of,  16. 
Salaries  of,  as  taxable  income,  45,  89. 
Bonds  given  by,  subject  to  stamp  tax,  424. 

Exception  as  to  public  officers,  471. 
Military  and  naval,  salary  of,  exempt  from  income  tax,  131. 

OIL, 

Transportation  of  by  pipe  line,  tax  on,  377. 
By  whom  tax  is  payable,  379. 
Collection  of  tax  and  returns,  381. 

OIL  WELLS, 

Profits  from,  as  taxable  Income,  54. 
Deduction  for  depletion  of,  195. 
Excess  profits  tax  applied  to,  323. 

OLEOMARGARINE, 

Tax  on  manufacture  and  sale  of,  517. 

OPIUM, 

Tax  on  manufacture  and  sale  of,  516. 

ORDER  FOR  PAYMENT  OF  MONEY, 
When  subject  to  stamp  tax,  460. 

ORDERS,  FRATERNAL, 

Exemption  of,  from  income  tax,  122. 
Exempt  from  excess  profits  tax,  308. 
Exempt  from  capital  stock  tax,  330. 

ORES  IN  MINES, 

Deduction  for  depletion  of,  in  computing  income,  194. 

ORGANIZATION  EXPENSES,    . 

Of  corporations,  not  deductible  in  computing  net  income,  140. 

ORIGINAL  ISSUE, 

Of  capital  stock,  stamp  tax  on,  426. 

OUTSTANT)ING  CAPITAL  STOCK,    , 
Meaning  of,  343. 

OVERHEAD  COSTS, 

As  allowable  deduction  in  computing  taxable  income,  145. 

OWNERSHIP  CERTIFICATES, 

When  reqiiired  for  purpose  of  collection  of  income  tax,  208. 
Substitute  certificates  by  collecting  agencies,  209. 
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PAID-UP  CAPITAL  STOCK, 
What  constitutes,  238. 

PAINTINGS, 

Tax  on  sales  of,  507. 

PAPERS, 

And  books  of  taxpayer,  examination  of,  by  collector,  251, 
Examination  of,  for  purpose  of  estate  tax,  SOL 

PARCEI^POST  PACKAGES, 

Stamp  tax  on,  464. 

Prepayment  required,  465. 

» 

PARLOR  CARS, 

Tax  on  reservations  of  seats  or  berths  in,  375. 
By  whom  tax  is  payable,  379. 
What  business  exempt,  380. 
Collection  of  tax  and  returns,  381. 

PARTIES, 

To  suit  for  recovery  back  of  taxes  paid,  546, 

PARTITION  DEEDS, 

When  subject  to  stamp  tax,  461. 

PARTNERSHIPS, 

Income  tax  as  affecting,  92. 

When  required  to  make  returns,  237. 

Form  and  contents  of  returns,  237. 
Taxation  of  income  acci-uing  from,  60. 
Principles  of  income  taxation  as  applied  to,  92. 

Limited  partnerships,  93. 
Cost  of  insurauce  on  partner's  life  not  deductible  in  computing  taxable 

income,  155. 
Collection  "at  the  source"  of  income  tax  on,  223. 

PASSAGE  TICKETS, 

For  transportation  by  water,  stamp  tax  on,  467. 
What  tickets  exempt,  467. 
Transportation  of  government  employees,  467. 

PASSENGERS, 

Tax  oh  transportation  of,  375. 

By  wh6m  tax  is  payable,  379. 
What  tran^ortation  exempt,  380. 
Collection  of  tax  and  returns,  381. 
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PATENT  MEDICINES, 

Excise  tax  on  sales  of,  501. 

Returns  and  payment  of  tax,  512. 

Penalty  for  failure  to  make  return  or  false  return,  513. 

PATENT  RIGHTS, 

Profits  from  sale  or  lease  of,  as  taxable  income,  69. 

PATENTS, 

Deduction  for  depreciation  of,  in  computing  taxable  income,  193. 
Value  of,  included  in  "invested  capital,"  315,  316. 

PAWNBROKERS, 

Federal  occupation  tax  on,  353. 

PAYMASTERS, 

To  report  payments  of  $800  or  more' a  year,  243. 

PAYMENT, 

Of  income  tax,  time  for,  528. 

Penalty  for  delinquency,  532. 
Of  dividends,  to  be  reported  by  corporations,  241. 
Of  fixed  income  of  $800  or  more  a  year  to  be  reported,  243. 
Of  estate  tax,  266,  299. 

Discount  for  advance  payment,  299. 

Advance  payment  relieving  from  interest,  300. 

Proceedings  to  compel,  267. 

Abatement  and  refund  of,  302. 
Of  excess  profits  tax,  322. 
Of  capital  stock  tax,  350. 
Of  occupation  taxes,  366. 
Of  tax  on  transportation,  379,  381. 
Of  tax  on  telegraph,  and  telepbone  messages,  379,  381. 
Of  tax  on  insurance  policies,  391. 
Of  excise  tax  on  sales  of  commodities,  512. 
Internal  revenue  taxes  in  general,  528-532. 

Time  for,  529. 

Demand  for  payment,  529. 

Payment  and  receipt,  530. 

Penalties  for  delinquency,  532. 
Under  protest,  suit  to  recover  back,  548. 

When  voluntary,  when  under  duress,  549. 
Of  judgment  against  collector  for  taxes  illegally  exacted,  555. 

PENALTY, 

For  nonpayment  of  income  tax  when  due,  532. 

Exception  of  estates  of  insane,  deceased  and  insolvent  persons,  532. 
For  failure  to  make  income  tax  return,  255. 
For  false  or  fraudulent  income  tax  return,  256. 
Constitutional  validity  of,  26. 
For  officers  disclosing  contents  of  income  tax  returns,  249. 
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PENALTY— Continued, 

For  false  returns  or  attempts  to  evade  estate  tax,  269. 

For  refusal  to  furnish  information  for  purpose  of  estate  tax,  269. 

For  violations  of  law  taxing  excess  profits,  322. 

For  failure  to  make  return  for  capital  stock  tax,  347. 

For  false  or  fraudulent  return,  347. 
For  delinquency  in  payment  of  capital  stock  tax,  350. 
For  failure  to  pay  occupation  taxes,  367. 
For  failure  to  affix  or  cancel  revenue  stamps,  475. 
For  fraudulent  removal  or  re-use  of  revenue  stamps,  476. 
For  failure  to  make  returns  or  false  returns  for  excise  tax  on  sales  of 

commodities,  513. 
Compromise  of,  540. 

PENSIONS, 

As  taxable  income,  48. 

To  employees,  when  deductible  in  computing  taxable  Income,  152. 

PERFUMES, 

Imported,  containing  distilled  spirits,  tax  on,  479. 
Excise  tax  on  sales  of,  500. 

PERJURY, 

In  income  tax  returns,  256. 

PERSONAL  INJURIES, 

Damages  recovered  for,  as  taxable  income,  50. 

PERSONAL  SERVICE  CORPORATIONS, 
Exemption  of,  from  income  tax,  129. 
Exempt  from  excess  profits  tax,  307. 

PHILIPPINE  ISLANDS, 

Income  tax  on  corporations  of,  105. 
Estate  tax  not  extended  to,  271. 

PHONOGRAPHS, 

Excise  tax  on  sales  of,  496. 

Returns  and  payment  of  tax,  512. 

Penalty  for  failure  to  make  return  or  false  return,  513. 

PHYSICIANS, 

Professional  earnings  of,  as  taxable  income,  47. 

Fees  paid  to,  not  deductible  in  computing  taxable  income,  136w 

Income  tax  of,  not  collectible  at  source,  222. 

PIANO  PLAYERS, 

Excise  tax  on  sales  of,  496. 

PIPE  LINES, 

Transportation  of  oil  by,  tax  on,  377. 
By  whom  tax  is  payable,  379. 
Collection  of  tax  and  returns,  381, 
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PLACE, 

For  filing  income  tax  returns,  247. 
For  filing  estate  tax  returns,  294. 

PI^AYING  CARDS, 

Stamp  tax  on,  470. 

Affixing  and  canceling  stamps,  472,  473. 
Effect  of  failure  to  stamp,  474. 

PLEADING, 

In  suit  to  recover  bacli  taxes  paid,  547. 

PLEDGE, 

Of  stock  as  collateral,  not  subject  to  stamp  tax,  43L 

POLITICAL  SUBDIVISIONS  OP  STATE, 

Interest  on  obligations  of,  exempt  from  income  tax,  112. 
Meaning  of  term,  what  organizations  included,  112. 

POOLS, 

Income  tax  on  profits  of,  distributed  to  members,  75. 
Liability  of,  to  income  tax,  100. 

POOL  TABLES, 

Federal  tax  on,  360. 

And  balls,  excise  tax  on  sales  of,  499. 

PORTER, 

War  excise  tax  on,  482. 

PORTO  RICO, 

Income  tax  on  corporations  of,  105. 
Estate  tax  not  extended  to,  271. 

POST  OFFICE, 

Stamp  tax  on  parcel-post  pacliages,  464. 

POWERS  OF  ATTORNEY, 

Stamp  tax  oti,  469. 

Affixing  and  canceling  stamp,  472,  473, 
Effect  of  failure  to  stamp,  474. 
Penalties,  475,  476. 

PRESIDENT   OF   UNITED    STATES, 

Salary  of,  exempt  from  income  tax,  16. 

PREWAR  PERIOD, 

Defined,  for  purpose  of  excess  profits  tax,  310. 

PRINCIPAL  PLACE  OP  BUSINESS, 

Designation  of,  in  corporation  income  tax  returns,  238. 
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PROCEDURE, 

On  neglect  or  refusal  to  make  income  tax  return,  250. 
Examination  of  books  and  witnesses,  251. 
Jurisdiction  of  courts,  253. 
Authority  of  officers,  254. 
Scope  of  examination,  254. 
Penalties  prescribed,  255. 

PRODUCE  EXCHANGE, 

Sales  on,  subject  to  stamp  tax,  443. 
Transfers  to  clearing  house,  447. 

PROFESSIONS, 

Earnings  from,  as  taxable  income,  47. 

Income  tax  on,  not  deductible  at  source,  222. 

PROFITS, 

Distinguished  from  "income"  and  "gains,"  86. 
Of  farming  and  stock-raising  as  taxable  income,  53. 
Of  mines  and  oil  and  gas  wells  as  taxable  income,  54. 
From  business  or  trade,  as  taxable  income,  55. 

From  several  lines  of  business,  56. 

Mercantile  business,  58. 

Unauthorized  business,  59. 

Partnership  business,  60. 
On  sale  of  real  estate,  as  taxable  income,  61. 
On  sale  of  securities,  as  taxable  income,  62. 
Accruing  on  imcompleted  contracts,  not  taxable,  67. 
From  sale  or  lease  of  patent  rights,  69. 

Accumulated  or  undivided,  of  corporations,  taxation  of,  77. 
Accruing  to  corporation  from  sale  of  capital  assets,  80. 
Of  partnership,  undivided,  taxation  of,  60. 
Excess  tax  on,  see  Excess  Profits  Tax. 
Undivided,  included  in  "invested  capital,"  315,  316. 

PROGRESSIVE  TAXATION, 

Of  Incomes,  constitutionality  of,  21. 

PROHIBITION,  WRIT  OF, 

Not  proper  remedy  for  illegal  or  excessive  taxation,  539. 

PROMISSORY  NOTES, 

Unpaid,  whether  taxable  as  Income,  66. 
Stamp  tax  on,  456. 

Renewal  or  extension,  456,  459. 

Transfer  by  Indorsement  not  subject  to  tax,  456. 

Coupon  or  interest  notes  not  subject,  456. 

Note  to  Insurance  company  for  loan  on  policy,  457. 

Note  with  warrant  of  attorney,  458. 

Affixing  stamps,  472. 

Cancellation  of  stamps,  473. 
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PROMISSORY  NOTES— Continued, 

Effect  of  failure  to  stamp,  474. 
Penalties,  475,  476. 

PROPERTY, 

Taxes  on,  distinguished  from  income  tax,  2. 

Profits  on  sale  of,  as  income,  61. 

Rent  of,  as  allowable  deduction,  156. 

Allowance  for  depreciation  of,  186-192. 

Acquired  by  gift  or  bequest,  not  taxable  income,  48,  52a. 

Subject  to  estate  tax,  261. 

Passing  under  power  of  appointment,  274. 

Transferred  in  contemplation  of  death,  275. 

Transferred  within  two  years  of  death,  277. 

Property  owned  jointly,  278. 

Decedent's  interest  in  community  property,  279. 
Value  of,  included  in  "invested  capital,"  315,  316. 
Transportation  of,  by  freight  or  express,  tax  on,  368. 

PROPRIETARY  MEDICINES, 
Excise  tax  on  sales  of,  501. 
Returns  and  payment  of  tax,  512. 
Penalty  for  failure  to  make  return  or  false  return,  513. 

PROTECTION  OF  THE  LAWS, 

Equal,  guaranty  of,  as  applied  to  income  taxes,  11. 

PROTEST, 

Payment  of  taxes  under,  saving  right  to  sue,  548. 

PROXIES, 

Stamp  tax  on,  468. 

Affixing  and  cancelling  stamps,  472,  473. 
Effect  of  failure  to  stamp,  474. 

PUBLIC  CORPORATIONS, 

What  are,  for  purpose  of  income  tax  law,  112. 
States  and  municipalities  not  taxable,  110. 
Public  utilities  owned  by  states  or  municipalities,  113. 
Political  subdivisions  of  states,  112. 

PUBLIC  EXHIBITIONS  AND  SHOWS, 
Federal  tax  on,  359. 
Excise  tax  on  admissions  to,  392. 

PUBLIC  RECORDS, 

Corporation  income-tax  returns  to  be,  248. 

PUBLIC  SERVICE  CORPORATIONS, 
Liability  of,  to  income  tax,  99. 
Bl.Fp:d.Tax.(4tu  Ed.) — 44 
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PUBLIC  UTILITY, 

Taxation  of  income  derived  from,  113. 
Corporations  operating,  liability  to  income  tax,  99. 
0\^Tied  by  state  or  municipality,  exempt  from  income  tax,  113. 
Tax  on  facilities  fumisbed  by,  368-3S1. 
Transportation  of  property,  368. 
Transix)rtation  of  passengers,  375. 
Reservations  in  parlor  cars  and  vessels,  375. 
Transportation  of  oil  by  pipe  line,  377. 
Telegraph  and  telephone  messages,  378. 
By  whom  tax  is  payable,  379. 
What  transactions  exempt,  380. 
Returns  and  collection  of  tax,  381. 

PUBLICITY, 

Of  income  tax  returns,  248. 

PUBLISHING, 

Information  from  income  tax  returns,  prohibited,  249. 

PULLMAN  CARS, 

Tax  on  reservation  of  seats  or  berths  in,  375. 
By  whom  tax  is  payable,  379. 
Collection  of  tax  and  returns,  381 

PURCHASE  MONEY, 

Installments  of,  not  taxable  as  income,  38. 


Q 

QUARTERS, 

Allowance  for,  as  part  of  salary,  taxable  as  income,  45. 

QUITCLAIM  DEEDS, 

When  subject  to  stamp  tax,  461. 


R 

RADIO  MESSAGES, 
Federal  tax  on,  378. 

RAILROAD  COMPANIES, 

Cost  of  maintenance  and  improvement  of  rights  of  way  and  rolling  stock, 

when  deductible  in  computing  taxable  income,  159. 
Tax  on  transportation  of  freight  by,  368. 
On  transportation  of  passengers,  375. 
By  whom  tax  is  payable,  379. 
What  transactions  exempt,  380. 
Collection  of  tax  and  returns,  381. 
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RATE  OF  TAX, 

Income  tax  on  individuals,  527. 
Income  tax  on  corporations,  527. 
Tax  on  decedents'  estates,  260. 
Excess  profits  tax,  305. 
Capital  stock  tax,  327,  329. 
Occupation  taxes,  352-360. 

RAW  MATERIAL, 

Cost  of,  deductible  as  business  expense,  145. 

REAL  ESTATE, 

Rent  of,  as  taxable  income,  41. 

Royalty  paid  in  lieu  of  rent,  43. 

Rental  value  of  residence,  44. 
Profit  from  sale  of,  as  taxable  income,  61. 

Deduction  for  depreciation  of,  in  computing  income,  189.  , 

Sale  of,  to  satisfy  delinquent  taxes,  537. 

REAL  ESTATE  AGENTS, 

When  subject  to  occupation  tax  as  brokers,  352. 

REAL  ESTATE  TRUSTS, 

Liability  of,  to  income  tax,  100. 
To  capital  stock  tax,  330. 

RECEIPTS, 

To  be  given  for  income  tax  payments,  530. 

For  payments  of  taxes  on  decedents'  estates,  266. 

RECEIVERS, 

Income  tax  returns  to  be  made  by,  231. 
Form  and  contents  of  returns,  231. 
Income  tax  on  estates  in  hands  of,  90. 
Duty  of,  in  deducting  and  paying  over  income  tax,  220. 
Paying  out  $800  or  more  to  report  to  Internal  Revenue  office,  243. 
Corporations  in  hands  of,  liability  to  capital  stock  tax,  330. 
Bonds  of,  subject  to  stamp  tax,  424. 

RECLAMATION  DISTRICTS, 

Interest  on  obligations  of,  exempt  from  income  tax,  112. 

RECORDS, 

Examination  of,  for  pui-pose  of  estate  tax,  30L 

RECORDS,  PHONOGRAPHIC, 
Excise  tax  on  sales  of,  496. 

RECTIFIED  SPIRITS, 
Tax  on,  481. 

REFUND, 

Of  estate  tax  collected  in  excess  of  liability,  302. 
Of  taxes  illegally  or  excessively  assessed,  542. 
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REFUSAL, 

Tc  file  income  tax  retui-n,  proceedings  in  case  of,  250. 
Penalties  prescribed,  255. 

RtJGISTERED  BONDS, 

Collection  of  income  tax  on  interest  on,  207. 

Registers  of,  to  give  notice  for  purpose  of  estate  tax,  289. 

ilEGISTRATION, 

Of  proprietors  of  theaters,  413. 
Of  stock  brokers,  428. 

REGULATIONS, 

By  Treasury  Department,  under  income  tax  law,  nature  and  force  of,  8. 
A'alidity  of  grant  of  authority  to  make,  24. 

RELIGIOUS  CORPORATIONS, 
Exempt  from  income  tax,  123. 

Donations  to,  deductible   in  computing  taxable  income,  151. 
Exempt  from  excess  profits  tax,  308. 
Admissions  to  entertairmaents  for  benefit  of,  not  taxable,  400. 

REMOVAL  OF  BUILDINGS, 

Loss  incident  to,  not  deductible  in  income-tax  return,  17& 

RENEWAL, 

Of  bond,  subject  to  stamp  tax,  423. 
Of  promissory  note,  stamp  tax  on,  459. 

RENT, 

Payment  of,  $800  or  more  a  year,  to  be  reported,  243. 
Of  land  or  buildings  as  taxable  income,  41. 

Royalties  paid  in  lieu  of  rent,  43. 

Rental  value  of  residence,  44. 

Board  and  lodging  accepted  in  lieu  of,  41.  . 

Deductible  in  computing  taxable  income,  156. 
Of  residence,  not  deductible  in  computing  taxable  income,  136. 
Cost  of  collecting,  as  deductible  expense,  141. 
Due  to  nonresident  alien,  collection  of  income  tax  on,  213. 

REORGANIZED  BUSINESS, 

Ascertainment  of  "invested  capital"'  of,  for  excess  profits  tax,  319. 

REPAIRS, 

Cost  of,  deductible  in  computing  taxable  income,  159. 

REPLEVIN, 

Not  available  for  recovery  of  goods  sold  by  collector  of  taxes  on  distraint, 
536. 

RESERVES, 

Funds  set  aside  as,  not  deductible  from  annual  income,  149. 
For  depreciation,  deduction  of,  from  income,  191. 
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RESIDENT  ALIENS, 

Normal  and  additional  tax  on  incomes  of,  86. 

Taxation  of  incomes  of,  86. 

Income  tax  returns  to  be  made  by,  229. 

RESIDENTS, 

And  nonresidents,   validity  of  discrimination  between,   in  income   taxa- 
tion, 13. 
Taxation  of  income  of,  81. 

Income  derived  from  abroad,  82. 
Domestic  corporations  operating  abroad,  83,  84. 
American  citizens  residing  abroad,  85. 
Resident   aliens,  86. 
Income  tax  returns  to  be  made  by,  229. 

RETROSPECTIVE  TAXATION, 
Constitutional  validity  of,  22. 
Avoided  by  construction,  28. 

RETURNS,      * 

Under  income  tax  law,  229-257. 

Taxpayers  required  to  make  returns,  229. 

Minors  having  separate  income,  230. 

By  guardians,  trustees,  and  other  fiduciaries,  231. 

Executors  and  administrators,  232. 

Trustees,  233.  • 

Nonresident  alien  beneficiaries,  234. 

By  corporations,  238. 

By  receivers  or  assignees,  231. 

Form  and  contents  of  returns,  235. 

Retui-ns  by  husband  and  wife,  236. 

Returns  by  partnerships,  237. 

By  parent  and  subsidiary  companies,  239. 

Designation  of  fiscal  year  by  corporations,  242. 

Information  returns,  243. 

By  coi-porations,  of  dividends  paid,  241. 

By  brokers,  as  to  stock  transactions,  243. 

Of  rent,  interest,  or  salaries  paid,  243. 
Verification  of  returns,  235. 
Time  for  filing  returns,  245. 

Tentative  returns,  246. 
Where  returns  are  to  be  filed,  247. 
Publicity  or  inspection  of  returns,  248. 
Penalties  for  divulging  information  as  to,  249. 
Proceedings  in  case  of  refusal  or  neglect  to  file,  250. 

Examination  of  books,  papers,  and  witnesses,  251. 

Constitutional  validity,  2-52. 

Jurisdiction  of  courts,  253. 

Authority  of  ofiicers,  254. 

Scope  of  examination,  254. 
Penalties  for  failure  to  make,  255. 
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RETURNS— Continued, 

Penalties  for  false  or  fraudulent,  256. 

Returns  of  withholding  agents,  257. 
For  purpose  of  estate  tax  law,  263,  202, 

By  executors  or  administrators,  263,  292. 

Tentative  returns,  293. 

Place  for  filing  returns,  294. 

Value  of  estate  as  determining  necessity  for,  295. 

When  filed  by  beneficiaries,  296. 

When  made  by  collector  of  internal  revenue,  297. 

Penalty  for  false  returns,  269. 
For  excess  profits  tax,  322. 
For  capital  stock  tax,  332. 

What  corporations  required  to  make,  332. 

Idling  returns;  penalty  for  delinquency,  347, 

Form  of  return  for  domestic  coii)orations,  348. 

Form  of  return  for  foreign  corporations,  349. 
For  tax  on  transportation,  381. 
For  tax  on  telegraph  and  telephone  messages,  381. 
For  tax  on  insurance  policies,  391. 

By  manufacturers  and  bottlers  of  soft  drinks  and  mineral  waters,  4S6. 
For  purpose  of  excise  tax  on  sales  of  commodities,  512. 

Penalty  for  failure  to  make  or  false  return,  513. 
For  tax  on  admissions  and  club  dues,  407. 

REVENUE  OFFICERS, 

Forbidden  to  disclose  information  from  income  tax  returns,  249. 
Construction  of  tax  laws  by,  effect  of,  31. 

REVENUE  STAMPS, 

See  Internal  Revenue  Stamps. 

RIDING  ACADEMIES, 

Occupation  tax  on,  362. 

ROYALTY, 

Paid  In  lieu  of  rent,  as  taxable  Income,  43. 

On  sale  or  lease  of  patents,  as  income,  69, 

Payable  to  nonresident  alien,  collection  of  income  tax  on,  215. 


s 

SALARIES, 

Payment  of,  $800  or  more  a  year,  to  be  reported,  243. 

Of  federal  and  state  officers,  taxation  of,  16. 

As  taxable  income,  45. 

Allowance  for  subsistence  and  quarters  as  part  of,  45. 

Paid,  deduction  for,  in  computing  taxable  income,  150. 


INDEX  695 

[The  figures  refer  to  sections] 
SALE, 

Of  land,  profits  from,  as  taxable  income,  61. 
Of  securities,  profits  taxable  as  income,  62. 

Inci-ease  in  value  not  realized  by  sale,  65. 
Of  patent  rights,  income  from,  as  taxable  income,  69. 
Of  capital  assets  of  corporation,  when  taxable,  80. 
Of  ctipital  stock,  stamp  tax  on,  427. 
On  produce  exchange,  stamp  tax  on,  443. 
Of  various  commodities,  excise  tax  on,  492. 

SALESMEN, 

Commissions  of,  taxable  as  income,  45. 

Deductible  by  employer  in  computing  net  income,  150. 

SAVINGS  BANKS, 

Mutual,  when  exempt  from  income  tax,  126. 
When  exempt  from  excess  profits  tax,  308. 
Exempt  from  capital  stock  tax,  330. 

SCHOOL  DISTRICTS, 

Interest  on  bonds  of,  exempt  from  income  tax,  112. 

SCHOOLS, 

When  exempt  from  income  tax,  124. 

SCIENTIFIC  ASSOCIATIONS, 
Exempt  from  income  tax,  124. 

Donations  to,  deductible  in  computing  taxable  income,  loL 
Exempt  from  excess  profits  tax,  308. 
Exempt  from  capital  stock  tax,  330. 

SCULPTURE, 

Tax  on  sales  of,  507. 

SECRETARY  OF  THE  TREASURY, 

Determination  by,  that  accumulation  of  undivided  profits  is  unreasonable, 

rendering  them  liable  to  tax,  77. 
To  determine  invested  capital,  for  purpose  of  excess  profits  tax,  316. 

SECURITIES, 

Profit  from  sale  of,  as  taxable  income,  62. 

Increase  ia  value  not  realized  by  sale,  65. 
Shrinkage  in  value  of,  not  deductible  as  depreciation  or  loss  in  computing 
taxable  income,  175. 

SET-OFF, 

In  suits  to  recover  back  taxes  paid,  554. 

SHERIFFS'  DEEDS, 

Subject  to  stamp  tax,  462. 

SHIP  BROKERS, 

Federal  occupation  tax  on,  354. 
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SHIPS, 

Tax  on  transportation  of  passengers  or  property  by,  368,  375. 
Stamp  tax  on  tickets  for  foreign  voyage,  467. 

SHOOTING  GALLERIES, 
Occupation  tax  on,  361. 

SHOWS  AND  PUBLIC  EXHIBITIONS, 
Federal  tax  on,  359. 

SHRINKAGE  IN  VALUE, 

Of  securities,  not  deductible  as  loss  in  computing  taxable  Income,  175. 

SICKNESS, 

Of  principal,  income  tax  return  made  by  agent,  229. 
Extension  of  time  for  filing  return  in  case  of,  245. 

SINGERS, 

Professional  earnings  of,  as  taxable  income,  47. 

SINKING  FUND, 

Increment  to,  as  taxable  income,  40. 

SIRUPS, 

War  excise  tax  on,  485. 

Returns  by  manufacturers  and  bottlers,  486. 

SIXTEENTH  AMENDMENT, 
Scope  and  effect  of,  6. 

SLEEPING  CARS, 

Tax  on  reservation  of  berths  in,  375. 
By  whom  tax  is  payable,  379. 
Collection  of  tax  and  returns,  381. 
SNUFF, 

War  excise  tax  on,  489. 

SOAPS, 

Toilet,  excise  tax  on  sales  of,  500. 

SODA  FOUNTAIN  DRINKS, 

Tax  on,  487. 

SOFT  DRINKS, 

War  excise  tax  on,  485. 

Returns  by  manufacturers  and  bottlers,  486. 

SPECIAL  ASSESSMENT  DISTRICTS, 

Interest  on  obligations  of,  not  subject  to  income  tax,  112. 

SPECIFIC  EXEMPTION, 

Amoimt  of  under  income  tax  law,  133. 
Under  estate  tax  law,  284. 
Under  excess  profits  tax,  311,  312. 
Under  capital  stock  tax,  327. 
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[The  figures  refer  to  sections] 
SPIRITS, 

See  Distilled  Spirits. 

SPORTING  GOODS  AND  GAMES, 
Excise  tax  on  sales  of,  499. 
Returns  and  payment  of  tax,  512. 
Penalty  for  failure  to  make  return  or  false  return,  513. 

STAMP  TAXES, 

Provisions  of  statute  levying,  420. 
Constitutionality  of  tax,  421. 
Time  of  incidence  of  tax,  422. 
Bonds  of  indebtedness,  423. 
Indemnity,  surety,  and  other  bonds,  424. 
Bonds  given  in  legal  proceedings,  425. 
Original  issue  of  capital  stock,  426. 
Sales  and  transfers  of  capital  stock,  427. 

Pledge  or  loan  of  stock,  431. 

Transactions  between  broker  and  customer,  432. 

Transactions  with  agents  and  corresi)ondents,  433. 

Where  stamp  is  to  be  affixed,  437. 
Sales  on  produce  exchange,  443. 

Transfers  to  clearing  house,  447. 
Promissory  notes  and  similar  instruments,  456. 

Ix)aiis  by  insurance  companies  on  their  policies,  457. 

Note  with  warrant  of  attorney,  458. 

Renewals  and  extensions,  459. 
Drafts,  cliecks,  and  orders  for  money,  460. 
Deeds  and  other  conveyances,  461. 

Deeds  of  sheriffs  and  courts'  officers,  462. 

Consideration  or  value  as  measure  of  tax,  463. 
Parcel  post  packages,  464. 
Custom  house  entry,  465. 
Withdrawal  from  bonded  warehouse,  466. 

Passage  tickets,  467.  ^ 

Proxies,  468. 

Powers  of  attorney,  469. 
Playing  cards,  470. 

Instruments  exempt  from  stamp  tax,  471. 
Affixing  stamps,  472. 
Method  of  cancellation,  473.  , 

Effect  of  failure  to  stamp,  474. 
Penalty  for  failure  to  affix  stamp,  475. 

For  failure  to  cancel,  475. 

For  fraudulent  removal  or  re-use  of  stamps,  476. 
Collection  of  omitted  stamp  taxes,  477. 
Preparation  and  distribution  of  stamps,  478. 

STATE, 

Interest  on  obligations  of,  exempt  from  income  tax,  111. 
Corporations  created  by,  power  of  Congress  to  tax,  14. 
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[The  figures  refer  to  sections] 

STATE— Continued, 

Officers  of,  taxation  of  salaries  of,  16. 
Eevenues  of,  exempt  from  federal  taxation,  110. 
Political  subdivisions  of,  112. 
Public  utilities  owned  by,  113. 
Exempt  from  tax  on  transportation  and  on  telegraph  and  telephone  mes- 
sages, 380. 
Instruments  made  by  or  to,  exempt  from  stamp  tax,  471. 

STATUTE  OF  LIMITATIONS, 
See  Limitation  of  Actions. 

STOCK  EXCHANGE, 

Gains  and  losses  on,  to  be  reported  by  bi'okers,  243. 
Losses  on,  when  deductible  in  computing  net  income,  181. 
Stamp  tax  on  sales  on,  427. 

STOCK-RAISING, 

Products  of,  as  taxable  income,  53. 

STOCKS, 

Profits  from  sale  of,  as  taxable  income,  62.  ♦ 

Dividends  on,  as  taxable  income,  75. 

When  payable  in  stock,  76. 
Losses  on  purchase  and  sale  of,  when  deductible  in  computing  taxable 

income,  181. 
Of  domestic  corporations,  when  taxable  as  part  of  deceased  nonresident 

owner's  estate,  281. 
"When  included  in  "invested  capital,"  315. 
Stamp  tax  on  original  issue  of,  426. 
On  sales  and  transfers  of,  427. 
Stamp  to  be  affixed  to  certificate,  437. 

STREET  RAILWAYS, 

When  liable  to  tax  on  transportation,  368. 

SUBSIDIARY  COMPANIES, 
Income  tax  returns  by,  239. 
Returns  by,  for  capital  stock  tax,  339. 

SUBSIDIES, 

As  taxable  Income,  48. 

SUBSISTENCE, 

Allowance  for,  as  part  of  salary,  taxable  as  income,  45. 

SUCCESSION  TAX, 

Federal,  see  Estate  Tax. 

Paid  to  state,  not  deducted  in  computing  taxable  estate  of  decedent,  283. 
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[The  figures  refer  to  sections] 
SUIT, 

To  compel  payment  of  estate  tax,  267. 

For  collection  of  internal  revenue  taxes,  533. 

Distraint,  536. 

Sale  of  real  estate,  537. 

Compromise  of,  540. 
For  recovei-y  back  of  taxes  paid,  545. 

Parties  to  action,  546. 

Pleading  and  evidence,  547. 

Payment  of  tax  under  protest,  548. 

Payment  voluntary  or  under  duress,  549. 

Appeal  to  Commissioner  as  prerequisite,  550. 

Jurisdiction,  551. 

Limitation  of  actions,  552. 

Amount  of  recovei*y;  interest;  costs,  553. 

Payment  of  judgment,  555. 

Reimbursement  of  collector,  555. 
Action  of  tort  against  collector,  556. 

SURETY  BONDS, 

Stamp  tax  on,  424. 

SURGEONS, 

Professional  earnings  of,  as  taxable  income,  47. 
Tax  on,  not  collectible  at  soiirce,  222. 

SURPLUS, 

Estimation  of,  for  capital  stock  tax,  341. 

SURPLUS,  UNDIVIDED, 

Of  corporation,  stockholder's  interest  in,  vphcther  taxable,  77. 
Included  in  "invested  capital,"  315,  316. 
Estimation  of,  for  capital  stock  tax,  341. 

SURTAX, 

See  Additional  Tax, 

SYNDICATES, 

Income  tax  on  profits  of,  distributed  to  members,  75. 
Liability  of,  to  income  tax,  100. 


TALKING  MACHINES, 

Excise  tax  on  sales  of,  496. 

TANGIBLE  PROPERTY, 

Value  of,  included  in  "invested  capital,"  315,  316. 

TAXABLE  INCOME, 

What  constitutes,  32-80. 
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[The  flgrures  refer  to  sections] 
TAX  DODGING, 

Fraudulent  use  of  corporate  organization  to  escape  surtax,  77. 

Understating  income  in  returns  filed,  256. 

Penalty  for  neglect  to  return  or  making  false  return,  256. 

Penalty  for  delinquency,  532. 

TAXES, 

Paid,  deduction  for,  in  computing  taxable  income,  166. 

License  or  occupation  taxes,  140. 

Reserve  for  accruing  taxes,  166. 

Ix?gacy  or  inheritance  taxes,  166. 
Paid,  not  deductible  for  purpose  of  estate  tax,  283. 

TAX-FREE  COVENxlNT, 

Effect  of,  in  requiring  collection  of  income  tax  at  source,  207. 

TELEGRAPH  MESSAGES, 
Federal  tax  on,  378. 

By  whom  tax  is  payable,  379. 
What  .messages  exempt,  380.* 
Collection  of  tax  and  returns,  381. 

TELEPHONE  COMPANIES, 

Mutual  or  co-operative,  when  exempt  from  income  tax,  114. 
Exempt  from  excess  profits  tax,  308. 
Exempt  from  capital  stock  tax,  330. 

TELEPHONE  MESSAGES, 
Federal  tax  on,  378. 

By  whom  tax  is  payable,  379. 
What  messages  exempt,  380. 
Collection  of  tax  and  returns,  381. 

TENNIS  RACKETS  AND  BALLS, 
Excise  tax  on  sales  of,  499. 

TENTATIVE  RETURNS, 

For  purpose  of  income  tax,  246. 
For  purpose  of  estate  tax,  293. 

THEATERS, 

Federal  tax  on  proprietors  of,  356. 

Motion  picture  theaters  and  air  domes,  357. 
Excise  tax  on  admissions  to,  392. 

TICKETS, 

For  passenger  travel,  tax  on,  375. 

For  parlor  or  sleeping  cars  and  staterooms,  tax  on,  375. 

For  transportation  by  water,  stamp  tax  on,  467. 

For  admission  to  theaters,  etc.,  392. 

TIMBER  LANDS, 

D*<preciation  allowance  in  case  of,  196. 
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[The  figures  refer  to  sections] 
TIME, 

For  payment  of  Income  tax,  528. 

Privilege  to  corporations  to  fix  own  fiscal  year,  242. 
For  filing  income  tax  returns,  245. 
Tentative  returns,  246. 
Extension  of  time  by  Commissioner,  245. 
For  filing  returns  for  excess  profits  tax,  322. 
For  payment  of  excess  profits  tax,  322. 
For  filing  returns  for  capital  stock  tax,  347. 
For  payment  of  capital  stock  tax,  350.         • 
Of  incidence  of  stamp  tax,  422. 

TIRES, 

Automobile,  tax  on  sales  of,  495. 

TOBACCO, 

War  excise  tax  on  cigars  and  cigarettes,  488. 

On  tobacco  and  snuff,  489. 
Floor  tax  on  tobacco  and  cigars,  490. 

TOILET  ARTICLES, 

Excise  tax  on  sales  of,  500. 

Returns  and  payment  of  tax,  512. 

Penalty  for  failure  to  make  return  or  false  return,  513. 

TOILET  SOAPS  AND  POWDERS, 
Excise  tax  on  sales  of,  500. 

TOILET  WATERS, 

Excise  tax  on  sales  of,  500. 

TORT, 

Judgment  for  damages  for  personal  injury  taxable  as  income,  50. 

When  deductible  by  defendant  as  "expense,"  158. 
Action  of,  against  collector  of  internal  revenue,  556. 

TRADE, 

Losses  incurred  in,  deductible,  what  are,  171. 

TRADE  MARKS, 

Value  of,  included  in  "invested  capital,"  315,  316. 

TRADES, 

Earnings  from,  as  taxable  income,  47. 

TRADING  STAMPS, 

Redemption  of,  as  deductible  expense,  144. 

TRANSFER  AGENTS, 

Notice  to  be  given  by,  for  purposes  of  estate  tax,  289. 
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[The  figures  refer  to  sections] 
TRANSFER  OF  PROPERTY, 

In  contemplation  of  death,  subject  to  estate  tax,  275. 
Investigation  of  transfers,  276. 
Transfers  within  two  years  of  death,  277. 
Stamp  tax  on  sale  or  transfer  of  capital  stock,  427. 

TRANSPORTATION, 

Of  property  by  freight  or  express,  tax  on,  368. 

Of  passengers,  tax  on,  375. 

Of  oil  by  pipe  line,  tax  on,  377. 

By  whom  tax  is  payable,  ^79. 

What  transactions  exempt,  380. 

Collection  of  tax  and  returns,  381. 

By  water,  stamp  tax  on,  467. 

TRAVELING  EXPENSES, 
When  deductible  in  computing  taxable  income,  153. 

TRESPASS, 

Action  of,  against  collector  of  internal  revenue,  556. 

TRUSTEES, 

Duty  of,  in  collecting  and  paying  over  Income  tax,  220. 
Form  and  contents  of  income  tax  returns  by,  231. 

In  case  of  joint  trustees,  231. 
Disbursing  ?800  or  more  a  year  to  one  person,  to  make  returns  to  In- 
ternal Revenue  office,  243. 
To  give  certain  notices  for  purpose  of  estate  tax,  287. 
Suits  by,  to  recover  taxes  illegally  exacted  and  paid,  546. 

TRUSTS, 

Depreciation  allowance  in  case  of,  192. 

u 

ULTRA  VIRES, 

Taxation  of  profits  from  unauthorized  business,  59. 

UNDISTRIBUTED  NTi^T  INCOME, 

Stockholder's  interest  in,  whether  taxable,  77. 
Of  partnership,  taxation  of,  60. 

UNDIVIDED  PROFITS, 

Stockholder's  interest  in,  whether  taxable,  77. 

Of  partnership,  taxation  of,  60. 

Included  in  "invested  capital,"  315,  316. 

Computation  of,  for  purpose  of  capital  stock  tax,  342. 

UNIFORMITY, 

Constitutional  requirement  applied  to  income  taxes,  10. 

UNINCORPORATED  ASSOCIATION, 

Income  tax  on  profits  of,  when  distributed  to  members,  75. 
Liability  to  taxation  on  income,  100. 
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[The  figures  refer  to  sections! 

UNITED  STATES, 

Interest  on  obligations  of,  how  far  exempt  from  income  tax,  74. 
Revenues  and  obligations  of,  exempt  from  income  tax,  107. 
Bonds  of,  not  exempt  from^  estate  tax,  273. 

Exempt  from  tax  on  transportation  and  on  telegraph  and  telephone  mes- 
sages, 380. 
Instruments  made  to  or  by,  exempt  from  stamp  tax,  471. 
Suit  against,  to  recover  taxes  illegally  exacted  and  paid,  546. 

UNITED  STATES  COURTS, 

Jurisdiction  of,  in  income  tax  cases,  253. 

Of  suits  to  compel  payment  of  estate  tax,  267. 

UNIVERSITIES, 

Exempt  from  income  tax,  124. 

V 

VENDING  MACHINES, 

Automatic,  tax  on  sales  or  operation  of,  50ft. 

VERIFICATION, 

Of  income  tax  returns,  235. 

Of  corporation's  income  tax  return,  238» 

Of  returns  for  capital  stock  tax,  346. 

VESSELS, 

Tax  on  transportation  of  property  by,  368. 

On  transportation  of  passengers,  375. 

On  staterooms  reserved,  375. 

By  whom  tax  is  payable,  379. 

What  transactions  exempt,  380. 

Returns  and  collection  of  tax,  381. 
Tax  on  passage  tickets  for  foreign  voyage,  467. 

VIRGIN  ISLANDS, 

Tax  on  importations  from,  515. 


w 

WAGES, 

Payment  of,  $800  or  more  a  year,  to  be  reported,  243. 
As  taxable  income,  45. 

Paid,  deduction  for,  in  computing  taxable  Income,  150. 
Not  wages  of  domestic  servants,  136* 

WAREHOUSE  ENTRIES, 
Stamp  tax  on,  466. 

WAR  PROFITS  TAX, 

Nature  and  incidence  of,  303-323. 
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[The  figures  refer  to  sections] 
WARRANT  OF  ATTORNEY, 

Stamp  tax  on  note  with,  458. 

Stamp  tax  on  powers  of  attorney,  469. 

WEAPONS, 

Tax  on  sales  of,  505. 

WEAR  AND  TEAR, 

Allowance  for  depreciation  caused  by,  188. 

WEARING  APPAREL, 
Tax  on  sales  of,  510, 

WEIGHING  MACHINES,  AUTOMATIC^ 
Tax  on  sale  or  operation  of,  506. 

WHISKY, 

See  Distilled  Spirits. 
WIFE, 

See  Husband  and  Wife. 

WINES, 

Blended,  tax  on,  481. 
War  revenue  tax  on,  483. 

WITHHOLDING  AGENTS, 

Duties  and  liabilities  of,  227. 

See  Collection  at  the  Source. 
Returns  by,  257. 

WITHHOLDING  OF  TAX  AT  SOURCE, 
See  Collection  at  the  Source. 

WITNESSES, 

Examination  of,  where  taxpayer  neglects  or  refuses  to  file  income  tax 
return,  251. 

WORTHLESS  DEBTS, 

Deduction  for,  in  computing  ta:^able  income,  182. 


YACHTS, 

Annual  excise  tax  on,  514. 

YEAR, 

Designation  of  fiscal  year  by  corporations,  242. 

[END] 
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